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1 Pleas in the circuit court of the United States for the dis- 
trict of Colorado, sitting at Denver. 


Be it remembered that heretofore and on, to wit, the 27th day of 
August, A. D. 1886, came Messrs. Patterson & Thomas, attorneys, 
and filed in said court a transcript of proceedings therebefore had in 
the district court of the second judicial district of the State of Colo- 
rado, sitting within,and for the county of Arapahoe, in a certain 
suit in said district court then pending, wherein Mary J. Summer 
was plaintiff and David K. Hill was defendant; and the said tran- 
script is in words and figures as follows, to wit: 


Transcript from District Court, Arapahoe County. 


STATE OF COLORADO, 1 - 
County of Arapahoe, | © 


District Court, Arapahoe County. 


Pleas in the district court of Arapahoe county, State of Colorado, 

before the Honorable Victor A. Elliot, judge of the second judicial 

district of said State, at a term thereof begun and held at the 
court-house, in Denver, in said county, on the third Tues- 
day (it being the 20th day) of April, A. D. one thousand 
eight hundred and eighty-six. 


bo 


Present: Honorable Victor A. Elliot, judge of the district court of 
the second judicial district of the State of Colorado; Ledru R. Rhodes, 
Esq., district attorney of said district; Fredrick Cramer, Esq., sheriff 
of said county; Williaa Newell, Esq., clerk of said court. 


MARY K SuMNER vs. Davip K. HILL. 


Be it remembered that heretofore and on, to wit, the 24th day of 
April, A. D. 1886; came said plaintiff, by L. C. Rockwell, Esq., her 
attorney, and filed herein her complaint, affidavit, and bond in attach- 
ment. 

And said complaint is in words and figures as follows, to wit 


( omplaint. 


STATE OF COLORADO, ? 
County of Arapahoe, hp 


In the District Court of the Second Judicial District of the State of 
Colorado within and for the County of Arapahoe. 


3 Mary J. Sumner, Plaintiff, vs. Davin K. Hiti, Defendant. 


Plaintiff, for cause of action against defendant, complains and 
alleges— 
‘First. That on the 12th day of February, 1880, Edward R. Sum- 
j-—1114 
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ner sold and conveyed an undivided one-eighth interest in and to the 
Buckeye Lode mining claim and premises, situate on Fryer hill, in 
California mining district, Lake county, Colorado, to the defendant, 
David K. Hill, for the sum of $10,000, said defendant then and there 
paying in cash on said purchase the sum of $1,308.45; that on the 
day and date last aforesaid and at the time of said conveyance said 
Hill made, sigued, sealed, and delivered to said- Edward R. Sumner 
a certain instrument in writing to the effect reciting— 

ist. That Edward R. Sumner has this day sold to me (Hill) the 
one undivided one-eighth part of the Buckeye lode, vein, mine, and 
deposit, situate on Fryer hill, in California mining district, Lake 
county, in the State of Colorado, for the sum of $10,000, of which 
$1,308.43 being cash in hand paid, the receipt of which is acknowl- 
edged by said Sumner. 

2nd. That said Hill is to pay all the expenses for and on behalf 
of another undivided one-eighth part of said Buckeye lode owned 

by Edward H. Sumner accrued since the first day of Feb- 
4 ruary, 1880, and which might thereafter accure for sinking ¢ 

shaft upon said mine and forall machinery purchased in 
sinking said shaft and in operating the same until pay mineral 
should have been reached. 

3rd. ‘To pay on behalf of Edward R. Sumner, for the benefit of 
Edward H. Sumner, the one-eighth part of the expenses for litiga- 
tion regarding the title and possession of said Buckeye lode for 
trespasses which may be committed upon said property from and 
after the 12th day of February, 1880. 

4th. To pay one-eighth part of all other assessments, taxes, and 
expenses upon said undivided eighth so owned by said Edward H. 
Sumner which might accrue against said property and properly 
paid by said one-eighth interest owned by said Edward H. Sumner, 
all of which sums of money should be endorsed as a credit upon the 
purchase price of said property. 

5. After crediting all such sums of money so paid by Hill upon 
the purchase price of $10,000 the balance of such purchase price 
was to be paid out of the first production of said Hill’s interest in 
said mine so soon as the same shall be realized therefrom ; and if 
at any, time said Hill shall dispose of or sell the one-eighth part of 


$10,000 shall become immediately due and payable to said Edward 
Rt. Sumner or his order, but in no case was said Hill to pay more 
than $10,000 on behalf of said one-eighth interest owned by said 
Edward H. Sumner. | 
Second. Plaintiff further represents and shows that on the 
5 12th day of February, 1880, at the time said contract was 
signed and delivered, the owners of said Buckeye lode were 
working the same with a view of developing the property, and were 
mining, extracting, and taking ore therefrom; that said claim had 
been so worked for over 12 months immediately previous tos said 
last-named day and date, and it was the intention of said Edward 
RK. Sumner and said David K. Hill that said mine should be worked 
continuously and with reasonable diligence by said Hill until enough 
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money was realized from Hill’s interest in said property to pay. the 
balance of said purchase-money. 

Third. Plaintiff further represents and shows that on or about the 
15th day of January, 1881, said Hill ceased working said property 
and shut the mine down and kept the same idle and unworked from 
the day and date last aforesaid until in or about the month of Octo- 
ber, 1885, saving and excepting a period of about 11 months during 
the year 1885. 

Fourth. Plaintiff further alleges that about the month of October, 
1885, said Hill, in writing, leased and demised all his right, title, 
and interest in and to said Buckeye Lode mining claim and prem- 
ises to one George A. Jenks for a period of more than one year then 
next following the last-named day and date; that by means of said 
leasing said Hill has disposed of the one-eighth part of said mining 
property in said Buckeye lode so as aforesaid conveyed by him to 
said Edward R. Sumner, and the balance of said $10,000 purchase- 
money for said one-eighth interest is now due and owing from said 
Hiil to said plaintiff, less the sum of $3,919.94, which has been from 

time to time paid on said contract by said Hill up to the 10th 
6 day of October, 1883, leaving a balance due on that date on 
said contract of $6,080.06, together with interest on the last- 
named sum until this time at the rate of ten per cent. per annum. 

Fifth. Plaintiff further represents and shows that by the terms of 
said contract the purchase-money was to be paid under said con- 
tract to said Edward R. Sumner or his assigns within a reasonable 
time then next following the making of said contract, which was on 
the 12th day of February, 1880; that a reasonable time for the pay- 
ment of said money has long since passed, to wit, that it expired prior 
to the 10th day of October, 1883, and defendant has failed, neglected, 
and refused to pay any part or portion of said $10,000 purchase- 
money, saving and excepting the sum of $3,919.94, which he paid 
from time to time prior to the 10th day of October, 1883; that the 
sum of $6,080.06 has been due and owing from said Hill to said 
plaintiff ever since the last-named day and date, with interest thereon 
at the rate of 10% per annum. 

Sixth. Plaintiff further represents and shows that after said Hill 
obtained the conveyance of said one-eighth interest from said Ed- 
ward R. Sumner and delivered said contract to him, to wit, on or 
about the 15th day of January, 1881, said Hill ceased working said 
property and shut the mine down and kept the same idle and un- 
worked from the day and date last aforesaid until in or about the 
month of October, 1885, saving and excepting a period of about 11 
months during the year 1883; that, by means of such failure and 

neglect to work said mine and by keeping the same idle, said 
7 Hill became liable to pay plaintiff the balance due on said 
purchase-money specified in said contract, to wit, the sum of 
$6,080.06, with interest on that sum from the 10th day of October, 
1885, until the present time, at the rate of ten per cent. per annum. 

Seventh. Plaintiff further represents and shows that afterwards 
and on the 12th day of March, 1883, said Edward R. Sumner, for a 
good and valuable consideration, sold, assigned, transferred, and set 
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over unto Mary J. Sumner, plaintiff herein, all his right, title, and 
interest in and to said contract so as aforesaid made between seid 
defendant Hill and said Edward R. Sumner on the 12th day of Feb- 
ruary, A. D. 1880. 

Wherefore plaintiff demands judgment against said defendant for 
the sum of $7,600, with interest on that sum from the 10th day of 
April, 1886, until the day of the rendition of judgment in this 
vause, and for her costs of suit 

(Signed) L. C. ROCKWELL, 
Att'y for PUFf. 


STATE OF COLORADO, } 
’ a PP 
County of Arapahoe, } 


Mary J. Sumner, of lawful age, being first duly sworn, on oath 

deposes and says that she isthe plaintiffin this action ; that she has 

read said complaint and knows the contents thereof, and that 

8 the matters and things therein alleged are true of her own 

knowledge, except as to the matters therein stated on in- 
formation and belief, and as to those she believes it to be true. 


(Signed) MARY J. SUMNER. 


Subscribed and sworn to before me this 20th day of April, 1886. 
[SEAL. | (Signed) HARRY CARR, 
Notary Public. 


[Endorsed :] No. 7876. In the district court of Arapahoe county. 
Mary J. Sumner, plaintiff, vs. David K. Hill, defendant. Complaint. 
Filed April 20th, 1886. William Newell, clerk, by G. S. Richards, 
deputy. L. C. Rockwell, att’y for p’ff. 


And the said affidavit for attachment is in words and figures as 
follows, to wit: % 
’ 


9 A ffida: it. 


STATE OF COLORADO, e 
' -an. 
County of Arapahoe, | 


In the District Court of the Second Judicial District of the State of 
Colorado, Sitting within and for the County of Arapahoe. 


Mary J. Sumner, Plaintiff, vs. Davin K. Hitr, Defendant. 


Mary J. Sumner, of lawful age, being first duly sworn according 
to law, on oath deposes and says that she is the plaintiff in this 
action ; that the defendant, David K. Hill, against whom the-plain- 
tiff is about to sue out a writ of attachment, is not a resident of the 
State of Colorado; that said defendant is justly indebted to the 
plaintiff in the sum of seven thousand six hundred dollars, no part 
or portion of which has been paid, but the whole thereof now re- 
mains due and unpaid, although payment thereof has often been 
demanded by this plaintiff; that said indebtedness arises upon a 


é~ 
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contract for the direct payment of money made between Edward R. 
Sumner and the defendant, David Kk. Hill, on or about the 12th day 

of February, 1880, by the terms of which written agreement 
10 said Edward R. Sumner conveyed to said Hill an undivided 

one-eighth interest in and to the Buckeye Lode mining claim 
and premises, situate on Fryer hill, in California mining district, 
Lake county, Colorado, for which said Hill was te pay the sum of 
$10,000, and upon which sum he then and there paid the sum of 
$1,308.43 ; that since the making of said contract various amounts 
have been paid thereon by the said Hill, until now there remains 
due the plaintiff from said Hill and unpaid the sum of $7,600. 

Affiant further states that said action of herself as plaintiff against 
said David K. Hill, defendant, is now pending and undetermined 
in said district court of Arapahoe county, Colorado; that summons 
has been issued in said action, but has not been served. 

Affiant further states that all the right, title; and interest of said 
Edward R. Sumner has been duly assigned to this affiant, and she 
is now the holder and owner of said contract. 

Wherefore affiant asks that a writ of attachment may issue in 
aid of said action for the sum of $7,600; and further affiant says 
not. 

(Signed) MARY J. SUMNER. 


Subscribed and sworn to before me this 22nd day of April, 1886. 
(SEAL. | (Signed) HARRY CARR, 
Notary Public. 


| Endorsed :] No. 7876. In the district court of Arapahoe county. 

Mary J. Sumner, plaintiff, vs. David K. Hill, defendant. Affidavit 

of attachment. Filed in district court, Arapahoe Co., Colo., 

11 Apr. 24, 1886. William Newell, clerk. L.C. Rockwell, att’y 
for pl’ff. 


And said bond is in words and figures as follows, to wit: 


Bond. 


Know all men by these presents that we, Mary J. Sumner, as prin- 
cipal, and Edward R. Sumner and Lewis C. Rockwell, all of the city 
of Denver, county of Arapahoe, and State of Colorado, as sureties, 
are held and firmly bound unto David K. Hill in the penal sum of 
fifteen thousand five hundred dollars, lawful money of the United 
States; to the payment of which, well and truly to be made, we bind 
and each of us do hereby bind ourselves, our and each of our heirs, 
executors, and administrators, jointly and severally, firmly by these 
presents. 

Sealed with our seals and dated this 14th day of April, A. D. 1886. 

The condition of the above obligation is such that whereas the 
above-bounded Mary J. Sumner has, on the day of the date hereof, 
prayed an attachment out of the district court of the second judicial 
district of the State of Colorado, sitting within and for the county of 
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Arapahoe, at the suit of herself as plaintiff against David K. Hill, 
defendant, to recover from said Hill the sum of seven thousand and 

six hundred dollars: 
Now, therefore, if the said defendant, David kK. Hill, recover judg- 
ment in said action, or if the court shall finally decide the plaintiff 
was not entitled to an attachment and the said plaintiff. will 


IZ pay or cause to be paid all damages and costs which said de- 
| fendant mav sustain by reason of said attachment if the same 
| is wrongfully obtained, then the above obligation shall be void ; a 
| otherwise it shail remain in full force and effect. . 
(Signed) MARY J. SUMNER. [SEAL. 


EDWAKD R. SUMNER. [sEAL. 
LEWIS C, ROCKWELL. | seat. 


STATE OF COLORADO, — | 
. . SS 
County of Arapahoe, | 


Lewis C..Rockwell, of lawful age, being first duly sworn, on oath me 
says he is one of the sureties named in the above and foregoing un- 
dertaking; that he is worth the sum of fifteen thousand five hundred | 
dollars over and above all his just debts and liabilities in property “sy 
within the State of Colorado subject to levy and sale under execu- 
tion; and further deponent says not. 


(Signed) LEWIS C. ROCKWELL. 
Subscribed and sworn to before me this 25rd day of April, 1886. — 
[SEAL. | (Signed) HARRY CARR, 
Notary Public. 
‘ ‘ ‘ a 
13 STATE OF COLORADO. } 


. ° * AD 5 
County of Arapahoe, | 


Edward R. Sumner, of lawful age, being first duly sworn accord- 
ing to law, on oath deposes and says he is one of the sureties named 
in the foregoing bond; that he is worth the sum of , over and of 
above all his just debts and liabilities, in property within the State 
of Colorado subject to. levy and sale under execution. 


mim sma amet ener em £ 


Subscribed and sworn to before me this — day of April, 1886. 


— cm _ 


Notary Public. 


Endorsed: No. 7876. In the district court of Arapahoe county. 
Mary J. Sumner, plaintiff, vs. David K. Hill, defendant. Bond in 
attachment. Approved and filed this 24th day of April, A. D. 1886. as 
William Newell, clerk, by G. S. Richards, deputy. L. C. Rockwell, 
att’y for pl’ff. 

And afterwards and on, to wit, the 24th day of April, A. D. 1886, 
came said plairtiff, by Lewis C. Rockwell, Esq., her attorney, and 
filed herein her affidavit and order for publication of summons. 
And said affidavit is in words and figures as follows, to wit: 


7. 


a 
i. | 
= 


~J 
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14 Affidavit for Publication. 


STATE OF COLORADO, ) 
. o BS SC 
County of Arapahoe, | 


In the District Court within and for said County. 
Mary J. Sumner, Plaintiff, vs. Davin K. Hitt, Defendant. 


Mary J. Sumner, of lawful age, being first duly sworn, on oath 
deposes and says she is the plaintiff in the above-entitled action: 
that the complaint in said action has been filed in the office of the 
clerk of this court, and summons has been issued thereon but not 
served upon said defendant; that said action is brought to recover 
the sum of seven thousand six hundred dollars, money due from 
the defendant to the plaintiff, with interest on that sum from the 10th 
day of April, 1886, at the rate of ten per cent. per annum, which 
said indebtedness arises upon a certain contract In writing made 
and entered into between the defendant and Edward R. Sumner on 
or about the 12th day of February, 1880, of and concerning the 
Buckeye Lode mining claim and premises, situate on Fryer hill, 
in California mining district, Lake county, Colorado, in and by 

which contract said Hill purchased of said Edward R. Sum- 
lo ner an undivided one-eighth interest in said Buckeye lode 

for the sum of $10,000, which contract has been duly assigned 
to the plaintiff by said Edward R. Sumner. 

Affiant further says that the defendant, David K. Hill, is a resi- 
dent of the city of Chicago, Illinois, and is engaged in business in 
sald city at Clark and Madison streets; that the person upon whom 
service of summons is to be made in this action resides out of the 
State of Colorado; that the defendant against whom this action is 
brought is a necessary and proper party to the action; that depo- 
nent has a good cause of action in this suit against said defendant, 
as will more fully appear by the complaint filed herein, to which 
reference is hereby made. 


(Signed) MARY J. SUMNER. 


Subscribed and sworn to before me this 24th day of April, 1886. 
HARRY CARR, 
Notary Public. 


Endorsed : 7876. Inthe district court of Arapahoe county. Mary 
J. Sumner, plaintiff, vs. David K. Hill, defendant. Affidavit of 
Mary J. Sumner for publication of summons. Filed in district court 
mg 24, 1886. William Newell, clerk. L. C. Rockwell, att’y for 
piel. 


16 And said order for publication of summons is in words and 
figures as follows, to wit: 


DAVID K. HILL VS. MARY J. SUMNER. 


Order for Publication. 


STATE OF COLORADO, } a 
County of Arapahoe, 


ln the District Court within and for said County. 


Mary J. Sumner, Plaintiff, vs. Davin K. Hitt, Defendant. 


Upon reading and filing the affidavit of Mary J. Sumner in this 
cause, and it satisfactorily appearing therefrom to me, the clerk of 
the district court of the county of Arapahoe and State of Colorado, 
that the defendant, David K. Hill, resides out of this State; and it 
further appearing from the affidavit aforesaid that a good cause of 
action exists in this action in favor of the plaintiff therein and 
against said defendant, David k. Hill, and that said defendant is a 
necessary and proper party to this suit; and it further and in like 
manner satisfactorily appearing to me that the place of business of 
said defendant is known to be at Clark and Madison streets, in the 
city of Chicago, in the State of [Ilinois— 

[t is ordered that the service.of summons in this cause beemade 

by publication in the Weekly Denver Times, a newspaper 
i7 published in the city of Denver, Arapahoe county, Colorado, 
jor four consecutive weeks, which saig newspaper is hereby 
designated as most likely to give notice to the defendant to be served 
in said action: that said publication shall be made at least once a 
week for four successive weeks ; that a true and correct copy of said ies 
summons be forthwith deposited in the post office at. Denver, Colo- 
rado, directed to said defendant, David K. Hill, at his said place of 
business, Clark and Madison streets, in the city of Chicago, in the 
State of Illinois, with the postage fully prepaid thereon. 
Denver, April 24, 1886. . 
(Signed) . * WILLIAM NEWELL, Clerk, | 
' By G. S. RICHARDS, Deputy. 


Endorsed: No. 7876. In the district court of Arapahoe county. 
Mary J. Sumner, plaintiff, vs. David K. Hill, defendant. Order for 
publication of summons. Filed in district court, Arapahoe county, . 
Colo., Apr. 24th, 1886. William Newell, clerk. 


And afterwards and on, to wit, the 6th day of May, A. D. 1886, 
came said plaintiff, by LC. Rockwell, Esq., her attorney, and filed 
herein her summons. : UN 
And said summons is in words and figures as follows, to wit : 


DAVID K. HILL VS. MARY J. SUMNER. 9 


Summons. 


STATE OF COLORADO, \ 
a 


State of Colorado, 


18 In the District Court of the Second Judicial District of the 
State of Colorado within and for the County of Arapahoe. 


Mary J. Sumner, Plaintiff, vs. Davin K. Hint, Defendant. 


The people of the State of Colorado send greeting to the above- 
named defendants : 


You are hereby summoned and required to answer the complaint 
in this action which is filed in the office of the clerk of the district 
court of the second judicial district of the State of Colorado, in and 
for the county of Arapahoe, on the second Monday after service 
hereof if served within the county, or if served out of this county 
but within this judicial district, then on the third Monday thereafter, 
or if served out of this judicial district but within the State of Colo- 
rado, then on the fifth Monday thereafter. If you fail to answer the 
complaint within that time judgment will be faken against you ac- 
cording to the prayer of the complaint; and you are hereby notified 
to serve a copy of your answer on the undersigned at his office, in 

Denver, Arapahge county, in the State of Colorado, on or be- 


19 fore the time prescribed by law for filing your answer in this 
cause. This action is brought to recover the sum of $7,600, 
a money due from the defendant to the plaintiff, with interest on that 


sum from the 10th day of April, 1886, at the rate of ten per cent. 
per annum, which said indebtedness arises upon a certain contract 
made and entered into between the defendant and Edward R. Sum- 
ner on or about the 12th day of February, 1880, of and concerning 
the Buckeye, Lode mining claim and premises, situate on Fryer 
Hill, in California mining, district, Lake county, Colorado, and in 
and by which contract said Hill purchased of said Sumner an undi- 
* vided one-eighth interest in said Buckeye lode for the sum of $10,000, 
which said contract Was duly recorded in the office of the clerk and 
recorder of said Lake county, in Book 28, page 287, on the 6th day 
. of March, 1880, and for her costs of suit. 
(Signed) L. C. ROCKWELL, 
oti Att'y for Plaintiff. 


; — 
’ Office, No. 39 Opera House block, Denver, Colorado. 


STATE OF ILLINOIS, | Ne 
b County of Cook, City of Chicago, | ~” 


William H. Gleason, of lawful age, being first duly sworn accord- 

ing to law, on oath deposes and says he is not a party to the within- 

> entitled action; that he has duly served the witain summons this 
ist day of May, 1886, upon the within-named defendant, David K, 

2—1114 
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Hill, by delivering a true and correct copy of said summons 
20) and the complaint in this cause to said David K. Hill, at the 
place of business of said Hill, at Clark and Madison streets, 
in the city of Chicago, county of Cook and State of Illinois; and 
further deponent says not. 
(Signed) WILLIAM H. GLEASON, 
Deputy Sheriff, Cook County, Illinois. 


Subscribed and sworn to before me this 1st day of May, 1886. 
[SEAL. | (Signed) SETH F. HANCHETT, 
Notary Public. 


Endorsed: No. 7876. In the district court of Arapahoe county. 
Mary J. Sumner, plaintiff, vs. David K. Hill, defendant. Summons. 
Filed in district court, Arapahoe Co., Colo., May 6, 1586. William 
Newell, clerk. L. C. Rockwell, att’y for pl’ff. 


And afterwards and on, to wit, the 29th day of May, A. D. 1886, 
came said defendant, by Messrs. Patterson and Thomas, and filed 
herein his demurrer. 

And said demurrer is in words and figures as follows, to wit: 


Demurrer to Complaint. 


STATE OF COLORADO, } 
County of Arapahoe, j 


Se ° 


91 In the District Court of the Second Judicial District of Colo- 
rado in and for said County. 


- « 


Mary J. Sumner, Plaintiff, vs. Davip K. Hitt, Defendant. 


Comes now the above defendant, by Patterson and Thomas, his 
attorneys, and demurs to the plaintiff’s complaint herein, and for 
Dis reasons says— 

First. Said complaint does not state facts sufficient to constitute 
a cause of action against the defendant. 

(Signed) . PATTERSON ano THOMAS, 
Attorneys for Defendant. 


Endorsed: No. 7876. District court, Arapahoe Co. Mary J.Sum- 
ner vs. David K. Hill. Demurrer to complaint. Filed in district 
court, Arapahoe Co., Colo., May 29, 1886. William Newell, clerk. 
Patterson and Thomas, def’t’s att’ys. 


And afterwards and on, to wit, the 22nd day of June, A. D. 1886, 
rame said defendant, by Messrs. Patterson and Thomas, and ftled 
herein his petition and bond for the removal of said cause to the b 
circuit court; and said petition is in words and figures as follows, | 
to wit: 


eee 


DAVID K. HILL VS. MARY J. SUMNER. 


Petition. 


22 


STATE OF COLORADO, 
s 8: 7 
County of Arapahoe, 


In the District Court of the Second Judicial District in and for said 
County. 


Mary J. SuMNER vs. Davip K. HI. 


The petition of the above-named defendant respectfully represents 
that your petitioner is and was at the time of the commencement of 
this action a citizen of the city of Chicago, county of Cook, and State 
of [llinois. 


2nd. 


That the plaintiff is and was at the time of the commencement of 
this action a citizen of Denver, county of Arapaboe, and State of 
Colorado. 


3d. 


That the amount involved in this controversy exceeds, exclusive 
of costs, the sum of five hundred dollars. 


4th. 


Your petitioner further avers that the said suit was instituted by 
the plaintiff against this defendant on, to wit, the 10th day of 
23 April, 1886, and that the plaintiff claims that the defendant 
is indebted to her in the sum of seven thousand six hundred 
1 dollars by reason of a breach of a certain contract made and entered 
into between said parties of and concerning the interest of one Ed- 
ward R. Sumner in the Buckeye Lode mining claim, situate in Cali- 
fornia mining district, county of Lake, and State of Colorado, and 
for the purchase of said interest, said contract having been entered 
into on, to wit, the 12th day of February, 1880, and by the said Ed- 
¢. ward R. Sumner assigned to the plaintiff before the commencement 
: of this action. 


Dth. 


Your petitioner further alleges that he is desirous of removing this 

cause to the circuit court of the eighth judicial circuit of the United 
States in and for the district of Colorado, sitting at Denver, in said 
district, under and in pursuance of the act of Congress dated March, 

1875, concerning removals; and he presents herewith a bond, con- 
ditioned according to law, for the purpose of said removal, and prays 

that this honorable court will make an order transferring said cause 
pursuant to the statute in such case made and provided, and take 


f no further step therein or of or concerning the same; and, — in duty 
bound, your petitioner will ever pray. 
(Signed) PATTERSON ann THOMAS, 


Attorneys for Defendant. 
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24 Endorsed: 7876. District court, Arapahoe county. Mary 

J. Sumner vs. David K. Hill. Petition of defendant for re- 
moval. Tiled in the district court, Arapahoe Co., Colo., June 22nd, 
1886. William Newell, clerk. Patterson and Thomas, attorneys for 
defendant. 


And said bond is in words and figures as follows, to wit: 


Bond On Remon ad. 


STATE OF ILLINOIS, oo 
> aw , > rn: SS. 
Jounty of Cook, City of Chicago, | 


Know all men by these presents that I, David K. Hill, have made, 
constituted, and appointed, and by these presents do make, consti- 
tute, and appoint, C. S. Thomas, of the city of Leadville, State of 
Colorado, my true and lawful attorney, for me and in my name, 
place, and stead to sign and affix my name toa bond or petition 
asking for the removal of the case of Mary J. Sumner vs. David K. 
Hill from the State court to the United States court, giving and 
granting unto my said attorney full power and authority to do and 
perform all and every act and thing whatsoever requisite and nec*s- 
sary to be done in and about the premises as fully to all intents and 
purposes as I might or could do if personally present, hereby ratify- 
ing and confirming —that my said attorney or his substitute 
shall lawfully do or cause to be done by virtue hereof. 

In witness whereof I have hereunto set my hand and seal 
the 2nd day of June, in the year one thousand eight hundred and 
eighty-six. 


(Signed) DAVID K. HILL. [seat.] 


¢ ~ 
20 


Executed and delivered in the presence of— 


SIMEON W. KING. 


STATE OF ILLINOIS, Ee 
. . ¥* > . - > S8 
County of Cook, City of Chicago, § 


I, Simeon W. King,a commissioner of deeds for the State of Colo- 
rado, duly apppointed by the Governor thereof, residing at Chicago, 
in the county of Cook and State of Illinois, do hereby certify that 
David Kk. Hill, who is personally known to me to be the same per- 
son whose name is subscribed to the foregoing power of attorney 
as the party thereto, appeared before me this day in person and 
acknowledged that he executed the same for the uses and purposes 
therein set forth. 

Witness my hand and official seal this second day of June, A. D. 
1886. . : 
[SEAL. |] (Signed) SIMEON W. KING, 

A Commissioner of Deeds for the State of Colorado, 
Residing at Chicago, in the County of Cook and State of Illinois. 


ae | 


v 


= 
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26 STATE OF CoroRADO, |... 
County of A rapahoe, 3 © « 


In the District Court of the Second Judicial District in and for said 
County. 


Mary SumMNER vs. Davip K. HILL. 


Know all men by these presents that we, David K. Hill, by Charles 
S. Thomas, his attorney-in-fact, thereunto authorized, as principal, 
and Thomas M. Patterson, as surety, are held and firmly bound unto 
Mary. J. Sumner in the sum of five hundred dollars ($500), lawful 
money of the United States; for the payment of which, well and truly 
to be made, we do herebv bind ourselves, our heirs, executors, and 
administrators, jointly and severally, firmly by these presents. 

Sealed with our seals and dated the 21st day of June, 1886. 

Whereas a suit was brought on or about the 10th day of April, 
1886, in the district court of the second judicial district in and for 
the county of Arapahoe by the said Mary J. Sumner against the 
said David K. Hill, and the same is now pending for trial in said 
court, at Denver, and is removable to the circuit court of the United 

States for the district of Colorado, in the eighth circuit, 
27 under the act of Congress approved March 3rd, 1875, concern- 
ing the removal of causes ; 

And whereas the said David K. Hill has filed his petition in said 
district court of Arapahoe county for the removal of said suit into 
the next circuit court of the United States to be held in the said 
district: 

Now, tuerefore, the condition of the above obligation is such that 
if the above-bounden David K. Hi]! or his legal representatives shall 
enter or cause to be entered into the circuit court of the United States 
for the district of Colorado, on the first day of its stated session next 
ensuing after the order of said district court of Arapahoe for the re- 
moval of said suit into said circuit court, a copy of the record therein, 
and shall pay all costs that may be awarded by said circuit court if 
it shall hold that this suit has been wrongfully or improperly re- 
moved thereto, and shall do or cause to be done such other appro- 
priate acts as by the said act of Congress of March 3rd, 1875, are 
required to be done upon the removal of a suit into the United States 
court, then the above obligation to be void; otherwise to remain in 
full force and effect. 

(Signed) DAVID K. HILL, SEAL. 
By C. 8. THOMAS, SEAL. 

His Attorney-in- Facet. 
THOMAS M. PATTERSON. [seat.] 


28 STATE OF COLORADO, 
7 88: 
County of Arapahoe, | 


Thomas M. Patterson, the surety in the foregoing obligation 
named, being first duly sworn, deposes and says that he isa resident 
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of the State of Colorado and a householder therein, and is worth the 
sum of one thousand dollars over all his just debts and liabilities 
exclusive of property exempt by law from execution. 


(Signed) THOMAS M. PATTERSON. 
Subscribed and sworn to before me this 22 day of June, 1886. 
[SEAL. | H. J. BAILEY, 


Notary Public. 


Endorsed : 7876. District court. Mary J. Sumner vs. David K. 
Hill. Bond for removal. Filed in district eourt, Arapahoe Co., 
Colo., June 22, 1886. William Newell, clerk. Patterson and 
Thomas. 


And afterwards and on, to wit, the Ist day of July, A. D. 1886, 
came said defendant, by Patterson and Thomas, his attorneys, and 
filed herein a certain notice. 

And said notice is in the words and figures as follows, to wit : 


29 Notice. 


‘. - 
STATE OF COLORADO, | 
Arapahoe County, f°’ 
In the District Court. 
Mary J. SUMNER ) : 
vs. > No. 7876. 4 
Davip K. Hurt. } 


To L. C. Rockwell, plaintiff’s attorney. 

Dear Sir: Please take notice that at 10 o’clock a. m. on Thurs- | 
day, July Ist, 1886, we will call up for hearing and decision in the j 
above cause the motion and application of defendant to remove said 
cause for trial to the United States court, when and there you may 
appear if you see fit so to do. 

(Signed) PATTERSON ann THOMAS, 
Defendant’s Attorneys. 


, 
Received copy of above notice June 30th, 1886. 
(Signed) L. C. ROCKWELL, 
By CARR, 

Attorney for Plaintiff. P 
| Endorsed: 7876. District court, Arapahoe county. Mary J.Sum- ‘ 
| ner vs. Davia K. Hill. Notice tocall up petition for hearing. | 

30 Filed in district court, Arapahoe Co., Colo., July 1, 1886. | 
| William Newell, clerk. Patterson and Thomas, defendant’s | 
| attorneys. | 

And afterwards and on, to wit, the 2nd day of July, A. D. 1886, the 
same being one of the regular juridical days of the April term, A. D. 


1886, of said court, the following proceedings, inter alia, were had 
and entered of record in said court, to wit: , . 


li lll 


DAVID K. HILL VS. MARY J. SUMNER. 


Order of Removal. 


Mary J. SUMNER 
> 7876. 


v8. 
Davin K. Hut. } 


Money demand. 


At this day comes the said defendant, by Lafe Pence, Esq., his at- 
torney, and the said defendant having heretofore presented and filed 
his petition for the removal of this cause to the circuit court of the 
United States for the district of Colorado, and having also on the 
same day filed his bond for such removal, and the court having con- 
sidered the same— 

It is ordered by the court that the said petition and bond be, and 
they are hereby, approved,.and that this action be, and the same 
hereby is, removed to the said circuit court; and let the clerk of 

this court make a transcript of the papers in this behalf, to- 
31 gether with all orders had and entered of record herein, and 

certify the same to said circuit court of the United States for 
the district of Colorado with all convenient speed upon the payment 
of all costs remaining due in this action. 


STATE OF COLORADO, ) is 
County of Arapahoe, { ~ 


I, William Newell, clerk of the district court of Arapahoe county, 
State aforesaid, do hereby certify the above and foregoing to be a 
true, perfect, and complete transcript and copy of all pleadings and 
papers filed and all orders of court had and entered of record in a 
certain cause lately pending, wherein Mary J. Sumner was plaintiff 
and David K. Hill was defendant, as the same now remains on file 
and of record in said court. 

Witness my hand and the seal of said court, at the court-house, 
in Denver, county and State aforesaid, ihis 17th day of August, A. 
D. 1886. 

[ SEAL. | (Signed) WILLIAM NEWELL, Clerk, 
By G. 5S. RICHARDS, Deputy. 


Endorsed: 2002. Circuit court U.S. Mary J. Sumner vs. David 
K. Hill. ‘Transcript of proceedings from district court of Arapahoe 
county. Filed Aug. 27, 1886. Edward F. Bishop, clerk. Patter- 
son & Thomas, attorneys for defendant. 

o2 And afterwards and on, to wit, the 4th day of December, 

A. D. 1886, the same being one of the regular juridical days 
of the November term, A. D. 1886, of said court—present, the Hon- 
orable Moses Hallett, district judge—the following proceeding was 
had and entered of record in said court and in said cause, to wit: 
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Order. Demurrer to Complaint Overruled. Answer in 30 Days. 


33 Mary J. SUMNER ) 
rs. + 2002. 
Davip K. Hutt. J 


Money demand. Attachment. 


At this day comes the said plaintiff, by L. C. Rockwell, Esq., her 
attorney, and the said defendant, by C.8. Thomas, Esq., his attorney, 
also comes. | 

And the demurrer of the said defendant to the complaint herein 
having heretofore come on to be heard, and, having been argued by 
counsel and by the court taken under advisement, and the court 
being now sufficiently advised in the premises, it seemeth to the court 
here that the said complaint is sufficient in law, and so the said de- 
murrer is overruled. 

And thereupon, on motion of the said defendant, it is ordered by 
the court that the said defendant answer the complaint herein within 
thirty (380) days from this day, as he shall be advised. 


And afterwards and on, to wit, the 3rd day of January, A. D. 1887, 
caine the defendant, by Messrs. Patterson and Thomas, his attorneys, 
and filed in said court and in said cause his answer to the complaint 
heretofore filed herein: and the said answer is in the words and 
figures as follows, to wit : ! 


34 Answer. 


Unitep States oF AMERICA, | 
. . . ’ . “ SS r 
District of Colorado, j 


In the Cireuit Court of the Eighth Judicial Cireuit within and for 
said District. 


Mary J. Sumner, Plaintiff, vs. Davin K. Hutz. 


The defendant, answering the complaint of the plaintiff, says: 
First. He admits the sale and convevance to him of the undivided 
one-eighth interest, on the 12th day of February, 1880, in and to 
the Buckeye Lode mining claim, referred to in the first paragraph 
of said complaint, for the sum and amount of $10,000, upon which 
was paid in cash the sum of $1,308.43, and he also admits the exe- 
cution, upon the day and date aforesaid, by him and the said Ed- 
ward RK. Sumner of a certain instrument in writing, a part of which 
is set forth in the first paragraph of said complaint, and which said 
instrument is hereafter set forth in full. 
Second. He admits that at the time of said conveyance of said in- 
terest in the said mine the owners of the said Buckeye lode were 
30 working the same with a view to developing the property, 
but he denies that they were mining, extracting, or taking 


a 
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any ore therefrom ; that said work of development was being pros- 
ecuted almost at the entire expense of the defendant, the other 
owners thereof not contributing any part of the expense thereof, 
and that the said Edward R. Sumner and Edward H.Sumner at no 
time contributed any part or portion of said expense. He admits 
that the said claim had been worked, although not continuously, for 
twelve months previous to the said last-named time; that whether it 
was the intention of said Edward R. Sumner that said mine should 
be worked with diligence by this defendant until enough money was 
derived from this defendant's interest in said property to pay the 
balance of said purchase-money this’ defendant has not and cannot 
obtain any information or knowledge upon which to base a belief, 
but he denies that it was his intention or purpose to continuously 
work said mine until enough money was so realized unless from de- 
velopments carried on the prospect of discovering mineral in paying 
quantities should continue. 

Third. And defendant admits that on or about the 15 day of Jan- 
uary, 1881, he ceased working the property aforesaid and shut the 
same down, and that the same was practically not worked from 
thence hitherto until some time during the fall of the vear 1883, at 
which time work was resumed and prosecuted until the time and in 
the manner hereinafter set forth. 

Fourth. And defendant admits that about the month of October, 

1885, he made a lease of his right and interest in and to the 
36 said Buckeye Lode mining claim to one George A. Jenks for 

more than one year then following, but he denies that by 
mmeans thereof he has disposed of one-eightn or any part of said 
mining claim and property conveyed to him by said Edward R. 
Sumner or by any other perso, and he denies that the balance of said 
purchase-money is due and owing to the plaintiff or to any one else, 
less the sum of $3,919.94, or any other sum, or that there was due 
at that time or at any time the sum or amount of $6,080.06 or any 
other sum whatsoever. ; 

Fifth. Defendant, further answering, denies that by the terms of 
said contract the purchase-money thereof was to be paid to said 
Sumner or his assigns within a reasonable time, or that such rea- 
sonable time had expired prior to the 10th day of October, 1883, or 
that it was intended that he should pay the said plaintiff any sum 
of money whatsoever unless the same was realized from the sale of 
ores from said mine or unless he should sell or part with an interest 
therein to the extent of an undivided one-eighth thereof. Heedmits 
that he has failed and refused to pay the said sum of $10,000, except 
such sums of money as have been chargeable against the said in- 
terest of the said Edward H. Sumner in said mine, which was and 
is more than the sum of $3,919.94, as alleged in said complaint, and 
which has been paid by this defendant from time to time since his 
purchase of the said interest of the said Edward R.Sumner. He 

further denies that the sum of $6,080.06 or any other sum 
37 has been due or owing from said Hill since the said 10th day 
of Oct., 1883, or at any other time. 

Sixth. Defendant, further answering, admits that on or about the 

o-—1114 
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15th day of January, 1881, he ceased work on said property and 
shut the said mine down, but denies that he kept it shut down until 
the month of October, 1885, and that by means of such failure and 
neglect to work said mine he became liable to pay the plaintiff the 
sum of money mentioned in the sixth paragraph of said complaint 
or any other sum whatsoever. 

Seventh. That whether on the 12th day of March, 1883, or at any 
other time the said Edward R. Sumner, for a good and valuable con- 
sideration or for any consideration, sold, assigned, transferred, and 
set over unto plaintiff herein all his right, title, and interest in and 
to the said contract, this defendant has not and cannot obtain suffi- 
cient knowledge or information upon which to base a belief, but he 
denies that the said contract or any part of it is assignable to the 
plaintiff or to any other person whomsoever. 


2. And, for a further answer to the said complaint of the plain- 
tiff, this defendant says that for some time prior to the 12th day of 
February, 1580, he was the owner of an undivided thirty-three one 
hundred and forty-fourths of the said Buckeye Lode mining claim, 
the remaining interests in said mine being owned by said Edward 
R. and Edward H. Sumner and others, the interest of the said 
Sumners being an undivided one-fourth; that prior to the 

said agreement and for a period of nearly twelve months 
08 work had been and then was being prosecuted upon said claim 

with the object and for the purpose of discovering valuable 
bodies of ore; that the defendant, being possessed of some means, 
had been and was advancing most of the funds necessary aud essen- 
tial to the prosecution of said work, and that the interest of said 
Summers was in arrears to the said defendant by reason of the ad- 
rances before then made for such work, and that defendant had 
little, if any, prospect of being able to collect thé same from said 
Sum ners. 

Defendant further alleges that he was desirous of prosecuting fur- 
ther work upon said premises, but was not disposed to further bear 
the burden of such development beyond the proportion of the in- 
terest owned in said property; that at the date of said contract, on 
February 12th, 1880, the defendant had advanced for the payment 
of such expenses of development the sum of $5,368.27, one-fourth 
of which — properly chargeable to the said interest of the said 
Sumners, of which said sum the said Sumners did pay but the sum 
of $211.25, leaving a balance due upon said one-fourth interest at 
said time to this defendant of $1,130.82; that upon the said 12th 
day of February, 1880, and largely by reason of the fact that the 
said Sumners were without means to pay the expenses consequent 
upon the further development of said property, the defendant agreed 
to and did purchase from the said Edward R. Sumner an undivided 

one-eighth interest in said property for the agreed sum of 
39 $10,000; that defendant was unwilling to pay said sunt of 
money in cash for said interest in said premises, but to pay 
the said sum of money as it should be realized from the said 


property itself; that the said Sumner was anxious not only to make 
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a sale of said interest, but also to provide against the accumulation 
of any indebtedness upon or lien against the interest of Edward H. 
Sumner, his son, in consequence whiereof— 


The following agreement was entered into by and between this 
defendant and the said Edward R. Sumner, to wit: 

“This is to certify that Edward R. Sumner, of Leadville, State of 
Colorado, has this day sold to me one undivided one-eighth part of 
the Buckeye lode, vein, mine, or deposit situate on Fryer Hill, in 
the California mining district, in the county of Lake, in the State of 
Colorado, for the sum of ten thousand dollars, to be paid as follows, 
to wit: 

“ ($1,308.43) one thousand three hundred and eighty & 3,5 dol- 
lars, cash in hand, the receipt of which is hereby acknowledged. 

“Second. To pay all expenses for and on behalf of Edward R. 
Sumner upon one undivided one-eighth part of said mine owned by 
Edward H. Sunner, which has accrued since the first dav of Feb- 
ruary, A. D. 1880, and which may hereafter accrue for sinking the 
shaft, upon said mine, for all machinery purchased in sinking the 
shaft, and in operating the same until pay mineral shall have been 
| reached. 

“Third. To pay on behalf of the said Edward R. Sumner for the 
benefit of Edward H. Sumner, owner of said one-eighth interest of 

the whole of said mine, one-eighth part of the whole of the 


40 expenses for litigation regarding the title and the possession 
3 thereof or for trespass which may be committed upon said 
property from and after the date above written. 


“Fourth. And to pay on behalf of the said Edward R. Sumner 
one-eighth part of all other assessments, taxes, and expenses (mean- 
ing upon one-eighth interest owned by Edward H. Sumner, being 
independent of the one-eighth conveyed to me this day by the said 
Edward R. Sumner) of every name or nature which may justly 
accrue against said property, which sum or sums of money, as well 
as all other sums of money which may be advanced and paid out 
by mein pursuance of this agreement, shall be applied by endorse- 
ment upon this contract by the said Edward R. Sumner or his as- 
signs in payment of the aforesaid sum of ten thousand dollars, as far 
as the same shall go to the payment thereof. 

“Fifth. And, after deducting all the aforesaid sums of money 
: above mentioned, I hereby agree to pay to the said Edward R.Sum- 
- ner or his order the residue of the said ten thousand dollars out of 
the first production of my interest in said mine, as soon as the same 
shall be realized therefrom, and if at any time [ shall dispose of or 
sell a one-eighth part of said mining property, then and in that case 
the residue of said ten thousand dollars shall become immediately 


due and payable to the said Edward R. Sumner or his order. Ip no 
7 


‘ase am I to pay out more than ten thousand dollars on behalf of 
said Edward R. Sumner on the one-eighth interest of Edward H. 
Sumner, including the $1,308.43 mentioned as paid above. 


Words and sentences enclosed between rules marked on margin stricken out. 
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“Witness mv hand and seal this twelfth day of February, 
41 A. D. 1880, at Chicago, LIls. é 
“ (Signed) DAVID K. HILL. [seat.} 


“The interlineation between 7th and 8th lines from top was 
rade before signing. i 
“ (Signed) | W. T. HOPKINS. 
“W. H. HOSKER. 
“ Recorded March 6th, 1880, at 12 o’clock M. 


JOS. H. WELLS, Recorder. 
A. V. INGRAM, Deputy.” 


~~ 
~~ 


. 
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And this defendant, further answering, alleges that at the time of 
said purchase he paid to said Edward R. Sumner the sum of 3600 
in cash and allowed him asa further credit the amount of money 
due to this defendant upon the undivided one-eighth interest of said 
Edward R. Sumner, the sum of $708.48, at which time there was a 
similar amount due to this defendant from the interest of the said 
Edward H.Sumner; that work wascontinued without cessation upon 
said mine from the 12th day of February, 1880, to about the 16th day of 
January, 1881, during which time there was expended by this de- 
fendant the sum $12,216.81; on one-eighth thereof, to wit, the sum 
of $1,527.10, was properly chi irgeable against the interest of said 
Edward H. Sumner. 

And this defendant, further answering, alleges that the reason for 
shutting down work upon the said 16th day of January, 1881, was that 

the amount of water necessary to be handled in thre working 
42 of said mine overtaxing the lifting power of the pumps pro- 

vided for that purpose, causing them to break down, in con- 
sequence of which said workings were at once flooded ; that even 
with the said large expenditure of money defendant had been 
wholiy unable and had failed to uncover, open, or discover any 
bodies of ore whatsoever in said mine, and that the indications and 
the probabilities of such discovery, instead of being increased by the 
said new developments, were materially lessened, and that the de- 
fendant became discouraged and was unwilling to expend any 
greater amount of money at that time for the purchase of additional 
machinery; that, as he is informed and believes, when the work 
upon said pretnises was, as aforesaid, closed that neither the said 
Edward R. or Edward H. Sumner made any objection thereto; that 
the capacity of said pumps was 200 gallons per minute, and that 
the amount of water coming into said premises had made it neces- 
sary to use the said pumps to their utmost capacity for a long 
period of time prior to said accident. 


And the defendant, further answering, alleges that in the prose- 
cution of the work upon said premises It had become necessary to 
erect extensive buildings for the better protection of the workmen 


Words and sentences enclosed between rules marked on margin stricken out. 
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and the machinery, and that while said mine remained practically 
idle from that time until some time in the fall of 1883, it became 
and was necessary for him to keep a man in charge of said premises, 
and that one George A. Jenks, before then the manager of this de- 
fendant, was enguged to watch, care for, and look after the same to 

prevent any injury to the said buildings and machinery, 
43 and that the amount due to him for the year 1881, after the 

3ist day of January, amounts to the sum of $608, one-eighth 
of which, to wit, $76, was and is properly chargeable against the in- 
terest of said Edward H. Sumner. 

Defendant, further answering, alleges that the said Jenks, at the 
request and instance of this defendant and for the purpose of pro- 
tecting said premises, and without let or hindrance upon the part of 
the said Edward R. and Edward H. Sumner, did continue during 
the year 1882 to guard, protect, watch, and care for said premises, 
and that the reasonable sum expended in the payment of the said 
Jenks for his services for said period of tite was and is the sum of 
$724.13, one-eighth of which, to wit, $90.45, was and is properly 
chargeable against the said interest of the said Edward H. Sumner. 

Defendant, further answering, alleges that the said mine remained 
in said condition until some time during the fall of 1882, to wit, 
about the month of October, at which time work was begun and 
actively prosecuted up to about the month of November, 1883, 
during which time, in addition to the amounts of money already 
mentioned, there was expended by this defendant the sum of 
$7,021.51, one-eighth of which, to wit, the sum of $877.69, was and 
is properly chargeable against the said interest of the said Edward 
H. Sumner under said contract, and that some time during the 
month of November aforesaid the defendant, not being able to dis- 
cover any or expose any bodies of ore by means of such work, and 

there being little or no prospect of the successful prosecution of 
14 said work, again caused the same to be closed and shut down, 

and that the said premises remained closed and shut down 
for some time thereafter. 

This defendant, further answering, alleges that during the year 
1884, for the purpose of preserving said property and preventing 
loss or destruction to the machinery and buildings thereon, it be- 
came and was necessary to leave the same in charge of a proper cus- 
todian, and that defendant employed one George A. Jenks to look 
after and take care of the same, in consequence of which it became 
and was necessary to expend the sum of $816.69, which wasa proper 
and reasonable charge in that behalf, one-eighth of which, amount- 
ing to the sum of $102.08, was and isa proper charge against the 
interest of the said Edward H. Sumner pursuant to said contract, 
and that the same covers not only said services for the year 1884, 
but also part of the vear 1885, extending up to and including the 
month of Septem ber. 

And the defendant, further answering, alleges that at the time of 
the making of said contract, and subsequently thereto, there were 
pending divers actions at law for the protection of the title to said 
premises and for the purpose of enabling the owners thereof. to ob- 
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tain a patent to the same; that in and about the proper prosecutions 
of said actions at law, and in the entry of said mine at the proper 
land office, the defendant was required to and did expend the sum 
$1,762.25, one-eighth of which, to wit, $220.28, was and is a proper 
charge against the said interest of the said Edward H. Sumner in 
and to said mine. 
LD And defendant, further answering, alleges that since this 
making of the said contract and up to the present time there 
have been levied for taxes upon said premises and paid by this de- 
fendant amounting in the aggregate to $334.01, one-eighth of which, 
amounting to $41.75, was and is properly chargeable against the 
interest of the said Edward H. Sumner. 

And defendant, further answering, alleges that by reason of the 
matters and things hereinbefore set forth he has paid and expended 
in and about the performance of the said contract and by reason of the 
ownership of the said Edwin H. Sumner of the said one-eighth in- 
terest of the said Buckeye mine the sum of $3,673.73, which, added 
to the amount of $1,308.43, gives a total of $4,982.21 by him paid on 
account of said contract and being the entire amount due by reason 
thereof up to the present time and payable. 


And defendant, further answering, alleges that by reason of the 
failure to discover any deposit of valuable ore in said premises and 
by reason of the further fact that the prospect of discovering such 
ore by further expenditures was very discouraging, and that because 
the further prosecution of work would necessitate the further large 
expenditure of money in and about the obtaining of machinery 
suitable and proper for the removal of the water and the proper 
operation of said mine, he became and was disinclined to go to fur- 
ther expense by reason thereof; that ever since the other property 

owners refused and declined to enter into any other or further 
46 expense in and about the prosecution of said work, and that 

in consequence the said mine was, some time during the 
month of November, 1883, shut down and the active prosecution 
of work thereon discontinued ; that during the fall of the year 1885 
one George A. Jinks, 


who before that time had been the representative of this defendant 
in Colorado and in charge of said premises, signified his willingness 
to make further expenditures on his own account on said premises 
and made a proposition to th's defendant and some of the other 
owners of said mines, provided a lease for that purpose could be ex- 
ecuted to him; that,as the resultof said proposition, negotiations were 
entered into which resulted in the making and execution of a cer- 
tain agreement of lease by all of the owners of said Buckeve mine 
except him, the said Edward H. Sumner, and which said agreement 
of lease was and is in words and figures following, to wit: ; 
“This agreement of lease, made this 29th day of July, in the year 
of our Lord one thousand eight hundred and eighty-five, between 


, a) 


Words and sentences enclosed between rules marked on margin stricken out. 
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David K. Hill, of the city of Chicago, county of Cook, and State of 
Illinois, and Robert Esser, of the city of Leadville, county of Lake, 
and State of Colorado, lessors, and George A. Jenks, of the city of 
Leadville, county of Lake, and State of Colorado, lessee, witnesseth: 

That the said lessors, for and in consideration of the royalties, 
covenants, and agreements hereinafter reserved and by said lessee 
to be paid, kept, and performed, have granted, demised, and let, and 

by these presentsto grant, demise, and let unto the said lessee 
47 all the following-described mine and mining property, situate 

of California mining district, county of Lake, State of Colo- 
rado, to wit: All their interest in the Buckeye Lode mining claim, 
situate of the north slope of Fryer Hill, in said mining district, 
county, and State, together with the appurtenances; to have and to 
hold unto the said lessee for the term of two years from date thereof, 
expiring at noon on the 29th day of July, A. D. 1887, unless sooner 
forfeited or determined through the violation of any covenant here- 
inafter against the said tenant reserved. 

“And in consideration of such demise the said lessee does covenant 
and agree with said lessors as follows, to wit: 

“To enter upon said mine or premises and work the same mine 
fashion in manner necessary to good and economical mining, so as 
to take out the greatest amount of ore possible with due regard to 
the development and preservation of same as a working mine and to 
the special covenants hereinafter reserved; to well and sufficiently 
timber said mine at all points where proper in accordance with good 
mining, and to repair all old timbering wherever it may become 
necessary ; to keep at all times the drifts, shafts, tunnels, and other 
workings thoroughly drained and clear of loose rock and rubbish, 
unless prevented by extraordinary mining casualty; to deliver the 
said lessors as royalty ten per cent. of the net smelter returns of all 
ore extracted from said premises running to and including twenty 

($20) dollars per ton, and on all ores running over twenty 
48 ($20) dollars per ton twenty-five per cent. of the net smelter 

returns: to deliver to said lessors the said premises, with the 
appurtenances and all improvements, in good order and condition, 
with all drifts, shafts, tunnels, and other passages thoroughly clear 
of loose rock and rubbish and drained and the mine ready for im- 
mediate continued working (accidents not arising from negligence 
alone excluded), without demand or further notice,on said 29th day 
of July, A. D. 1887, at noon, or at any time previous when demanded 
for forfeiture. 

“And, finally, that upon the violation of any covenant or cov- 
nants hereinbefore reserved the term of this lease shall expire and 
the same and said premises, with appurtenances, shall become for- 
feited to said lessors, and said lessors or their agent may thereupon, 
after demand of possession in writing, enter upon said premises and 
dispossess all persons occupying the same with or without process of 
law, or, at the option of said lessors, the said tenant and all persons 
found in occupation may be proceeded against as guilty of unlawful 
detained, and the said lessors expressly reserve to themselves the 
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property and right of property in all minerals to be extracted from 
suid premises during the term of this lease. 

“Each and every clause and covenant of this agreement of lease 
shall extend to the heirs, executors, administrators, and lawful as- 
signs of all parties hereto. 

“In witness whereof the said parties hereunto set their names and 
seals.” 

And defendant, further answering, alleges that he made said lease 

for the purpose of securing further development work upon 
iY) said property without further expense, if possible, either to 

himself or to the said Edward H. Sumner in the hope that 
bodies of ore might be uncovered from which the amount of money 
to become due to said Edward R. Sumner might be realized pur- 
suant to the terms of said contract from the mine itself; that the 
said lease was made to the person actually in charge of said prem- 
ises,and by its terms the property in and to the ores to be taken was 
reserved to the lessors, and the manner and method and working 
said mine, with the power of re-entry, was reserved to the said les- 
sors, so that they had practical charge and control of the working 
and operation upon said mine with power to enforce the strict per- 


formance of their said contract: that since said time the said lessee. 


has further prosecuted the work of development upon said mine, 
and, as defendant is informed and believes, las expended large sums 
of money in the working thereof, one-eighth of which but for the 
said agreement of lease would have been a charge against the said 
Edward R. Sumner upon said contract and which by reason of said 
lease has been wholly saved to him; that during said time this de- 
fendant has had reports of the character and condition of its work- 
ings to the same extent as reports were made at the time develop- 
ments were being made by him directly ; that he has used all means 
at bis disposal towards the development of said property ; has ex- 
pended many thousand dollars in the desire to make the same 
valuable and to enable said Edward R. Sumner to so realize his 
money upon said contract, and has left untried no effort in his 

power to place said mine upon a paying basis and to disclose 
50 any bodies of ore which may exist within its boundaries; 

that at the time of the purchase of said interest, on the 12th 
day of February, 1580, it was the desire and intention of the parties 
that reasonable efforts should be made by this defendant to demon- 
strate by actual workings the value of said premises; that there was 
no understanding, either expressed or implied, that he should carry 
on and conduct said work of development to an unreasonable extent, 
or that he should be required to expend any particular sum of 
money or to prosecute said work continuously until the discovery of 
ores within its boundaries. 

Wherefore he says that the terms and conditions of said contract 
have been complied with by him,and that he is not indebted to said 
plaintiff or to any other person by reason of said contract. : 

3. And, fora further defence to said action, the defendant says that, 
to wit, on the 12th day of February, 1880, he purchased an undi- 
vided one-eighth interest in and to the Buckeye claim from Edward 
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R. Sumner for the agreed sum of ten thousand dollars, pursuant to 
the terms and conditions named in a certain agreement referred to 
in the first paragraph of the complaint in this case; that pursuant 
to the terms thereof he has paid all expenses for and on behalf of 
the undivided one-eighth interest in said Buckeye lode owned by 
said Edward H. Sumner since the first day of February, 1880, and 
from thence hitherto, according to the terms of said contract, not 
only for the sinking of the shaft upon said property and for ma- 
chinery purchased therefor, but also for expenses of litigation 
51 pertaining to the title of said Buckeye lode for trespasses, 
taxes, and other expenses properly chargeable against the 
same. 3 
And defendant further represents that it was provided in and by 
the said contract that, after crediting the said sums of money upon 
the said purchase price of $10,000, the balance thereof should be 
paid out of the first production of defendant's interest in said mine 
so soon as the same should be realized therefrom, and if he should 
ut any time sell or dispose of one-eighth interest in said property, 
then the residue of said sum of money should become due and pay- 
able tosaid Edward R. Sumner. 

And defendant further says that although he has worked said 
mine and expended large sums of money, to wit, nearly twenty- 
five thousand dollars, thereupon, yet he says that there has been 
no production either upon his interest or upon any interest in said 
mine; that he has not disposed of or sold one-eighth part or any 
part of said property to any person or persons by reason of any 
thing in said contract mentioned. 

And, for a further answer and defence in this behalf, defendant 
says that some time about the — day of October, 1885, he made and 
entered into an agreement or contract of lease, together with certain 
of his co-owners of the said Buckeye Lode mining claim, with one 
George A. Jenks, in which, among other things, it was provided that 
the sid lessee should pay to the said lessors a royalty of ten per 
cent. upon all ores extracted from said premises of the value of $20 
per ton and twenty-five per cent. for all ores extracted of the value 

of over $20 per ton. 
52 That since the making of said agreement the said lessee 

has taken and caused to be shipped and sold ores running In 
value from $20 per ton up amounting to $1,767.39 and ores of the 
value of $20 and under per ton amounting in the aggregate to 
$14.65, from which said ores there has been paid to this defendant 
as royalty as aforesaid upon his interest acquired by him on said 
12th day of February, 1880, the sum of $157.05, which said sum of 
money has been tendered to the plaintiff as the amount of the pro- 
duction if defendant’s interest in said mine since the making of said 
contract, and which defendant hereby makes good by bringing the 
same into court and depositing it to the order of the clerk thereon. 

Wherefore he prays judgment, &c. 

(Signed) PATTERSON & THOMAS, 
Att’ys for Deft. 
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STATE OF COLORADO, } 
. a cs 
County of Arapahoe, | 


C. S. Thomas, one of the attorneys for said defendant, being first 
duly sworn according to law, deposes and says that D. K. Hill, said 
defendant, is absent from the county and State were affiant resides, 
wherefore he makes this affidavit, and that he lias read the above & 
foregoing atflidavit; that the matters and things therein stated are 
true according to his best knowledge, information, and belief. 


(Signed) C. S. THOMAS. 
53 Subscribed and sworn to before me this 3rd day of July, 
1887. 
[ SEAL. ] W. W. WALLACE, 


Notary Public. 


Endorsed: 2002. U.S. circuit court. Mary J. Sumner vs. David 
K. Hill. Answer. Filed Jan. 3, 1887. Edward F. Bishop, clerk. 
Patterson & Thomas, att’ys for defendant. 


And afterwards and on, to wit, the 25th day of January, A. D. 
1887, came the said plaintiff, by L. C. Rockwell, Esq., her attorney, 
and filed in said court and in said cause her motion to strike out 
parts of the answer heretofore filed herein; and the said motion is 
in words and figures as follows, to wit: 


Motion to Strike Out Paris of Answer. 


Unitep STatres oF AMERICA, | ” 
District of Colorado, ee 


In the Cireuit Court of the United States within and for the District 
of Colorado. 


Mary J. Sumner, Plaintiff, vs. Davip K. Hiri, Defendant. 


54 Now comes said plaintiff, by L. C. Rockwell, her attorney, 
and moves the court to strike out and expunge from the 
record in this cause certain parts and portions of the answer filed 
herein—that is to say: | 
Ist. To strike out and expunge from said answer the last five 
lines of the second paragraph of said answer, commencing with the 
words “that said work of development,” found on the 4th line from 
the bottom of page 1 of said answer, and ending with the words “ of 
said expenses,’ in the first line of the second page of said answer, 
because such matter is sham, irrelevant, redundant, immaterial, and 
insufficient. 
2nd. To strike out and expunge all that portion of said answer 
found on the fourth page thereof, commencing with the words “ and 
for further answer,” found in the 18th line from the bottom of the 
4th page thereof, and ending with the words “in consequence 
thereof,” found in the 10th line from the bottom of page 5 of said 
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answer, because all such matter is sham, irrelevant, immaterial, re- 
dundant, and insufficient. 

3rd. To strike out and expunge the last three lines from the bot- 
tom of page 7 in said answer and all of page 8 embraced within the 
first 37 lines of said page and ending with the word “ accident,” in 


Se gE Ok these ee ne 


said last-named line of said answer, and the whole thereof, because 
said answer is sham, irrelevant, immaterial, redundant, and insuffi- 
client. . 

oe tth. To strike out and expunge all that part of said answer found 


and embraced within the last 10 lines from the bottom of the 8th 
page of said answer, commencing with the words “and that 
55 while said mine,” found in the 10th line from the bottom of 
page 8, and ending with the word “Sumner,” found in the 
10th line from the top of page 9 of said answer, and the whole 
thereof, because such answer is sham, irrelevant, immaterial, redun- 
dant, and insufficient. 
5th. To strike out and expunge from said anwser all matter em- 
braced within the last four lines from the bottom of the 9th page of 
said answer, and also all that found in the first 9 lines of page 10 of 
» A said answer down to the word “September,” in the 10th line from 
the top of said 10th page, because said matter is sham, irrelevant, 
immaterial, redundant, and insuflicient. 
6th. To strike out and expunge all that part of said answer em- 
braced on page 11 of said answer, commencing with the words “and 
defendant, further answering,” found in the 6th line from the top of 
| said 11th page thereof, and ending with the words “ thereon discon- 
tinued,” found in the 10th line from the bottom of the 11th page 
thereof, because said matter is irrelevant, immaterial, redundant, 
sham, and insufficient. 
(Signed) L. C. ROCKWELL, 
Alt’y for PIF. 


Received a copy of the above this 22nd day of January, 1887. 
(Signed) PATTERSON & THOMAS, 
Alt'ys for Deft. 


~T 56 Endorsed: No. 2002. In the circuit court of the United 
States. Mary J. Sumner, plaintiff, vs. David K. Hill, defend- , 
ant. Motion to strike out parts of answer. Filed Jan. 25,1887. Ed- 
ward F. Bishop, clerk. L. C. Rockwell, att’y for pl'ff. 
—+ 


Aud afterwards and on, to wit, the 17th day of May, A. D. 1887, 
the same being one of the regular juridical days of the May term, 
A. D. 1887, of said court—present, the Honorable Moses Hallett, dis- 
trict judge—the following further proceeding was had and entered 
of record in said court and in said cause, to wit: 


2S DAVID K. HILL VS. MARY J. SUMNER. 


Order. Motion to Strike Out Portions of Answer Sustained. Motion 
for Judgment Denied. 


Mary J. mearemard | 
vs. 2002. 


Davip Kk. HILL. 


Money demand. Attachment. 


At this day comes the said plaintiff, by L. C. Rockwell, Esq., her 
attorney, and the said defendant, by C.S. Thomas, ath his attor- 
ney, also comes. 
57 And the motion of the said plaintiff to strike from the files 
herein portions of the answer, and the motion of the said 
plaintiff for judgment having heretofore come on to be heard, and 
having been argued by counsel and by the court taken under ad- 
visement, and the court being now sufficiently advised in the prem- 
ises, it is ordered by the court that the motion to strike out parts of 
the answer herein be sustained as to all of said motion, save the 
fourth and fifth clauses thereof. 
It is further ordered by the court that the said motion for judg- 
ment be denied. 


And afterwards and on, to wit, the 18th day of October, A. D. 
1887, came again the said plaintiff, by her attorney aforesaid, and 
filed in said court and in said cause her replication to the answer 
heretofore filed herein; and the said replication is in words and 
figures as follows, to wit: 


Replication. 


Unitep STATES OF AMERICA, } 
wer : 88: 
District of Colorado, j 


In the Circuit Court of the United States within and for the District 
of Colorado. 


58 Mary J. Sumner, Plaintiff, a 
v8. 0. 2002. 
DAVID kK. Hix, Defendant. } 


The plaintiff, replying to that portion of the answer of the de- 
fendant found on page 7, on information and belief, denies that said 
defendant Hill paid to Edward R. Sumner on the 12th day of Feb- 
ruary, 1580, or at any other time the sum of $2,016.86 or any other 
sum whatsoever over and above the sum of $1,308.43: denies that 
on the day and date last aforesaid or at any other time there was 
due from Edward H. Sumuer to the defendant Hill on the interest 
then held and owned by said Edward H. Sumner the sum of $708.48 


or any other sum of money whatsoever, save and except the sum of 


money next hereinafter stated, and, on ‘information and belief, de- 
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nies that from the 12th day of February, 1880, until the 16th day 
of January, 1881, there was expended upon said Buckeye lode by said 
Hill the sum of $12,216.80 or any other sum whatsoever, except the 
sum of money next hereinafter stated; denies that one-eighth of 
said sum, to wit, $1,527.10 or any other sum was properly chargeable 
against the interest of said Edward H. Sumner in said Buckeye lode, 
save and except the following amounts: That the following credits 
have been endorsed upon said contract, for which said defendant 

is entitled to credit and all the credit which said defendant is 
59 entitled to on the same: April Ist, 1880, for assessments due 

on the interest of Edward H. Sumner, $421.19, for the months 
of February and March of that vear; May 22nd, 1880, $464.51, as- 
sessments upon one-eighth interest of said Edward H. Sumner for 
the months of April and May of that year; Oct. Ist, 1880, $484.08, 
assessments for the months of July, August. and September of that 
year; November 30th, 1880, $127.97, assessments on the one-eighth 
interest of said Edward H. Sumner for Oct. and November of that 
vear. 

On October 10th, 1883, $1,113.76 assessments from November 30th, 
1880, to October 10th, 1883, on the one-eighth interest of the said 
E. H. Sumner in said Buckeye lode; that on the days and dates last 
above given when said respective sums were credited upon said con- 
tract plaintiff and defendant had a full and fair settlement of and 
concerning all moneys before then expended upon said Buckeye 
lode by said defendant, and the one-eighth thereof was then and 
there charged up by said defendant against said Edward H. Sumner’s 
interest in said Buckeye lode and that amount then and there en- 
dorsed upon said contract as a payment thereon, which sums of 
money, respectively, plaintiff then and there accepted as being all 
the money defendant was entitled to have applied and credited upon 
said contract. 

Plaintiff, further replying to said answer and the matters and 
things set forth on the last half of page 8 thereof, denies it was 

necessary, lawful, or proper for said Hill to erect expensive or 
60 any buildings on said Buckeye lode for the protection of the 

workmen and machinery thereon; denies it was necessary, 
right, or proper for said defendant to keep a man in charge of said 
premises from the year 1881 to the year 1883, or during any part or 
portion of that time, and charge one-eighth of said expense to the 
interest of said Edward H. Sumner in said lode, and denies that 
said defendant paid to one George A. Jenks for watching and caring 
for said premises from the year 1881 to the year 1883 the sum of 
$608 or any other sum, and denies that the one-eighth portion thereof, 
or $76, was or is properly chargeable against the interest of said 
Edward H. Sumner. 

Plaintiff, further replying, alleges that even though said money 
was so paid out to said George A. Jenks that the money so paid out, 
laid out, and expended for watching said premises from the year 
1881 to the year 1883 was included and embraced in the settlement 
had between said plaintiff and defendant upon the 10th day of 
October, 1883, at which time said plaintiff allowed a credit upon 
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said contract as assessments against the interest of said Edward H. 
Sumner the sum of $1,113.76, which was all the money at that time 
chargeable against the interest of said Edward H. Sumner in said 
Buckeve lode for and on account of assessments and upon all other 
accounts of every name and nature whatsoever. 
This plaintiff, further replying to the answer of said defendant found 
upon the 9th page thereof, denies that during the year 1882 
l or at any other time said defendant paid said George A. Jenks 
for guarding, protecting, watching, and caring for said prop- 
erty and premises the sum of $724.13 or any other sum whatsoever, 
and denies that one-eighth part of said last-named sum, or $90.45, 
was or is properly chargeable against the one-eighth interest which 
said Edward H. Sumner had and held in said Buckeye lode; denies 
that from the month of October, 1882, until the month of November, 
1883, the said defendant expended upon said property the sum of 
$7,021.51 in addition to the other suins mentioned in said answer or 
otherwise or any sum of money whatsoever; denies that $877.69 or 
one-eighth thereof was or is properly chargeable against the interest 
of said Edward H. Sumner under said contract, but this plaintiff 
avers that upon the 10th day of October, 1883, said plaintiff and de- 
fendant had a full, fair, complete, and final settlement of and con- 
cerning all moneys which defendant had theretofore advanced, paid 
out, laid out, and expended in working said property, and all 
moneys for litigation regarding thetitle and the possession thereof and 
for trespasses which were cominitted upon said property prior to that 
date and of and concerning all moneys which said defendant had 
properly paid out, laid out, and expended under the terms, clauses, 
dnd conditions of said contract, which amounted to $8,910.08, one- 
eighth of which, or $1,113.76, was then and there allowed by plain- 
tiff and defendant upon said contract as a credit thereon, that being 
the amount which the interest represented by Edward H. 
62 Sumner owed to said defendant for money so before then 
paid out, laid out, and expended, which sum of $1,113.76 was 
then and there, to wit, upon the 10th day of October, A. D. 1883, 
endorsed upon said contract as a payment thereon, which released 
said one-eighth interest then owned by said Edward H. Sumner 
from all further assessments, taxes, and expenses of every name and 
nature whatsoever. 

This plaintiff, further replying, denies that on and after the 10th 
day of October, 1883, during the years 1884 and 1885, or for any 
other period of time after the said 10th day of October, 1883, said 
defendant necessarily paid out, laid out,and expended in watching 
said property and taking care of the same to said George A. Jenks 
or to any one else the sum of $816.69 or any other sum whatsoever ; 
denies that one-eighth thereof, or $102.08, is or was properly charge- 
able against the interest of said Edward H. Sumner pursuant to said 
contract, and denies that the last-named sum should be credited 
upon the contract sued on in this cause, because plaintiff alleges 
that under and pursuant to the terms, clauses, and conditions of 
said contract said defendant covenanted and agreed that he would 
work said property continuously and with reasonable diligence, and 
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plaintiff avers that during all the time last aforesaid, to wit, on and 

after the 10th day of October, 1885, and all of 1884 and 1885, said 

property remained idle and was unworked by said defendant, and 

that no credit should be allowed upon said contract for the in- 
terest which said Edward H. Sumner had in said property 

63 for and during the time said property remained idle and 
unworked. 

And this plaintiff, further replying to said answer and that 
portion thereof found on the 10th page thereof, says it is not true 
and she denies that said defendant expended in the prosecution of 
actions at law and in the entry of said land at the proper land office 
the sum of $1,762.25 or any other sum of money, and denies that 
one-eighth thereof, or $220.28, was or is properly chargeable against 
the said interest of said Edward H. Sumner, and denies that he is 
entitled toa credit upon said contract for the last-named sum or 
any other sum of money whatsoever, because plaintiff alleges that 
said $1,762.25 and the whole thereof so as aforesaid ciaimed to 
have been paid out, laid out, and expended by said defendant upon 
said property in the prosecution of actions at law and in the entry 
of said property in the proper land office was included in the settle- 
ment had between plaintiff and defendant upon the 10th day of 
October, 1883, and no part or portion thereof was expended and laid 
out on and after that date. 

Plaintiff, further replying, says that — the sum of $334.01 claimed 
to have been paid, laid out, and expended for taxes that the greater 
part thereof was paid, laid out, and expended prior to the 10th day 
of October, 1883, and not over $50 of said $334.01 was paid, laid 
out, and expended for taxes by said defendant on and after said 10th 

day of October, 1883; and plaintiff admits that one-eighth 
64 of $50, or $6.50, and no more, is a proper credit to be allowed 

defendant upon said contract as one-eighth of the money paid 
for taxes by said defendant since the settlement of October 10th, 
1883, and plaintiff denies that the sum of $41.75 for taxes or any 
other sum over and above $6.25 for said taxes was or is properly 
chargeable against the interest of said Edward H. Sumner upon 
said contract. 

This plaintiff, further replying, denies that plaintiff has paid out, 
laid out, and expended the sum of $4,982.21 or any other sum of 
money upon said one-eighth interest in said Buckeye lode standing 
in the name of said Edward H. Suimner save and except the re- 
spective sums of money hereinbefore stated and set forth, which 
amounts to only $2,617.76 and no more. 

Wherefore plaintiff demands judgment as in and by her said 
complaint she has already prayed. 

(Signed) L. C. ROCKWELL, 
Att'y for PU ff. 


STATE OF COLORADO, on 
County of Arapahoe, | ~ 


Mary J. Sumner, of lawful age, being first duly sworn according 
to law, on oath deposes and says she is the plaintiff in this action; 
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that she has read the foregoing replication and knows the contents 
thereof, aud that the same is true of her own knowledge, except as 
to the matters and things therein stated on information and belief, 
and as tothose she believes it to be true. 


(Signed) MARY J. SUMNER. 
65 Subscribed and sworn to before me this 17th day of October, 
A. D. 1887. 
[SEAL. | (Signed) HARRY CARR, 


Notary Public in and for Arapahoe County, Colorado. 
My commission expires July 26th, 1888. 


Denver, CoLtorapo, October 18th, 1887. 
Received a copy of the foregoing replication this day. 
(Signed) PATTERSON & THOMAS, 
Atty’s for Def't. 


Endorsed: No. 2002. Circuit court of the United States. Mary 
J. Sumner, plaintiff, vs. David K. Hill, defendant. Replication. 
Filed Oct. 18, 1887. William A. Willard, clerk. L. C. Rockwell, 
att’y for pl’ff. 


And afterwards and on, to wit, the 16th day of January, A. D. 
1888, the same being one of the regular juridical days of the No- 
vember term, A. D. 1887, of said court—present, the Honorable 
Moses Hallett, district judge—the following further proceeding was 
had and entered of record in said court and in said cause, to wit: 


66 Order. Trial Commenced. 


Mary J. SUMNER ) 
rs, » 9O0?. 
Davin K. Het. } 


Money demand. Attachment. 


At this day comes the said plaintiff, by L. C. Rockwell, Esq., her 
attorney, and the said defendant, by C.S. Thomas, Esgq., his attorney, 
also comes. 

And thereupon comes a jury, to wit, Isaac Baer, Jacob S. Dunbar, 
H. R. Green, Charles A. Eldridge, Thaddeus Benight, Cy. Allen, 
George Mitchell, William Law, Andrew K. Clark, F. H. Lamar, 
Louis Cohn, Frank N. Smith, twelve good and lawful men, and they 
are duly selected and tried, impaneled and sworn, to well and truly 
try the issues herein joined and a true verdict render according to 
the evidence. 


And thereupon comes the evidence, the hearing of which is con- 
tinued to the hour of adjournment. 

And the said jurors, being now each duly cautioned by the court 
not to converse among themselves or with others touching this 
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cause, or the matters at issue herein, or the evidence heard, or any 
part thereof, nor to listen to such conversation of others, are per- 
mitted to separate to meet the court at its next incoming. 

And afterwards and on, to wit, the 17th day of January, 
A. D. 1888, the same being one of the regular juridical days 
of the November term, A. D. 1887, of said court—present, the Hon- 
orable Moses Hallett, district judge—the following further proceed- 
ing was had and entered of record in said court and in said cause, 
to wit: 


) 


Order. Trial Continued. 


Mary J. omer 
. v8. 2002. 


Davip K. Hutt. } 


Money demand. Attachment. 


At this day come again the said parties, by their attorneys, re- 
spectively, aud the jurors heretofore impaneled and sworn in this 
cause being now all here present and in the jury box, the hearing of 
the evidence herein is resumed; and the said jurors, having heard 
the evidence produced herein and the instructions of the court, re- 
tire to their room under charge of asworn bailiff to consider of their 
verdict. | 

And thereupon it is ordered that should the said jurors agree upon 
a verdict during the adjournment of the court they may reduce it 
to writing, seal it, and deliver it to their foreman, to be by him de- 
livered to the court at its next incoming, and thereupon may retire 
to meet the court at its next incoming. 


68 And afterwards and on, to wit, the 18th day of January, A. D. 
1888, the same being one of the regular juridical days of the 
November term, A. D. 1887, of said court—present, the Honorable 
Moses Hallett, district judge—the following further proceeding was 
had and entered of record in said court and in said cause, to wit: 


Order. Trial. Verdict for Plaintiff. 


Mary J. SUMNER ) 
' vs. 2002. 
Davip K. HILL. 


Money demand. Attachment. 


At this day come again the said parties, by their attorneys, re- 
spectively, and the said jurors, being now all here present and in the 
jury box, upon their oaths do say they find for the plaintiff and as- 
sess the amount due the plaintiff at seven thousand three hundred 
and ninety dollars ($7,390.00). 


And afterwards and on, to wit, the 3lst day of January, A. D. 
1888, the same being one of the regular juridical days of the No- 
d-—1114 
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vember term, A. D. 1887, of said court—present, the Honorable 
Moses Hallett, district judge—the following further proceeding was 
had and entered of record in said court and in said cause, to wit: 


60) Order. Motion for New Trial Overruled. Judgment for Plaintiff. 


Mary J. SUMNER ) 
Q » 9OO?. 


Us. 
Davip K. Hire. } 


Money demand. Attachment. 


At this day comes the said plaintiff, by L. C. Rockwell, Esq., her 
attorney, and the said defendant, by C. 8. Thomas, Esq., bis attor- 
ney, also comes. 

And the motion of the said defendant for a new trial of the issues 
herein joined, coming on now to be heard, is submitted to the court, 
and the court being now sufticiently advised in the premises, and 
the said plaintiff now here in open court remitting unto the said 
defendant three hundred dollars and eighteen cents ($300.18), parcel 
of the amount named in the verdict of the jury herein, it is ordered 
by the court, for good and sufficient reasons to the court appearing, 
that the said motion be denied. 

Wherefore, on motion of the said plaintiff, it is considered by the 
court that judgment be entered herein upon the verdict of the jury 
in favor of the said plaintiff and against the said defendant for the 
sum of seven thousand and ninety dollars ($7,090), remainder of 
the damages herein, in form aforesaid assessed, and the said plain- 
tiff’s costs to be taxed. 

And day until sixty (60) days from this day is allowed the 

70 said defendant to file herein his bill of exceptions reserved by 

him upon the trial of the issues herein joined, and let super- 

sedeas bond upon writ of error herein be in the sum of ten thousand 
dollars ($10,000.00). 

And thereupon and on the same day, to wit, the 3lst day of Janu- 
ary, A. D. 1888, judgment was duly entered in the judgment book 
of said court and in said cause in pursuance of the statutes and rules 
of court, to wit: 


Judgment. 


Mary J. SUMNER ) 
v8. . 9002. 


Davip K. Hitt. ) 
Money demand. Attachment. 


Ou this 31st day of January, A. D. 1888, the same being one of 
the reguiar juridical days of the November term, A. D. 1887, of said 
court, there being present the Honorable Moses Hallett, dtstrict 
judge, it is considered by the court that the said plaintiff do have 
and recover of and from the said defendant seven thousand and 
ninety dollars ($7,090.00), her damages by occasion of the premises 


BRE: ~~ 
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in her complaint mentioned, in form aforesaid assessed, and her 

costs in this behalf laid out and expended, to be taxed, and have 
execution therefor. 

il And afterwards and on, to wit, the 20th day of March, A. D. 
1888, came again the said defendant, by his attorneys aforesaid, 

and filed in said court and in said cause his bill of the exceptions 

reserved by him upon the trial of this cause; and the said bill of 

exceptions is in words and figures as follows, to wit: 


Bill of Exceptions. 


Unitep STATES OF AMERICA, } 
: ; — > 88° 
District of Colorado, j 


In the Circuit Court of the Eighth Judicial Circuit in and for the 
said District of Colorado. November Term, A. D. 1887. 


Mary J. SuMNER, Plaintiff, ) 
v8. a No. 2002. 
Davip K. Hint, Defendant. } 


Be it remembered that on the 16th day of January, 1888, the 
same being one of the days of the regular November term, 1887, of 
said court, this cause came on for hearing; whereupon, to maintain 

the issues on her part, the plaintiff gave in evidence the con- 
72 tract declared upon and admitted by the answer, together 

with the endorsements of payments thereon, which is in 
words and figures following, to wit: 

This is to certify that Edward R. Sumner, of Leadville, State of 
Colorado, has this day sold to me one undivided one-eighth part of 
the Buckeye lode, vein, mine, or deposit, situated on Fryer Hill, in 
the California mining district, in the county of Lake, in the State. 
of Colorado, for the sum of ten thousand dollars, to be paid as fol- 
lows, to wit, ($1,308.43) one thousand three hundred eight +495 dol- 
lars cash in hand, the receipt of which is hereby acknowledged. 

Second. To pay all expenses for and on behalf of Edward R. Sum- 
ner upon one undivided one-eighth part of said mine owned by Ed- 
ward H. Sumner which has accrued since the first day of February, 
A. D. 1880, and which may hereafter accrue for sinking the shaft 
upon said mine, for all machinery purchased in sinking the shaft 
and in operating the same until pay mineral shall have been 
reached. 

Third. To pay on behalf of said Edward R. Sumner, for the ben- 
efit of Edward H. Sumner, owner of said one-eighth interest of the 
whole of said mine, one-eighth part of all the expenses for litiga- 
tion regarding the title and the possession thereof or for trespasses 
which may be committed upon said property from and after the 
date above written. 

Fourth. And to pay on behalf of the said Edward R. Sumner one- 

eighth part of all other assessments, taxes, and expenses 
73 (meaning upon the one-eighth interest owned by Edward H. 
Sumner, being independent of the one-eighth conveyed to 
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me this day by said Edward R. Sumner) of every name and nature 
which may justly accrue against said property, which sum or sums 
of money, as well as all other sums of money which may be ad- 
vanced and paid out by me in pursuance of this agreement, shall 
be applied by endorsement upon this contract by the said Edward 
R. Sumuer or his assigns in payment of the aforesaid sum of ten 
thousand dollars, as far as the same shall go to the payment 
thereof. 

Fifth. And after deducting all the aforesaid sums of money above 
mentioned I hereby agree to pay to the said Edward R. Sumner or 
his order the residue of the said ten thousand dollars out of the first 
production of my interest in said mine so soon as the same shall be 
realized therefrom; and if at any time I shall dispose of or sell one- 
eighth part of said mining property, then and in that case the resi- 
due of said ten thousand dollars shall become immediately due and 
payable to the said Edward R. Sumner or his order. In no case am I 
to pay out more than ten thousand dollars on behalf of said Ed- 
ward R. Sumner on the one-eighth interest of Edward H. Sumner, 
including the $1,508.43 mentioned as paid above. 

Witness my hand and seal this twelfth day of February, A. D. 
1880, at Chicago, Illinois. 

(Signed) DAVID K. HILL. [seat] 


The interlin-ation between the 7th and 8th lines from top was 
made before signing. 
W. T. HOPKINS. 
W. J. HARPER. 


74 For value received I hereby assign and transfer to Mary 
J. Sumner all my right, title, and interest in and to the 
within contract, according to the terms herewith set forth, this 
March 12th, 1883. 
EDWARD R. SUMNER. [s’L.] 


Kndorsements on back of contract. 


$421.19. “ LEADVILLE, April 1st, 1880. 


Received on assessments for February and March in full on (4) 
one-eighth interest ot kK. H. Sumner, as p’r within contract. 


kK. R. SUMNER.” 


$464.51. ' “Cuicaco, May 22nd, ’80. 


Received on assessments for April and May in full on (4) one- 
eighth interest of E. H. Sumner, as per within contract. 


EK. R. SUMNER.” 


$484.08. “ LEADVILLE, October 1st, L880. 


Received on assessments for July, August, & September in full 
— (4) one-eighth interest of E. H. Sumner, as p’r wihin contract. 


E. R. SUMNER.” 
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$127.97. “ LEADVILLE, Nov. 30th, 1880. 

Received on assessments on the within — for October and 
November in full on (4) one-eighth interest in Buckeye mine of E. 
H. Sumner one hundred and twenty-seven ‘5 dollars in full. 


EK. R. SUMNER.” 


$1,113.76. LEADVILLE, Oct. 10th, 1883. 

Received on assessments from November 30th, 1880, to October 
10th, 1883, in full on one-eighth interest of E. H. Sumner, as p’r 
within contract. 


70 “18008. Agreement. 
From David K. Hill to Edward R. Sumner and Edward H. Sumner. 


STaTE OF CoLorapo, County of Lake: 


Entered for record at 12 o’clock m. Mar. 6th, 1880, and duly re- 
corded in Record Book 28, page 287. 
JOS. H. WELLS. 
k. T. WOLVETER, Deputy.” 
(True copy of agreement.) 


Edward R. Sumner was thereupon sworn to show that the en- 
dorsements on said contract were made by one George A. Jenks, the 
agent of the defendant, at the times and under the circumstances 
therein stated and for moneys expended on the mine chargeable to 
his account under said contract ; that he was present when all of said 
endorsements were made; that Edward H. Sumner, whose interest 
is therein specified was the son of the witness; that the said Jenks 
was and during all of these times had been the agent of the defend- 
ant, and that prior to the making of said contract the witness and 
the defendant had worked the Buckeve mine together; that defend- 
ant after the contract was made did not work the mine over three 
months; that it was shut down in January previous to the making 
of the contract and work did not commence on the mines after the 
contract was drawn until some time in November; that the mine 
was shut down again about the 22nd day of February, 1881, and re- 

mained idle until about December 2nd, 1882, when it wasstarted 
76 up again by defendant — run until some time in December, 

1883; that of the three years it was idle nearly two and run 
about eleven months, since which time it has not been worked. 

That defendant leased the mine about July 29th, 1884; that wit- 
ness assigned the contract to the plaintiff. 

On cross-examination the witness gave evidence tending to show 
that the assignment was made about the date of it—March 12th, 
1883. 

And thereupon defendant’s counsel asked the witness this question: 

“ What was the consideration of that assignment? ” 

To the asking and answering of which question plaintiff, by her 
counsel, then and there objected, because wholly immaterial and 
because counsel for plaintiff need not have proven such assignment, 
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and because defendant is not interested therein, and the court sus- 
tained the said objection; to which ruling of the court defendant, by 
his counsel, then and there excepted. 

The witness then gave evidence tending to show that the endorse- 
ments on the back of the contract were made on the dates mentioned 
and that he was present when they were made, with one exception—- 
this was the April endorsement; that the endorsements included 
everything up to their respective dates that Captain Jenks had on his 
books at the time of the endorsement. 

That Harper and Hopkins, of Chicago, drew the contract, signed 
by Mr. Hill; that $500 of the amount expressed as paid in the eon- 

tract was cash and the balance went on machinery ; that the 
77 difference between the $1,508 and the amount received in cash 

was the amount due on witness’ interest in the mine for work, 
which Hill had already advanced; that the working of the mine 
was shut down about February, 1881, because, as Captain Jenks 
wrote me, the water was too strong for the machinery and the pumps 
were not sufficient to keep the water out. 

That the mine ran on trom the date of the contract until some 
time about the middle of May; that about the 14th of May Jenks 
went to Chicago and shut the mine down at that time, and did not 
run any more until November, 1880, when new pumps were put in, 
after which the work ran on until about February 22nd, 1881, when 
it was shut down, as Captain Jenks wrote me, on account of the ma- 
chinery being inadequate to handle the water. 

I wrote Capt. Jenks to know why the mine shut down, and he 
wrote me that Hill ordered him to shut itdown. Thatisall I know 
about it. 

That work began again December 2nd, 1882, and continued until 
December, i885, when the mine was again shut down, but why the 
witness did not know; that they made calculation on considerable, 
but got very little money from the ore which was struck; does not 
know whether any profit was made upon the mine; could not say 
who paid the taxes since 18585; plaintiff did not pay them, to wit- 
ness’ knowledge; understood that Jenks would pay them with 
money that he took from the mine and monev received from the 
Chrysolite company for the privilege of running a track across the 
property. 

That after the mine was shut down in December, 1883, witness 

wrote to defendant about it to know what he was going to 
78 do, and that defendant replied that he would write to Captain 

Jenks and let him know. He merely mentioned he had 
spent a good deal of money and he didn’t propose to spend any 
more. 

Thereupon the plaintiff offered in evidence the lease set forth in 

said complaint, a copy of wliich is as follows: 


This agreement of lease, made this 29th day of July, in the year 
of our Lord one thousand eight hundred and eighty-five, between 
David K. Hill, of the city of Chicago, county of Cook, and State of 
Illinois, and Robert Esser, of the city of Leadville, county of Lake, 
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and State of Colorado, lessors, and George A. Jenks, of the city of 
Leadville, county of Lake, and State of Colorado, lessee, witnesseth : 

That the said lessors, for and in consideration of the royal- 
ties, covenants, and agreements hereinafter reserved and by 
the said lessee to be paid, kept, and performed, have granted, de- 
inised, and let, and by these presents do grant,demise, and let, unto 
the said lessee all the following-described mine and mining prop- 
erty, situate in California mining district, county of Lake, and State 
of Colorado, to wit: 

All their interest in the “ Buckeye” Lode mining claim situate 
on the north slope of Fryer Hill, in said mining district, county, and 
State, together with the appurtenances : 

To have and to hold unto the said lessee for the term of two vears 
from date hereof, expiring at noon on the 29th day of July, A. D. 
1887, unless sooner forfeited or determined through the violation of 
any covenant hereinafter against the said tenant reserved. 

And in consideration of such demise the said lessee does 
79 covenant and agree with said lessors as follows, to wit: 

To enter upon said mine or premises and work the same 
mine fashion, in manner necessary to good and economical mining, 
so as to tuke out the greatest amount of ore possible, with due regard 
to the development and preservation of the same as a workable 
mine and to the special covenants hereinafter reserved. 

‘To well and sufficiently timber said mine at all points where 
proper in accordance with good mining, and to repair all old timber- 
Ing wherever it may become necessary. 

To keep at all times the drifts, shafts, tunnels, and other workings 
thoroughly drained and clear of loose rock and rubbish, unless pre- 
vented by extraordinary mining casualty. 

To deliver to said lessors as royalty ten per cent. of the net smelter 
returns of all ore extracted from said premises running to and iIn- 
cluding twenty dollars ($20) per ton, and on all ores running over 
twenty dollars ($20) per ton twenty-five per cent. of the net smelter 
returns. 

To deliver to said lessors the said premises, with the appurtenances 
and all improvements, in good order and condition, with all drifts, 
shafts, tunnels, and other passages thoroughly clear of loose rock 
and rubbish and drained, and the mine ready for immediate con- 

tinued work (accidents not arising from negligence alone ex- 
80) cluded), without demand or further notice, on said 29th day 

of July, A. D. 1887, at noon or at any time previcus, upon de- 
mand for forfeiture. 

And, finally, that upon the violation of any covenant or cove- 
nants hereinbefore reserved the term of this lease shall, at the 
option of the lessors, expire, and the same, with said premises, with 
the appurtenances, shall become forfeited to said lessors, and said 
lessors or their agent may thereupon, after demand of possession in 
writing, enter upon sald premises and dispossess ali persons occupy- 
ing the same, with or without process of law, or, at the option of 
said lessors, the said tenant and all persons found in occupation 
may be proceeded against as guilty of unlawful detainer. 
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And the said lessors expressly reserve to themselves the property 
and right of property in all minerals to be extracted from said 
premises during the term of this lease. 

Each and every clause and covenant of this agreement of lease 
shall extend to the heirs, executors, administrators, and lawful 
assigns of «ll parties hereto. 

In witness whereof the said parties have hereunto set their hands 
and seals. 


ROBERT ESSES. [SEAL. 
DAVID K. HILL. SEAL. 
GEORGE A. JENKS.  |SEAL. 


Whereupon the plaintiff rested. 


' 8] And thereupon the defendant, by his counsel, read in evi- 

dence to'the jury'the deposition of David K. Hill, which tended 
to show that he had known Edward R. Sumner since 1880; that he 
entered into a contract, but does not remember the date: that the 
reason for entering into the contract was that Sumner was in debt 
and could not pay the assessments, and, as witness was furnishing 
the money, he thought he might as well purchase an interest at 
most any price, and if it was a success he could pay him, and if it 
was not he would lose. the money anyway. Prior to making the 
contract Edward R. or Edward H. Sumner had advanced ‘on their 
interest and proportion of ,the work something like $1,800. At the 
time the contract was made there was nothing said about continu- 
ously working the mine. That he had known George A. Jenks 
since the fall of 1872. Jenks was in possession and representing 
witness from the time of about the purchase, and was looking after 
it when it was not being worked. That the reason work was dis- 
continued was because he had. expended a large amount of money 
and had found no ore. Some time after ceasing work received a 
letter from Edward R. Sumner, but cannot give the purport of it. 
That he had made no contract with Jenks to take care or look after 
the Buckeye mine, and have paid him nothing. Presumes the taxes 
have been paid and charged to him. Has no recollection of receiv- 
ing notice of the assignment from Edward R. Sumner to plaintiff. 

To his knowledge there was no bodies of ore discovered in 
82 the mine. That atthe time of making the contract of Febru- 

ary 12th, 1880, there was due on the Sumner interest about 
$1,300. 

That his object in making the lease of October, 1885, to Jenks 
and others was to better the interests of all concerned. No one ob- 
jected to his making the lease; presumes that charges were made 
against the Sumner interest during the time the property was being 
worked under the lease. 

That Jenks made regular reports of moneys expended ; since Feb- 
ruary 12th, 1880, has paid for work, development, &c., including 
legal expenses, upon the mine about $20,000 in round numbers ; 
after finding record says he will say that he paid $600 in cash at the 
time of making the contract, and that the record shows that he has 
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paid out $27,212, which is derived from reports furnished by Mr. 
Jenks. 

On cross-examination the witness gave evidence tending to show 
that he never gave any instructions as to work on the mine, but 
authorized Mr. Jenks to use his own judgment; that he sent the 
money with which to pay off the pay-roll by draft; that Jenks pur- 
chased all machinery with consent of witness; thinks that Jenks re- 
ported to him that he had received $62.00 from the sale of ore; that 
he personally paid no bills; that Jenks made reports showing the 
amount of money expended; that he was not aware of Jenks and 
his son living at the mine; does not recollect.of paying Jenks and 
his son anything for watching the mine; that Jenks never rendered 
any account for watching the mine; that he made a lease of his in- 

terest, but not of the whole mine, to Jenks, directing that all 
83 moneys which would naturally belong to Sumner’s interest 

should be credited in full to him; that he has not sold or 
made a contract to sell his interest in the Buckeye mine to Jenks; 
that Mr. Jenks expended the moneys for legal services and has the 
vouchers; that he has never seen the endorsements made on the 
contract by Jenks; that Jenks was authorized to make the endorse- 
ments. 

And thereupon George A. Jenks, a witness for defendant, gave evi- 
dence tending to show that he had lived at Leadville nine years, dur- 
ing which time he had been eygaged in mining, chiefly as agent of 
defendant, who resided in Chicago, Illinois; that he had full charge of 
everything connected with the mining property of defendant, hiring 
men, disbursing money, &c.; that the endorsements upon the con- 
tract testified to by witness Sumner were correct, but that after 
the 10th day of October, 1883, and between that d: ate and the mak- 
ing of the lease of July 29th, 1885, certain other disbursements had 
been made; that the mine continued to run from the 10th day of 
October, 1883, up to the first day of December of that vear; that the 
regular settlement day was the 10th of each month; that on the 
11th of November, 1883, $714.93 was paid for wages, lumber, coal, 

various timbers, underground survey, hardware bill, and general ex- 
penses of that kind by the witness out of the money of the defendant, 
and in December following, for the same purposes, witness paid with 
moneys furnished by the defendant $730.49 ; that the mine was shut 
down in December, 1883, because little or no mineral had been found 

and defendant felt discouraged at the outlay and the strike of 
84 mineral amounted to nothing, so that he was discouraged ; 

that the mine was shut down in 1881 because the water could 
not be handled with the pumps on the property when running to 
their full capacity, which was 200 gallons per minute; that in April, 
1884, $199.83 was paid for a watchman for the property; thaton May 
23d $195.01 was paid for taxes of 1880, 1881, 1882, and 1883, with 
$1.00 additional for exchange, the tax receipts for which were pro- 
duced ; that on June first, 1884, witness paid himself $25 for services 
under a settlement had with the defendant, which was a balance for 
services outside of. as watchman on the property; that on July 31st, 
1884, there was paid for watchman $277.50, including 20 days in 
6—I11l14 - 
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July and the months of April, May, and June, the whole amount 
for that month for other expenses being $285.40, the differences being 
for oil and coal; that in September there was paid for oi], coal, 
and services of watchman from July 20th to the last of September 
$100.00; October 10th, 1884, coal, $10.45, all of said moneys being 
received from the defendant Hill save some money from the Cryso- 
lite lease; that in 1584 there was received $64.51 from the sale of 
ore. The first payment from the Crysolite Company was Septem- 
ber 30th, 1884, 3100.00, which was used in part payment for the total 
expenditure for 1884. In 1885 he = for services attending land 
office concerning patent on property $5.40; taxes for 1554, $56.26 ; 
to witness for watching mine from October 1884, to July 3ist, 1885, 
$608.00: taxes for 1885, $51.50; taxes for 1886, $30.50, the 
85 receipts for said taxes then being produced; that witness 
was lessee of the property. 


Q. Will you state how much money was expended in the develop- 
ment of the property during the continuance of that lease? 


To the asking of which question the plaintiff objects because im- 
material, and the court sustained the objection; to the sustaining 
of which the defendant, by his counsel, then and there excepted. 


(. In the development and working of that lease were you able 
to find any mineral; and, if so, how much? 


To the asking of which question plaintiff, by her counsel, then 
and there objected, and which objection was sustained by the court; 
to which ruling of the court the defendant, by his counsel, then and 
there excepted. 

Witiess then gave evidence tending to show that he was in pos- 
session of the pre emises for defend: ant, and had‘been in possession for 
him since July, 1879; that he was in Chicago in 1884 and had 
an understanding with defendant that he should take care of his 
interests in the mine, and agreed that he would do it as cheaply as 
possible. 

At that time the watchman on the mine was being paid $2.50, and 
he charged thereafter but $2.00 per day for that service, the bills for 
which were rendered tothe defendant; that since July, 1884, he had 
been on the mine himself part of the time and another person part 
of the time. 

That the buildings on the premises are of wood, and that 

86 if they had not been guarded they would have been carried 

away in less than 60 days and stolen; that that had been the 
experience of others in that locality. 

On cross-examination the witness gave evidence tending to show 
that in getting the money to discharge the pay-roll during the earlv 
part of his business he went to the bank and drew on the defendant 
for whatever amount was required to pay the indebtedness, sending 
his statement-afterwards. During the latter part of his business 
with defendant he wrote to him giving the amount for which the 
draft was sent; that he sent the vouchers to the defendant for vari- 
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ous expenses every month the mine was running; always took re- 
ceipts for bills when paid, which receipts are in witness’ possession, 
and never sent them to Hill; that — all statements sent to the defend- 
ant with items defendant was informed that he was being charged 
for a watchman right along; that since in July, 1884, defendant 
directed witness to discharge the watchman and informed and in- 
structed him to take care of the property himself and protect it, 
which the witness did; that one building on the property is 25 by 
75 feet, built in the fall of 1882, in which an engine and boiler, gal- 
lows frame, and all machinery required outside of pumping ma- 
chinery ; that after the building was built witness had a room par- 
titioned off for living purposes, in which, since that time, he and his 
son have lived only for the purpose of guarding the property, hav- 
ing a better place in Leadville; that witness’ son had been with bim 

since 1880, except one year, and both remained on the 
87 premises. In his understanding they were charging $2.00 

per day for guarding it; that for the past year or two his 
business had been to attend to his mining interests; that he was not 
foreman of the Duncan except in 1883 for seven or eight months; 
that the first charge for watching is $199.83, being for that purpose 
and coal and hardware also; that the next item is $277.50; the next 
$608 ; that they paid $2.50 per day for that service for another prop- 
erty owned by defendant at the same time; that he cannot see how 
the defendant says the mine was never watched unless he has for- 
gotten it; that when the mine is running that it is not necessary to 
have a watchman except it would be necessary to watch it at night 
to prevent tools being stolen ; that no charge was made for watch- 
ing it any time while it was running, the money for watching being 
charged up while the mine was idle, and that coal and oil is for 
warmth and light for the room; that the amount first testified to 
for running the mine in November and December, 1883, being 
$1,445.45, accrued during those months for working the mine, since 
which time it has not been run. 

Defendant, by his counsel, thereupon calls the attention to the 
allegation of defendant’s answer setting up tae product under the 
lease of $157.05, which had been tendered and deposited with the 
register of the court, whose receipt therefor is filed in evidence, dated 
January 25th, 1887; that since that time and on the 15th day of 
February defendant has tendered $80.08, which the plaintiff declined 
to receive, making in all $237.13. 

Which was all the evidence offered in said cause, and thereupon 

the court charged the jury as follows: 
88 This contract, gentlemen, was a purchase by the defendant 

from the plaintiff of one-eighth interest in the Buckeye lode 
for the sum of $10,000. The contract provides that certain expenses 
which had been incurred in respect to the interest of another per- 
son named Sumner, the son, I believe, of the grantor in this con- 
tract, and expenses which should be incurred in working the mine 
in behalf of that interest, should be paid out of the ten thousand dol- 
lars, and certain taxes, and, perhaps, other matters. 

The contract appears tu have been very carefully drawn to pro- 
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vide for the satisfaction of all demands against the interest of Ed- 
ward H. Sumner out of this ten thousand dollars; and then it was 
provided that after deducting all the aforesaid sums of money above 
mentioned “I hereby agree to pay to said Edward R. Sumner or his 
order the residue of the said $10,000 out of the first production of 
my interest in said mine as soon as the same shall be realized there- 
from.” 

Now, with respect to that matter, if that were all there was in the 
agreement the defendent would only be -bound to some reasonable 
effort to find this sum of money in the mine, and it would be a 
question whether he had prosecuted work sufficiently to show 
whether the money could be taken from the mine or not. But 
there is another provision in the contract which must be regarded 
as showing that it was the intention of the parties that the work 

should be prosecuted until the sum of ten thousand dollars 
89 should be exhausted in behalf of the interest of Edward H. 

Sumner, or the ore should be found which would be sufficient 
to pay the amount which might then be due of the $10,000 after de- 
ducting the part which was to be applied to the interest of Edward 
H. Sumner. 

The last clause of the agreement is: “In no case am I to pay out more 
than ten thousand doilars on belialf of said Edward R. Sumner on 
the one-eighth interest of said Edward H. Sumner, including the 
$1,308.43 mentioned above.” As to the work necessary to be done 
to satisfy the terms of the contract with a view to take out this 
money, this $10,000, or so much thereof as should not be applicable 
to the interest of Edward H. Sumner, the contract must be regarded 
as requiring the defendant to proceed with reasonable diligence in 
the prosecution of the work until he should have taken out this 
money or should have expended for the interest of Edward H.Sum- 
ner the $10,000. Of course, whenever the expenses arising from the 
work, together with what had already been incurred and the 
taxes and other things mentioned in the agreement should amount 
to ten thousand dollars, the agreement would be satisfied. 

Now, it is alleged by the plaintiff that, in the first place, there was 
a breach of contract in that the defendant did not do this, that he 
discontinued work after some time—lI believe in 1883—and did not 
thereafter resume it. I assume the parties intended that the work 
should be prosecuted with some reference to the rg oar of the 
property and the circumstances under which it was to be done. 

It could not be intended that they should keep right along 

90 and never suspend work for any reason whatever, as, to 

illustrate, one of the witnesses testified that at one time they 

were unable to manage the water there, and the suspension of work 

was for the purpose of procuring other machinery and such as 

would be adequate. If that were practicable it must have been 

within the contemplation of the parties; and so, in work of this 

kind involving a great outlay, there might be other reasonable 
grounds for suspending work for a time. 

Whether the work was carried on with such diligence as the con- 
tract requires—that is to say, with reasonable diligence, having re- 
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gard to the situation of the property and the difficulty of managing 
it and carrying on the work there—is for your consideration. If 
you should be of the opinion, from all that has been stated before 
you, that the work was reasonably conducted, then the breach 
alleged in that behalf would not be made out; but if you be of the 
opinion that it was not prosecuted with reasonable diligence, such 
as. the parties must have contemplated at the time this agreement 
was made, then, of course, it would be made out. 

And in that connection it is rather important to consider the 
matter with reference to the question which has arisen here in re- 
spect to the expense of guarding the property. There is something 
over a thousand dollars brought in here by the defendant. I do not 
remember the exact sum, but I believe it was $1,117—something 
like that—for guarding the property. 

Mr. THomas: Somewhere in that neighborhood. 
9] The Courr: That is a matter for which the defendant 
could charge only during the reasonable suspension of work. 
If he was not prosecuting work with that diligence which the con- 
tract exacted and required he could not charge for guarding the 
property during the time for which he failed in that respect. 

You understand, of course, that while the work is being actively 
prosecuted in a mine that the possession that is maintained, the 
custody of the property in carrying on work, is probably sufficient 
to protect it from marauders, and so the defendant here is only at 
liberty to charge in respect to the interest of Edward H. Sumner for 
such guarding as was done during the times when work was reason- 
ably suspended, in your judgment, upon the property. 

(Now, with reference to the question whether there was a breach 
of the contract, there is another breach alleged. 

Some time in 1885, I think, the defendant made a lease of this 
property to Mr. Jenks, a witness who has testified before you. A 
question has arisen as to whether that lease was in contravention 
of the terms of the agréement in a sense that would bring this sum 
of money due upon making it, and the defendant contends that it 
was not; but I feel compelled to decide against him upon that. 
The provision of the contract is, “And if at any time I shall dis- 
pose of or sell the one-eighth part of said mining property, then and 
in that case the said residue of said $10,000,” meaning the re- 
mainder over and above the amount which should be charged 
against the interest of Edward H. Sumner, “shall become immedi- 
ately due and payable to said Edward R. Sumner or his order.” I 

think that making this lease was a disposition of the prop- 
92 erty within the meaning of that clause, and whatever your 

conclusion may be in respect to the point as to whether work 
was prosecuted with reasonable diligence upon the property, I should 
sav that the making of tliis lease was such a disposition of the prop- 
erty as would make the defendant liable for whatever then remained 
unpaid of the sum of ten thousand dollars. 

Perhaps it is not very important to consider the other question as 
to whether work was prosecuted with reasonable diligence in view 
of this one as to the making of the lease, except with reference to 
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the matter of the charge for guarding the property.) That seems to 
be a question the decision of which you cannot very wellavoid. Now, 
as to the charges that are made against the interest of Edward H. 
Sumner, there are quite a number of credits upon this contract. I 
believe this is a copy that is here, and I suppose the endorsements 
are a copy also, but I do not think there is any question as to their 
correctness. 

Mr. Rockwe.Li: No. 

The Court: Whether they embrace all the defendant claims is 
more of a question. believe they do not, and SO you are to allow 
whatever the evidence shows to you is properly chargeable us against 
the interest of Edward H. Sumner, being one-eighth of the whole. 
This is a general statement which covers the whole matter, except- 
ing as to $64.51, which was obtained in 1554 from the sale of some 
ore. That sum is one which became due to Edward H: Sumner, as 
[ understand it, and is not embraced in this controversy at all. 

If | understand the matter correctly that is a demand by Edward 
H. Sumner against this defendant and does not come within the 


scope of this contract at all. So I advise you to leave that out of 


your caleulation ; and as to the sum of $237.13, the defendant has 
prese nted an instruction that he is entitled toan allowance of $237.13 
as against the plaintiff in additron to the amounts testified by the 
witness Jenks. 

I suppose that is a correct proposition. If he has paid any 
93 money in here he is entitled to credit for that amount. 

As to the question of interest which was discussed some- 
what by counsel, | shall advise you that if you put the verdict upon 
the ground of making the lease the plaintiff can have interest only 
from the date of the lease, which I believe was July 29th, 1885, but 
that is a matter for your consideration in the general estimate of 
damages. 

Mr. Rockwetw: If they conclude that the breach of the contract 
occurred by shutting down the mine in 1883 or the first of January, 
1884, are we not entitled to interest from that time? 

The Court: No, sir; in that case you would be entitled to inter- 
est only from the expiration of the reasonable time in which you 
ought to have resumed work ; that would be for the consideration of 
the jury. : 

Mr. Rockweti: When there is no question I ask your honor to 
instruct the jury that shutting down the mine was unreasonable and 

a breach of the contract. ; 
’ The Court: I cannot do that; I am. going to leave it to the jury 
as to whether the suspension of work was reasonable or not. 


To so much of said instructions as begin with the words “ Now, 
with reference to the question whether there is a breach,” &c., and 
ending with the words “charge for guarding the property,” as in- 
cluded in parentheses, the defendant, by his counsel, then and there 
excepted. 

And thereupon the defendant, by his counsel, asked the court to 
instruct the jury as follows: 
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1. You are further instructed that the plaintiff is not entitled to 
any credit for one-eighth of the $64.51 realized on ore in 1884, nor 
to one-eighth of the $100 received as rent from the Crysolite Com- 
pany in 1884, for that is money belonging to Edward R. Sumner 
and not the plaintiff, and no setoff for money due to the said Edward 
R. Sumner can be made applicabie to the plaintiff. 

2. The defendant is entitled to an allowance of $237.13 as against 
the plaintiff in addition to the amounts testified to by the witness 
Jenks. If you believe from the evidence that such amount as real- 

ized from the Buckeye mine was tendered to the plaintiff and 
4 that such tender has been kept good by deposit in court as 
required by law 

3. If the jury believe from the evidence that the only dis- 
posal which has been made of the Buckeye claim or any interest 
therein by the defendant is the lease to George A. Jenks, bearing 
date the 20th day of July, 1885, and extending for two years there- 
after, then you are instructed that the defendant has not disposed of 
or sold an interest therein within the meaning of said contract, and 
as to any claim of plaintiff based upon that clause thereof relating 
to such disposal and sale you will find for the defendant. | 


To the refusal of the court as to said instruction No. 3 the defend- 
ant by his counsel then and there excepted. 
And thereupon the jury returned a verdict for. 7,390.18 dollars 
in favor of the plaintiff. 
And thereupon the defendant filed his motion for a new trial in 
words and figures following: 


UNITED STATES OF AMERICA, | | . 
District of Colorado, } ‘sell 


In the Circuit Court of the Eighth Judicial Circuit of the United 
States in and for said District. 


Mary J. Sumner, Plaintiff, 
ng. - No. 2002. 
Davip K. Hit, Defendant. j 


Comes now the defendant by Paterson & Thomas, his attorneys, 
und moves the court to set aside the verdict of the jury against 
95 him in said cause and to grant him a new trial of the issues 
therein, and for ground of said motion defendant says: 
1. The verdict is contrary to the evidence. 
2. The verdict is contrary to the law. 
3. The court erred in excluding evidence offered by the defendant 
and objected to by the plaintiff. 
4. The court erred in admitting improper evidence for the plain- 
tiff over the objection of the defendant. 
5. The court erred in the instructions given by it to the jury. 
6. The court erred in refusing to give the jury the instructions 
asked for by the defendant. 
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7. The court erred in other matters and things apparent on the 
face of the record. 
By PATTERSON & THOMAS, 
A tlorneys for De fendant. 


Whereupon plaintiff, by counsel, files a remittitur remitting from 
the verdict returned the sum of $300.18, and judgment was there- 
upon given for plaintiff. | 

Thereupon the court overruled the said motion and rendered judg- 
ment on the verdict; to which action of the court in overruling the 
said motion and rendering said verdict defendant, by lis counsel, 
then and there duly excepted. 

And forasmuch as the matters and things hereinabove set forth do 
not fully appear of record, the defendant tenders this his bill of ex- 
ceptions and prays that the same may be made a part thereof, and 
asks that the same be signed and sealed by the judge of this court 
for that purpose, which is thereupon done this 20th day of March, 
A. D. 1888. 

MOSES HALLETT, Judge. [seat] 


96 M’ch 19, ’88.—Substantially correct. 


L. C. ROCKWELL. 


Endorsed: 2002. Circuit court U.S. Mary J. Sumner ws. David 
K. Hill. Bill of exceptions. Filed Mar. 20, 1888. William A. 
Willard, clerk. Patterson & Thomas, att’ys for def’t. 


And afterwards and on, to wit, the 3lst day of March, A. D. 1888, 
the same being one of the regular juridical days of the November 
term, A. D. 1887, of said court—present, the Honorable Moses Hal- 
lett, district judge—the following further proceeding was had and 
entered of record in said court and in said cause, to wit: 


Order: Time to File Supersedeas Bond Extended. 


Mary J. SUMNER ) 
. 2002. 


Us. 
Davin K. Hitt. } 
Money demand. Attachment. 


At this day comes the said defendant, by C. H. Hartzell, Esq., his 
attorney, and, on his motion, it is ordered by the court that he have 


. 


until April 8th next to file herein his supersedeas bond. 


And afterwards and on, to wit, the 2nd day of April, A. D. 1888, 
came again the said defendant, by his attorneys aforesaid, and filed 
in said court and in said cause his bond, and sued out of said 

97 court a writ of error and a citation to the Supreme Court of 
the United States; and the said bond is in words and figures 

as follows, to wit: 


Se i: agin eagles 
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Bond on Writ of Error. 
Unitrep States OF AMERICA, District of Colorado: 


Know all men by these presents that I, David K. Hill, as prinei- 
pal, and Charles 8S. Thomas and Charles L. Willoughby, as sureties, 
are held and firmly bound unto Mary J. Sumner in the full and 
just sum of ten thousand dollars, to be paid to the said Mary J. 
Sumner; to which payment, well and truly to be made, we bind our- 
selves, our heirs, executors, and administrators, jointly and severally, 
firmly by these presents. 

Sealed with our seals and dated this 20th day of March, in the 
year of our Lord one thousand eight hundred and eighty-eight. 

Whereas lately at the November term, A. D. 1888, of the circuit 
court of the United States for the district of Colorado, in a suit pend- 
ing in said court between Mary J. Sumner and David K. Hill, de- 
feudant, judgment was rendered against the said David K. Hill for 
the sum of seven thousand ninety and +%5 dollars and costs, — having 
obtained a writ of error to reverse the judgment of said court and 
a citation directed to the said Mary J. Sumner, citing and admon- 
ishing her to be and appear at a Supreme Court of the United States 
to be held at Washington on the second Menday of October next: 

Now, the condition of the above obligation is such that if the said 
David K. Hill shall prosecute said writ of error to effect and answer 
all damages and costs if he fails to make good his plea, then the 
above obligation to be void; else to remain in full force and 


virtue. 
98 (Signed) DAVID K. HILL. SEAL. 
a CHARLES L. WILLOUGHBY. [sgat. 
. CHARLES 8. THOMAS. | SEAL. 

Approved : 


(Signed) MOSES HALLETT, Judge. 


STATE OF COLORADO, } 
. ‘ 88 
County of Arapahoe, | 


Personally appeared C. S. Thomas, who, being first duly sworn 
according to law, deposes and says that ae is one of the above-named 
sureties and is worth in property not exempt by law from execution 


or attachment the sum of ten thousand dollars. 
C. S. THOMAS. 


Subscribed and sworn to before me this 2nd day of April, A. D. 


1888. ? 
[NOTARIAL SEAL. | H. J. BAILEY, 


Notary Public. 
(Commission out M’ch 8, ’89.) 
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Justification. 


Tue Unirep STaTes OF AMERICA, } 


+ 


Northern Dist. of Iil., j 


Charles L. Willoughby, one of the sureties on the within bond, 
being first duly sworn, deposes and saith that he is worth in real 
estate the sum below set opposite his name—that is to say, as to 
real estate, one hundred thousand dollars; as to personal property, 

twenty-five thousand dollars—over and above all his just 


99 debts and liabilities and in property subject to levy and sale 
upon execution. 
(Signed) CHARLES L. WILLOUGHBY. 


Subscribed and sworn to before me, at Denver, this 24th day of 
March, A. D. 1888. 
[SEAL. | (Signed ) SIMEON W. KING, 
U. S. Commissioner in and for the Northern District of 
Illinois, Residing at Chicago, in the State of Illinois. 


Endorsed: Gen. No. 2002. Cireuit court of the United States, 
district of Colorado. Mary J. Sumner vs. David K. Hill. Super- 
sedeas bond on writ of error. $10,000.00. Filed this 2nd day of 
April, A. D. 1888. William A. Willard, clerk, by F. W. Tupper, 
deputy clerk. 


And the said writ of error, with the return of the clerk thereon, is 
hereto attached, to wit: 


Writ of Error. 


100 Writ of error to circuit court U. S., district of Colorado. 


THe Unitep STATES OF AMERICA. 
| Vignette. ] 


Unitep STATES OF AMERICA, = 
District of Colorado, ae 
The President of the United States to the judges of the circuit court 
of the United States for the district of Colorado, Greeting: 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea whic’ is in the said circuit court, between 
Mary J.Sumner and David K. Hill, a manifest error hath hap- 
pened, to the great damage of the said David K. Hill, as by his 
complaint appears, we, being willing that error, if any hath been, 
should be duly corrected and full and speedy justice done to the 
parties aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinctly and openly, 
you send the record and proceedings aforesaid, with all things con- 
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cerning the same, to the Supreme Court of the United States, at 
Washington, D. C., together with this writ, so that you have thesame 
at Washington on the 2d Monday of October next,in the said Supreme 
Court to be then and there held, that, the record and proceedings 
aforesaid being inspected, the said Supreme Court may cause further 
to be done therein to correct that error what of right and aceording 
to the law and custom of the United States should be done. 

Witness the Hon. Samuel F. Miller, chief justice of the Su. 
preme Court of the United States, this 2d day of April, in the 
year of our Lord one thousand eight hundred and eighty-eight, and 
of the Independence of the United States the 115th year. 

[Seal United States Circuit Court, District of Colorado. ] 
WILLIAM A. WILLARD, Clerk, 
By F. W. TUPPER, Deputy Clerk. 
Allowed by— 
MOSES HALLETT, Judge. 


100a [ Endorsed :] Gen. No. 2002. Circuit court of the United 

States. David K. Hill, plaintiff in error, vs. Mary J. Sumner. 
Writ of error to circuit court U.S., district of Colorado. Filed in 
circuit court of the U.S. this 2d day of April, A. D. 1888. William A. 
Willard, clerk, by F. W. Tupper, deputy clerk. Patterson & Thomas, 
attorneys for plaintiff in error. 


Return. 


Unitep STATES OF AMERICA, |... 
District of Colorado, { a 
In obedience to the command of the within writ I herewith trans- 
mit to the honorable Supreme Court of the United States, at Wash- 
ington, D. C., a duly certified transcript of the record and proceed- 
ings in the within-entitled case, together with all things concerning 
the same. 
Witness my hand and the seal of said circuit court, at Denver, in 
said district, this 8th day of August, A. D. 1888. 
[Seal United States Circuit Court, District of Colorado. ] 
WILLIAM A. WILLARD, Clerk, 
sy F. W. TUPPER, Deputy Clerk. 


The defendant having served this writ of error by lodging a copy 
thereof for the adverse party in the clerk’s office within sixty days, 
Sundays exclusive, after the rendition of the judgment herein, and 
having given the security required by law on the issuing of the ci- 
tation, this writ is therefore a supersedeas. 

[Seal United States Circuit Court, District of Colorado. ] 
Teste: WILLIAM A. WILLARD, Clerk, 
sy F. W. TUPPER, Deputy Clerk. 


Rec’d a copy of within this Ap’! 2d, ’88. 
L. C. ROCKWELL, 
Att'y for Mary J. Sumner. 
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10] And the said citation is next hereto attached, to wit: 


Citation. 
102 Citation, U. S. — Court. 
| Vignette. | 
Tue Unirep Srates or America, District of Colorado: 


The United States of America to Mary J. Sumner, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington, D. C., 
on the second Monday of October next, pursuant to a writ of error 
filed in the clerk’s office of the circuit court of the United States for 
the district of Colorado, wherein David K. Hill is plaintiffin error 
and you are defendant in error, to show cause, if any there be, why the 
judgment rendered against the said plaintiff in error, as in said writ 
of error mentioned, should not be corrected and why speedy justice 
should not be done to the parties in that behalf. 

Witness the Honorable Moses Hallett, judge of the circuit court of 
the United States for the district of Colorado, this 2d day of April, in 
the year of our Lord one thousand eight hundred and eighty-eight. 

MOSES HALLETT, Judge. 


103 Proof of Service. 


Tue Unirep States oF AMERICA, | = 
° ° ed ’ > 
District of Colorado, 


On this 2d day of April, A. D. 1888, I received a copy of the 
within citation. 
L. C. ROCKWELL, 
Att'y for Mary J. Sumner. 


| Fndorsed :] Gen. No. 2002. Circuit court of the United States, 
district of Colorado. David K. Hill, plaintiff in error, vs. Mary J. 
Sumner, defendant in error. Citation. Filed in circuit court of the 
U.S. this 2d day of April, A. D. 1888. William A. Willard, clerk, 
by F. W. Tupper, deputy clerk. Patterson & Thomas, attorneys for 
plaintiff in error. | 


104 | Vignette. ] 


UNITED STATES OF AMERICA, | 
District of Colorado, 


I, William A. Willard, clerk of the circuit court of the United 
States for the district of Colorado, sitting at Denver, do hereby cer- 
tify the above and foregoing to bea true, perfect, and complete tran- 
script and copy of the record and proceedings heretofore filed or had 
and entered of record insaid courtand in a certain cause lately in said 
court pending, wherein Mary J. Sumner was plaintiff and David K 


ae 
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Hill was defendant, as fully and completely as the same still remain 
on file or of record in my office. 

In testimony to the above I do hereunto sign my name and affix 
the seal of said court, at Denver, in said district, this eighth day of 
August, A. D. 1888. 


[Seal United States Circuit Court, District of Colorado. ] 


WILLIAM A. WILLARD, Clerk, 
By F. W. TUPPER, Deputy Clerk. 


105 In the Supreme Court of the United States. 


Davip Kk. Hit, Plaintiff in Error, 
is 


Mary J. Sumner, Defendant in Error. 


Error to the circuit court of the United States in and for the district 
of Colorado. 


Comes now the plaintiff in error and says that in the transcript of 
the record of said cause there is manifest error, in this, to wit: 

(1.) The cireuit court erred in overruling the demurrer of the de- 
fendant to the complaint of the plaintiff. 

(2.) The circuit court erred in sustaining the objection to the ques- 
tion asked plaintiff on cross-examination, at folio 151-’2, “ What was 
the consideration of that assignment.” 

(3.) The court below erred in refusing to permit the plaintiff in 
error to show the amount of money expended in the development 
of the Buckeye property during the continuation of the lease. See 
folio 175. 

(4.) The court below erred in refusing to permit the plaintiff in 
error to show that no mineral was found during the working of 
such lease. Fol. 175. 

(5.) The court below erred in instructing the jury as follows (folios 
183-188): 

The contract appears to have been very carefully drawn to pro- 
vide for the satisfaction of all demands against the interest of Edward 
H. Sumner out of this ten thousand dollars, and then it was provided 
that after deducting all the aforesaid sums of money above men- 
tioned, “I hereby agree to pay to said Edward R. Sumner or his 
order the residue of the said $10,000 out of the first production of 
my interest in said mine as soon as the same shall be realized there- 
from.” 

Now with respect to that matter, if that were all there was in the 
agreement, the defendant would only be bound to some reasonable 
effort to find this sum of money in the mine, and it would be a ques- 
tion whether he had prosecuted work sufficiently to show whether 
the money could be taken from the mineor not. But there is another 
provision in the contract which must be regarded as showing that 
it was the intention of the parties that the work should be prose- 
cuted until the sum of $10,000 should be exhausted in behalf 
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found which would be sufficient to pay the amount which 
might then be due of the $10,000 after deducting the part which was 
to be applied to the interest of Edward H. Sumner. 

The last clause of the agreement is “in no case am I to pay out 
more than $10,000 on behalf of said Edward R. Sumner on the one- 
eighth interest of said Edward H. Sumner, including the $1,308.43 
mentioned above.” As to the work necessary to be done to satisfy 
the terms of the contract with a view to take out this money this 
$10,000, or so much thereof as should not be applicable to the in- 
terest of Edward H. Sumner, the contract must be regarded as re- 
quiring the defendant to proceed with reasonabie diligence in the 
prosecution of the work until he should have taken out this money 
or should have expended for the interest of Edward H. Sumner the 
$10,000. Of course, whenever the expenses arising from the work, 
together with what had already been incurred and the taxes and 
other things mentioned in the agreement should amount to ten 
thousand dollars, the agreement would be satisfied. 

Now it is alleged by the plaintiff that in the first place there was 
a breach of contract in that the defendant did not do this; that he 
discontinued work after some time, I believe in 1883, and did not 
thereafter resume it. I assume the parties intended that the work 
should be prosecuted with some reference to the situation of the 
property and the circumstances under which it was to be done. 

It could not be intended that they should keep right along and 
never suspend work for any reason whatever, as, to illustrate, one of 
the witnesses testified that at one time they were unable to manage 
the water there, and the suspension of work was for the purpose of 
procuring other machinery and such as would be adequate. If that 
were practicable it must have been within the contemplation of the 
parties; and so, in work of this kind, involving a great outlay, there 
might be other reasonable grounds for suspending work for a time. 

(6.) The court below erred in instructing the jury as follows (fol. 
189): 

Whether the work was carried on with such diligence as the con- 
tract requires—that is to say, with reasonable diligence, having re- 
gard to the situation of the property and the difficulty of managing 
it and carrying on the work there—is for your consideration. If 
you should be of the opinion, from all that has been stated before 
you, that the work was reasonably conducted, then the breach al- 
leged in that behalf would not be made out; but if you be of the 
opinion that it was not prosecuted with reasonable diligence, such 
as the parties must have contemplated at the time this agreement 
was made, then, of course, it would be made out. 

(7.) The court below erred in instructing the jury as follows (foi. 
192-'4): 

Now, with reference to the question whether there was a brgach 
of the contract, there is another breach alleged. , 

Some time in 1885, I think, the defendant made a lease of this 
property to Mr. Jenks, a witness who las testified before you. A 
question has arisen as to whether that lease was in contravention of 
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the terms of the agreement in a sense that would bring this sum of 
money due upon making it; and the defendant contends that it was 
not; but I feel compelled to decide against him upon that. The 
provision of the contract is “and if at any time I shall dispose of or 
sell the one-eighth part of said mining property, then and in that 
case the said residue of said $10,000,” meaning the remainder over 
and above the amount which should be charged against the interest 

of Edward H. Sumner, shall become immediately due and 
107  ~payable to said Edward R. Sumner or his order.” I think 

that making this lease was a disposition of the property 
within the meaning of that clause, and whatever your conclusion 
may be in respect to the point as to whether work was prosecuted 
with reasonable diligence upon the property, I should say that the 
making of this lease was such a disposition of the property as would 
make the defendant liable for whatever then reinained unpaid of 
the sum of ten thousand dollars. 

(8.) The court below erred in refusing to give the jury instruction 
numbered one asked for by the plaintiff in error. 

(9.) The court below erred in refusing to give the jury instruction 
numbered two asked for by the plaintiff in error. 

(10.) The court below erred in refusing to give the jury instruction 
numbered three asked for by the plaintiff in error. 

(11.) The court below erred in refusing to grant the motion of the 
plaintiff in error for a new trial and in rendering judgment upon 
the verdict, 

Plaintiff in error therefore prays that the said judgment be wholly 
reversed, remanded, and for naught held. 

CHARLES 8. THOMAS, 
THOMAS M. PATTERSON, 
Attorneys for Plaintiff in Error. 


108 [Endorsed:] Supreme Court of the United States. David 
K. Hill, pl’ff in error, vs. Mary J. Sumner, def’t in error. 
Assignment of error. 
Endorsed on cover: Colorado C.C. U.S. No. 1114. David K. 
Hill, plaintiff in error, vs. Mary J. Sumner. Filed September 20, 
1888. 
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DAVID K. HILL, 
Plaintiff in Error, 
vs. 
MARY J. SUMNER, 
Defendant in Error. 


Error to the Circuit 

| Court of the United 
States, for the D1s- 
trict of Colorado. 


BRIEF AND ARGUMENT OF THE PLAINTIFF IN ERROR. 


STATEMENT OF CASE, 


In the winter of 1879-80, David K. Hill was the owner 
of a controlling interest in the Buckeye Mining claim at 
Leadville, Colorado. Edward R. Sumner and his son 


Edward H. Sumner each owned an undivided one-eighth of 


the same claim, which prior to the sixth day of March, 188o, 
had been developed in common by the parties named to- 
gether with the other owners; but the plaintiff in error had 

iced the money, Cxp nai d im 6S hy cle Vi lopm nt for 
his own and the Sumner interests, and they were indeted to 
him in consequence 1n the sum of $808.42 On the sixth 
day of March, 1880, Edward R. Sumner sold his one-eighth 
interest in the claim to the plaintiff in error, who agreed to 
pay $10,000 therefor, $500 of which was paid in cash, and 
the credit of SSo8 43 already du W is credit d on the 
amount. An agreement was then entered into between Id- 
ward R. Sumner and the plaintiff in error, which appears 
in full on page 19 of the printed tfanscript, and which 
agreement forms the basis of this action. 

The plaintiff in error, for the evident purpose of pro- 
viding against the accumulation of further demands against 
the interest of Edward H. Sumner and Edward R. Sumner, 
and for the evident purpose in the event of the further de- 
velopment of the claim on the part of I. R. Sumner of pro- 
viding for its development in such a way as that no assess- 
ments in cash on the interest of Edward H. Sumner should 
be made or collected, covenanted with Edward R. Sumner 
that the said plaintiff in error should pay all expenses on 
behalf of Edward R. Sumner on the interest of Edward H. 
Sumner which had accrued or might thereafter accrue for 
the sinking of a shaft on the mine, for machinery purchased 
in sinking the shaft, and for operating the same until pay 
mineral should have been reached; also one-eighth of all 
expense of litigation concerning the title to and possession 
of the mine, or for trespass which might be committed upon 
that property from and after the first day of February, 1880; 
also to pay on behalf of Edward R. Sumner a one-eighth 
of all other expenses, taxes, or expenses of any name or 
nature which might justly accrue against it, and which 
moneys so advanced were to be applied by indorsement 
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upon the contract by Edward R. Sumner or his assigns, in 
payment of the aforesaid sum of $10,000. 

It is quite apparent trom the covenants above referred to, 
that the interest of Edward H. Sumner in the Buckeye 
Mine was regarded as identical with that of Edward R. 
Sumner, and that in making the contract the latter regarded 
the interest remaining in his son’s name as practically his 
own property, or if not his own, then he was to be so far 
interested in it as to assume the burden of whatever liabil- 
ity might accrue against that interest by reason of the fur- 
the: developm nt of the property. 

By the fifth clause of the contract, the plaintiff in error 
agreed, after deducting all the aforesaid sums of money, to 
pay to Edward R. Sumner or his order the residue of said 
$10,000 out of the first production of the interest of the 
plaintiff in error in the mine, as soon as the same should be 
realized therefrom, and if at any time he should dispose of 
or sell a one-eighth part of said property, then, and in that 
case, the residue of said $10,000 should become tmmedti- 
ately due and payable to Edward R. Sumner or his order, 
it being distinctly understood that in no case was he to pay 
more than that amount on behalf of Edward R. Sumner on 
the eighth interest of Edward H. Sumner, including the 
amount paid and credited at the time of making the con- 
tract. 

After the execution of the contract, Hill and the other 
owners renewed work onthe mine about the twelfth day 
of February, 1880, and continued the same until about the 


sixteenth of January following, when the breaking of the 


g, 
pumps and the consequent flooding of the workings made 
a stoppage necessary. Work was resumed in October, 
1882, and continued until about the first of December, 1883, 
when it was discontinued on account of the fruitless results 
up to that time obtained. During this period of develop- 


ment, the plaintiff in error advanced all moneys needed for 


his own and the Sumner interests, and also looked after 
and paid the expenses connected with the litigation which 
became necessary for the protection of the title, and the 
sums due were credited upon the back of the contract up 
to the tenth day of October, 1883. After that time and 
down to the first of December, 1553, the additional sum of 
$1,445.45 was expended by the plaintiff in error, who also, 
on the twenty-third of May, 1884, paid the taxes for the 
four preceding years. The property was guarded during 
the time when not in active operation, which necessitated 
an outlay evidently included in the fourth subdivision of the 
contract. 

On the twenty-ninth day of July, 1885, the plaintiff in 
error and Robert Esser, two of the owners of the claim, 
made a lease of their interest in the mine to George A 
Jenks for the period of two years immediately thereafter, 
which lease provided that the premises should be worked 
and developed at the expense of the lessee, who should pay 
ten per cent. of the net smelter returns on all ores of the 
maximum value of $20 per ton, and twenty-five per cent upon 
all ores over that value. Upon the execution of the lease, 
the lessee began work upon the mine, and afterwards and 
on the twentieth day of April, 1886, Mary J.. Sumner, as 
assignee of Edward R. Sumner, began this action in the 
District Court of the County of Arapahoe and State of 
Colorado, alleging that by the terms of the contract Hill 
had agreed to pay Sumner $10,000 for his property within 
a reasonable time, which had expired; and also, that by 
reason of the making of the lease he had disposed of an 
eighth interest in said property, within the meaning of the 
contract, in consequence of which the remainder of th« 
amount specified in the contract was due and payable. 

The case was removed to the Circuit Court for the 
District of Colorado by the defendant, who answered, ad- 


mitting the execution of the contract and the making of 
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the lease, alleged the development of the pro erty, together 
> ¢ > 
with the reasons for discontinuing, as well as the reasons 
for making the lease referred to. A demurrer was inter- 
posed to the complaint, which was overruled by the Court, 
its determination being, in effect, that the making of the 
lease was a disposition of the property within the meaning 
| gy 


of the contract between the parties. 


The case came on for trial on the sixteenth day of 


January, 18838, and resulted in a verdict for the defendant 
in error for $7,390.18, $300.18 of which was remitted be- 
fore judgment was rendered, and judgment then given for 
$7 ,OQO. 

The instructions given by the Court to the jury con- 
stitute the chief errors which have been assigned for con- 
sideration here, although we think one at least was made 
in the rejection of the testimony offered by the plaintiff in 
error. The Court, in effect, told the jury that in the mak- 
ing of this contract, the parties intended that work should 
be prosecuted by the plaintiff in error with reasonable dili- 
gence; that is to say, that it was the intention of the parties 
that work should be prosecuted until the sum of $10,000 
should be exhausted in behalf of the interest of Edward H. 
Sumner on the ore to be found, which would be sufficient 
to pay the amount which might then be due, after deduct 
ing the part which was to be applied to the interest of Ed- 
ward H. Sumner. The jury was also told that it was its 
province to determine whether the work had been con- 
ducted with reasonable diligence, and that if it had not been 
with such reasonable diligence as the parties must have 
contemplated at the time the agreement was made, thr 
plaintiff's case would be made out. 

The jury was also told that the making of the lease 
was in contravention of the terms of the agreement in such 
sense as would bring the money due upon making it, in 


consequence of which it became unimportant for it to con- 
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sider the question of reasonable diligens e, except with ref- 
erence to the matter of the charge for guarding the prop- 
perty. k.xceptions were duly taken to the charge so given 
and afterwards emphasized in the motion for a new trial, 
which was overruled 

The plaintiff in error by his counsel requested the 
Court to charge the jury that if it believed from the ev- 
dence that the only disposal made of the Buckeye claim, 
or any interest therein, by the defendant, was the lease be- 


fore referred to, then the defendant has not disposed of or 


sold any interest therein within the meaning of the con-_ 


tract, and that as to any claim of plaintiff based upon that 
clause, the finding should be for the defendant. The re- 
quest was refused, and refusal excepted to. 

ASSIGNMENT OF ERRORS. 

They are eleven in number, but the consideration of the 
first, tenth and eleventh is involved in the fifth, sixth and 
seventh. The third and fourth are the only ‘others which 
demand discussion. 

ARGUMENT. 

The answer of the plaintiff in error alleged the reasons 
for discontinuing work, and also those which prompted 
the making of the lease, together with the fact that large 
sums of money had been expended by the lessee, which 
but for said lease, would have constituted a charge pro 
tanto upon the interest of Edward H. Sumner. That part 
of the answer stood against the motion to strike out, and 
was properly a subject of proof, and since the contract 
provided that the plaintiff in error siiould pay Sumner all 
moneys realized by’him as profits upon ores taken from 
the mine, it was desirable to show that no such moneys 
had been realized either by himself or through his lessee. 
It is true that no claim was made in the complaint that 
money had been realized from the mine, although it was 


averred that ore was being mined from it when the contract 
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was made. vet if the efforts of a lessee, like those of the 
plaintiff in error, had proven abortive that fact should have 
gone to the jury in connection with other facts bearing 
upon the reasons which actuated the plaintiff in error in 
shutting down the mine, for the case was brought and 
tried upon the assumption that the contract was one which, 
among other things, imposed an obligation upon the plain- 
tiff in error to work the mine continuously until he had 
expended eight times as much money as was specified in 
the contract, although, as we shall contend, no such oliga- 
tion appears from the instrument itself. 

Another reason why the testimony concerning the 
expenditures of the lessee should have been admitted is 
that the jury should have known the extent of benefit 


derived by Edward H. Sumner from the lease. The plain- 


tiffin error, in making the lease, deprived himself of the 
power to charge his lessee’s expenditure to the extent of 
one-eighth against the remaining Sumner interest, which 
interest derived its proportionate benefit from the work of 
the lessee, notwithstanding it was not included in the lease 
itself; and if the plaintiff in error, by adopting that method 
of securing development of the property, relieved the plain- 
tiff of a burden of expense otherwise resulting from the 
contract, the act, instead of being construed to his disad- 
vantage, should be regarded from an absolutely contrary 
point of view. 

The position assumed by the plaintiff in the Court 
below, as well as by the trial Court, was that the defendant 
had become liable under the contract to the plaintiff by 
eason of two things; first, a covenant to work the property 
to pay mineral within a reasonable time, which he had 
failed to do; and second, the making of the lease which 
virtually amounted toa disposition of the property under 
the contract. The plaintiff alleges in her complaint that 


at the time the contract was signed and delivered, the 
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owners of the lode were working the same with a view of 
developing the property and were mining and taking ore 
therefrom, and that it was the intention of Edward R 
Sumner and the defendant. that the mine should be worked 
continuously and with reasonable diligence by Hill until 
enough money was realized by him to pay. the balance of 
the purchase money. It is also averred that after the 
month of April, 1883, the defendant failed to work the 
mine but kept the same idle, in cons quence of which, the 
remainder of the amount specified in the contract had 
become due. These allegations having been sustained by 
the Court after demurrer filed, the answer denies that any 
ore had been taken from the mine before or at the time 
when the contract was made, and denies the intention set 
forth in the complaint. The answer also denies that the 
mine was not worked as required by the contract. Testi- 
mony in support of the plaintiff's allegations last referred 
to is wholly wanting ; but the Court, as before stated, in- 
structed the jury in effect that by the contract the defend- 
ant had bound himself to work the mine with reasonable 
diligence, and if work was not prosecuted by him with 
such diligence, as the parties must have contemplated at 
the time the agreement was made, then the defendant should 
be held liable. 

We contend that this construction is doubly defective. 
It assumes that the defendant had contracted to work the 
property with reasonable diligence and it then leaves the 
question whether the contract was performed within a rea- 
sonable time, to be determined as a question of fact by the 
jury. 

As to the first branch of this error, we contend with 
the utmost confidence that there is nothing in the body of 
the contract which commits the defendant to the prosecu- 
tion of constant work, or of any work at all, and since no 


evidence was introduced upon the question of the intention 
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e1enth of th Bur Keve claim, in a certain mannel lie 
hirst paid $1 309.43; then he agre ad to pay ali expens 5s on 


behalf of Kdward R. Sumner which had accrued or which 


might accrue on the eighth interest of Edward H. Sumner 
for sinking the shaft, for all machinery purchased, and for 
operating the same until pay mineral should have been 
reached lle agreed thirdly, to pay one-eighth of the 


whole of the expenses of litigation regarding the title to o1 


possession of said property, and fourthly, he a: 


greed to pay 
one-cighth of ali assessments, taxes and expenses of every 


name or nature which might justly accrue against the said 


interests; and lastly, after deducting such sums, he agreed 
to pay Edward R. Sumner the residue out of the first pro- 
duction of his interest therein as soon as the same should 
be realized, with the proviso that if at any time he should 


dispose or sell an eighth part of that property, then the 


residue of said $10,000 should become due and payable to 


Edward R. Sumner. To what part of this contract must 
we go in order to find a covenant on the part ol the plain- 


tiff in error to work the property continuously or at all? 
It isa cardinal principle of construction that an agree- 
ment shall be reasonable and shall be int rpreted according 


to the intention of the parties. Another principle is, that the 


. 
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tneaning ofthe parties is tobe gathered from the four corners 
of the instrument, which is to be taken as an entirety ; and still 
another, that nothing is to be imported into the contract 
not justified by the language employed in its framing. 
The defendant Hill was the owner of a large interest in the 
mine. The two Sumners each owned an interest, while 
other interests were held by outside parties. The property, 


up to the time when the contract was made, had been ex- 


—10— 


plored without result. Can it be said that the defendant 
ever intended, or that anything in the language employed, 
justifies the proposition that he ever intended to bind him 
es ac? . « . ] 
self to the expenditure of $80,000 in the sear h for mineral 
; > ail ; : - ] ] . ‘ le, 
ores, and which money must be expended continuously, ot 
until the thing searched for was found? Would any rea 
sonable man ever have consented to make such a contract? 
Would he not have been far more likely to have paid the 
$10,000 at once and be done with it forever? Must he 
] — aet, . cd | 14 otwitl . 1, r the thy, 
lave performed such a condition notwithstanding the othe 
owners had refused or declined to join him 


+ 


We admit that as the owner of a controlling interest 
in the property, it was reasonable to suppose that the 
plaintiff in error would continue, to some extent at least. 
the work of development. We assume that he was ready 
to advance his proportion therefor at any time, but to hold 
that where two of a number of owners of a mining claim 
make a contract between each other, by means of which 
one purchases a part of the others interest and agrees that 
a part of the consideration shall consist in paying the ven- 
dor’s proportion of expenses incurred by reason of the 
ownership of his remaining interest in the property, such 
contract necessarilly implies an obligation on the part of 
the vendee to continue to prosecute work upon the prop 
erty, would be to import a consequence to the obligations 
of men not dreamed of by them at the time of their con 
tract. 

The conduct of the defendant in error is of itself a 
complete refutation of the assertion that it was intended 
when the contract was entered into that the plaintiff should 
prosecute work continuously. The defendant in error is 
the wife of Edward R. Sumner, and he is the real party in 
interest by another name. According to the evidence, work 
ceased upon the property on the first day of December, 
1883. The suit was not instituted until April, 1886. The 


plaintiff waited before before bringing suit until the execu- 
tion of the lease ; hence, we are justified in concluding that, 
conscious of the fact that there had been no agreement 
upon the part of the plaintiff in error to do any work, 
something more was necessary before an action could be 
instituted at all. The making of the lease, and not a fail- 
ure to prosecute work, was the motive which inspired the 
bringing of the suit. The allegation of reasonable time 
was simply thrown into the complaint as a make-weight, 
and hence we assert that by her own conduct the defendant 
il error 1s estopped irom asst rting the existence of any 
such intention. There being then,no covenant to prosecute 
work upon the property either in express terms or by 
implication, the Court erred in charging the jury that such 
a covenant existed 
But even were such a covenant in the contra tr, it cer- 

tainly was not the province of the jury to determine 
whether it had been broken. Since no particular time for 
performing such a covenant was specified, a reasonable tiny 
was said to be implied. Now it is a cardinal principle that 
if A is-to perform a covenant with B within a reasonable 
time,and B brings suit for its non-performance, he must show 
that a reasonable time has elapsed, and whether the proof 
presented by him does or does not establish his position, is 
simply a question of law As laid down by the text 
writers, “If a contract specifies no time the law implies 
that it shall be performed within a reasonable time, and 
what is a reasonable time is a question of law.” 

2 Parsons on Contracts, 662. 

Atwood vs. Clark, 2 Greenleaf, 249. 

Hill vs. Hobart, 16 Me., 164. 

2 Chitty on Contracts, 1062, Note U. 

I Sugden on Vendors, 417, Note T. 

The instruction was vicious for the additional reason 


that it enabled the jury to fix the very time when the work 


<< 
the question was one fairly deducible trom the contract 
ind even though it was the province of the jury to deter 
mine the question, yet they should hav been told that if 
the defendant failedto recommence his work within a reason 
able time. he would be lab! We can only estimate thi 


time fixed by the jury by a computation of the amount of 

damages which it return a ind trom that computation w 

are driven to thi con lusion that it se lected th frst day of 

December, 1883, as the time. It probably alloweda credit 
. 2S , ] ] laure ¢] 

of one-eighth of the sums expended by the pi 


for October and November work, together with one-eighth 


oO}! all taxes duc to cate " ana th 1? cal ulated mtere st “at te 1) 
per cent, per annum trom that date This make $, substan 
tially, $7,390 the amount of the verdict Thisis manifestiy 


wrong, since no time was allowed the defendant between 
the date of shutting down and the period when, to have 
exercised reasonable diligence, he should have recom- 
menced. 

The Court below partially recognized the force of our po 
sition when in answer toa question asked by Mr. Rockwell, it 
said that the plaintiff would be entitled tointerest from the ex 
piration from the reasonable time in which work should hav: 
been resumed. This was not supplemented by the state- 
ment that some time would necessarily have to elapse in 
order that the question of reasonableness might arise at all, 


and therein consists our complaint. There being, then, no 
covenant in the contract that he should perform the work, 
and consequently no question of its performance in a 
reasonable time, and the Court having, notwithstanding this 
fact, found the existence of one and submitted the determ- 
ination of the other to the jury, we are justified from our 
construction of the verdict not only in asserting that this 


was the commission of serious error. but that such error 


¢ 
Ve 


resulted in the rendition and verdict of a judgment against 
the plaintiff in error. Had the jury been told that the 
plaintiff in error should have begun work within a reason- 
able time aiter it ceased, and that it was for them to dete: 
mine when such work should have been resumed in ordet 
to exempt himself from liability under the contract, such 


charge, while erroneous would 


at least have allowed the 
plaintiff in error the benefit of the credits to which he was 
entitled for guarding the mine while not in operation. As 
it was, such credits were not to be given unless it should 
be found that he had worked the property with reasonable 
diligence and the fact that he even allowed no such credits 
and consequently held to have unjustifiably ceased work on 
the first day of December, A. D. 1883, is manifest from the 
amount of the verdict rendered. 

But the Court not only incorporated into the contract 
a covenant never placed there by the parties, and then told 
the jury to pass upon the question of reasonable diligence 
in its performance ; it also decided that by the execution 
of a lease the plaintiff in error had so far disposed of the 


property as to give the defendant in error an immediat: 
3 : 


sight of action for all sums of money remaining unpaid and 
specified therein. It did this in its overruling of the d 

murrer to the complaint which, under the provisions of the 
Colorado Code of Practice. so far as the demurr r atta ke cl] 
the complaint for insufficiency, is not waved by the filing 
of an answer, and repeated the error by instrncting the jury 
in effect that it had little to do beyond determ ning th: 
question of the amount for which it should return tts ver- 
dict. 

The instruction here complained of is as follows: 


‘“ Now, with reference to the question whether there 
was a breach of contract, there is another breach alleged 
Some time in 1885, I think the defendant made a lease of 


this property to Mr. Jenks, a witness who has testified be 


fore you. <A question has arisen as to whether that lease 
was in contravention of the terms of the agreement, in a 
nse that would bring this sum of money due upon mak- 


it: and the defendant contends that it was not, but | 


feel compelled to decide against him upon that. The pro- 
vision of the contract is: ‘And if at any time I shall dis- 
pose of or sell the one-eighth part of said mining property, 


then and in that case the said residue of said $10,000, 
meaning the remainder over and above the amount which 
should be charged against the interest of Edward H. Sum- 
near, ‘shall become immediately due and payable to said 
Edward R. Sumner, or his order.’ I think that making 
this lease was a disposition of the property within the mean- 
ing of that clause, and whatever your conclusion may be in 
respect to the point, as to whethes work Was prosecuted 
with reasonable diligence upon the property, | should say 
that the making of this lease was such a disposition of the 
property as would make the defendant liable for whatever 
then remained unpaid of the sum of $10,000.” 

Our contention ts that the Court erred in construing 
the making of this lease to be a disposition of the property 
within the meaning of the contract. This makes it neces- 
sary to ascertain, if we can, the meaning of the word “dis 
pose,” as used in the contract, forin no case could the lease 
be considered as a “sale” of the property. Those cases 
which have discussed the meaning or considered the legal 
effect of the word “dispose,” have given it as they have 
given every other word of general use in the law, various 
meanings, according to the manner in or occasion upon 
which it has been employed. It has received no fixed tech- 
nical construction, and like every other word of the contract, 
therefore, should be given the meaning which was evi- 
dently intended by the parties making the contract. Used in 
connection with property, it has been construed on more than 


one occasion. Thus, Lord Hardwicke held that the word 


ee sa lg 


“dispose” did not mean to sell or convey property, but 
simply meant the investment and mangement of it to the 
best interests of certain devisees under a will. 

Sheffield vs. Lord Orrery, 3 Atkyns, 286. 

This Court has declared that the word “dispose” has 
a much wider meaning than the word “sell.””. In the lan 
fruage of Justice Bradley : “The expression ‘to dispose of’ 
is very broad and signifies more than ‘to sell.’ Selling is 
but one mode of disposing of property = 

Phelps vs. Harris, 101 U. S., 380. 

These two decisions probably determine nothing be- 
yond the fact that there is no strict technical definition yet 
attached to the word. It is evident from the instruction 
quoted that the Court below based its construction upon 
the ordinary and accepted meaning of the word, since there 
was no attempt made by either party to obtain for it anv 
strained or technical construction. That ts to say, the Court 
evidently meant that property dependent upon any con- 
dition as to the sale OF disposal of it would be subj ct to 
such condition in case the property should be leased. This 
was intended by the Court as a general proposition, wher 
by we claim the error was committed: for some regarc 
should have been had for the general nature of the con- 
tract in controversy, and the situation of the parties in rela 
tion to it. 

The defendant had bought from the plaintiff's assignor 
a one-eighth interest in the mine, agreeing to pay the sum of 
$10,000 therefor in a certain way,the payments to be made 
from time to time as work was done upon the property by him, 
or as profits should be realized from it, and he was com 
pelled to expend money for the work; but in case at any 
time he disposed of or sold the property, whatever balance 
remained due was to be paid at once. E.H.Sumner, son 
of the vendor, retained an interest equal to that purchased 


by Hill, and the $10,000 paid for the interest sold by him 


||] 
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to Mr. Hill was to be applied in payment of the assess- 


ments upon the son’s interest. SO long as the property 


was worked by Mr. Hill and the other owners of the min 


with no ore discovered, and they were at a constant and 

. 11 ‘ ' 
certain expense, and young summoner Was Compe dto stand 
his share. The record shows that from the time the con 


tract was entered into by Mr. Hill until the bringing of this 
suit, he expended something over $12,000 in development 
and other work, the younger Sumner's portion of which 
had been credited upon the contract up to October 10, 
1883. The evidence further shows that the mine had not 
produced anything worth mentioning, and the parties were 
still at a dead loss in working it. As is well known in the 
development of mines in all mining localities, the leasing of 
them for a certain royalty or percentage upon the product 
is acommon and general practice. Ifa mine is not pro- 
ducing it results in benefit tothe owner, in that he secures 
its development at little or no expense to him, and he gets 
a full, fair and equitable share of any ore which may be 
discovered. The testimony shows that Mr. Hill had left 
the mine in charge of the witness, Jenks, who had absolute 
control of it before and since the making of the contract 
with Mr. Sumner; and that, finally discouraged by his 
failure to find any mineral, compelled continuously to pay 
out money for its development, he leased his interest to 
Mr. Jenks upon terms advantageous to all the owners. 
There was really no practical change in the possession, the 
mine having been practically in charge of Mr. Jenks during 
all this period, and the fact that during the continuance of 
this lease Mr. Sumner would be exempt from the burden of 
any assessments upon the one-eighth interest mentioned in 
the contract for the development of the mine, made it ben- 
eficial to him, to say nothing of the fact that work was to 
be prosecuted vigorously on.the mine by the lessees, he to 


have Hill’s profit on whatever they might discover. The 


| ~~ 


contract was entered into by all parties with full knowledge 
of this custom and method of working mines, so that if 
there is anything in it which would lead the Court to giv 
a meaning to the word “dispose” different from that which 
it generally bears, these facts would themselves inclin 

to the view which we insist is th correct one. 

We feel that even were there decisions sustaining the po 
sition taken by the Court below, these considerations should 
outweigh any strained or technical meaning which might 
have been attached to the word. 

Referring now to the authorities generally, we find 
that they are in favor of the position we contend for. We 
understand the decision of the Court below to have been 
based principally upon the case of 

U.S. vs Gratiot, 14 Peters, 5 20, 

where it was held that the power of Congress to dispose of 
public lands was not limited to a sale but included the leas 
ing of them. But a consideration of this with other cases 
to be cited. will show that it is not applicable. We do not 
dispute the proposition that the phrase “dispose of” as a 
general one, does not include the power to lease The 
point that we make is that the use of the word “dispose” 
in connection with the word “sale” as it is used in the con- 
tract, means some such disposition of the property AS 
will result in an alienation of the title. Leasing land is a 
“disposition” of it, if at all, only to a limited or circum- 
scribed extent, but not such an one as comes within the 
meaning intended by the use of the word “dispose” in this 
contract. , 

Sumner’s fear was that defendant might so “dispos: 
of”’ the title to the mine that he could escape the payment 
of the sum mentioned; for example, by making a gift of it 


to some one 


to some other person, by giving an interest 
who in consideration thereof could sink the shaft to “ pay 


mineral,” or by forming a corporation and putting the title 


as | §—— 
in its name interpose it between himself and Sumner. This 
would be i sale in effect if not technically. , cuard 
ivainst this th plaintiff's ASSIOCNOT provided for tne ma 
irity of his claim by the doing of any act which should 
divert the title and substitute some other name upon the 


record. 

We will first call attention to thos cases 1n whi h th 
Courts have passed directly upon the meaning of the word 
“dispose.” and th nto th se wh re its definition h is been 
incidentally considere 

The Supreme Court of Towa in the case of the city of 
Dubuque vs. Miller, 11 lowa, 583, has discussed the word 
quite exhaustively There the question arose as to the 
power of thr city ) Dubuque to lease certain real estate. 
By its charter the citv was empower d to receive, hold and 
convey real estate, but no real estate was to be disposed of 


} } 


or sold without the consent of the majority of the legal 


? 
’ 


voters first obtained at an election held for that purpos 
The Court held that this latter clause referred to alienation 


. 


of title and did not extend to the leasing of real est 


it 


Wright, Justice, saying: ‘“ We are of the opinion that the 
words ‘dispose’ and ‘sale,’ as used in the sub-division refer- 
red to, are not to be construed as claimed by appellant, 
This inhibition of the power of the Council to dispose of 
and make sale of the real estate of the city has reference 
to transactions which shall result in parting with the tith 
and vesting it permanently and entirely in another.” This 
doctrine was affirmed in Middleton Savings Bank vs. City 
of Dubuque, 15"lowa, 394, where it was held under the 
same circumstances that the city had the power to execute 
a mortgage without first submitting the question to the 
qualified voters of the city 

These two cases are, we think, conclusive of the point. 

The Court of Appeals of New York has, in effect, 


made the same decision. It was there held that in a lease 


bronco on bh, 7 WAL avs 


~“ 


~ 


— I CO 


for lives where it is covenanted and agreed by and between 
the parties that it shall be lawful for the lessee, his execut- 
ors, administrators or assigns to se// or dispose of his estat 
in the premises provided they should first obtain the writ 
ten consent ol the lessor, his heirs and ASSIONS, ana Day LO 
hin or them on every such sale or assignment the tent 

part of the purchase or consideration money for which the 


premises were sold, and the lessee afterwards contracte: 


ot : } . P } ’ ! 
sell the premises indemnifying against the lessor s Ciaim [o! 


} 1 ; ‘ : 

a tenth of the proceeds of the sale, and the purchaser went 

into possession under the contract, paid the principal part 
- 7 | | ‘ } ° | 

of the purchase money to the ssee, but received trom him 


=? » ] : om + Sm ’ ] » | } | + — 
no actual transfer of title, vet the iessors right to D ald 


the tenth of the sale was incomplete, the lessee not having 
parted with his legal interest in the premises, the Court 
laying down the proposition that nh Ge ral a covenant o1 
condition restraining the right of assigning or selling thy 


right of lease-hold property Is not brok i} Dy any act oO] 
the lessee which falls short of divesting his legal estat 
The ¢ ourt, ith this Case, construcda thie \\ rds “ sal “hg and 
‘ dispose ' to mean alienation of title, and this is the con. 
struction which we contend should be given the words in 


the case at bar. The case just cited.is fully supported: by 
the following New York authorities: 
Jackson vs. Silvernail, 15 Johnson, 277. 
Jackson vs. Harrison, 17 Johnson, 66. 
edwards vs. Insurance Co., 21 Wen., 494. 
Elston vs. Schilling, 42 N. Y., 79. 

There are two leading English cases which are instruc- 
tive in this connection, although neither of them directly 
defines the word “ dispose,” one of them is 

Crusve vs. Bugby, 3 Wilson, 234, also 
Reported in 2d Wm. Blackstone, 77%, 
where it is held that where a lessee for twenty-one years 


covenanted not to assign, transfer or Sel over, On otherwise 


it a dediaoeeet cite cote ieee 
- = 


Nn alineation 


Doe vs. Hill, 4 Dowl. and Ryl., 226 
The worcs used in the lease were “Ze/, set, assign, trans ( 
fer. set over. or othera part with the said messuage,” and 
these were also held to mean assign 
These cases show that in nearly all conveyances and 
covenants, drawn either by attorney or by parties, it 1s cus 
tomary to insert many words which are practically synony- 
mous, such as “sell, assign, transfer, set over, deliver, con 


’ 
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vey all of which practically mean the same thing, to-wit, 


, 
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parting with the title. Some of them are broader than others. 
Some mean parting with it in a particular way, others in 
some other manner, and this is the way in which we contend 
that the word “ dispose” was inserted and intended to b 
understood in this contract. It means a parting with the > 
title in any manner, while the word “ sell” covers a convey- 
ance of it for a valuable consideration paid or to be paid 
See 

Hargrave vs. King, 5 Ired. Equity, 430 

Church vs. Brown, 15 Veasy, 258 

Rog rs Vs Goodwin, 2 Mass.. 475. 
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Beard vs. Knox, 5 Cala., 252. 
Che decision of this Court in the case of 
Phelps vs. Harris, to1 U.S., 370, 
is a practical adjudication upon the proposition The 
Court, in determining what is included in the words ‘“‘to 
dispose of,” practically holds against the meaning given 
to them by the Court below. The whole decision shows 
that in their ordinary sense they mean some transfer of 
property by which the legal title is changed. All of these 


cases are direct adjudications adverse to the position taken 


by the Court below in its instruction to the jury. 
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There are other authorities in which courts of the last 
resort, both in this country and in England, have indirectly 
passed upon the meaning of the word “dispose,” but the 
point was not directly in issue. These are cases in which 
the courts have passed upon the construction of words 
claimed to constitute restraints upon rights of alienation of 
property. Deeds or leases transferring property have fre 
quently contained conditions prohibiting grantees or lessees 
from “disposing of,” or “assigning and disposing of,” “alien 
ing or disposing of, or by the use of some similar phrase from 
alienating the property forming the subject of the contract, 
and the question of their extent or validitv is a matter of 
frequent adjudication. None of them beyond those before 
cited have been directed to the meaning of the word “‘d?s- 
pose,’ but it has gone without saying that the word was 
intended to,be used in contracts of this kind as synony- 
mous with alienation, and the cases have turned upon the 
question of its extent as a restriction. Thus, in the follow- 
ing cases, the word “dispose,” cither alone or in connection 


with other words has been used 
Nichols vs. Eaton, o1 U.S.. 716. 
Hill vs. Tuffs, 18 Pick., 45 


Walker vs. Vincent. 18 Pa. St.. 260 


st 


It is true that a lease might be made of such a chara 
ter as to be a fraudulent disposition or sale of the property 
For example, a lease for ninety-nine years, which in law is 
less than a free hold, in fact is equal to an estate of freehold 
for several lives. For example in 

Larges’ Case. 4 Leonard, 182 
it is held that a lease for sixty years, then for another sixty 
years, and so on up to two hundred and forty years, was a 


breach of a covenant not to sell for a certain length of 


time, and in 


Livingstone vs. Stickles, Supra. 


oma “) 9) cme 
me 
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( thief Pusti e Nelson s iVS that iithe legal title should be 
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t “ned a } thy Sl PLe D)t) f) AY: f ; (Té fealing Tile CONAIMION oO; 


tir covenant. thy courts would b compelled to 


— 


ve effect to the condition by disregarding the pre 
tended lease or disposal. This reasoning of Mi: 


Chief Justice Nelson obviates the arguments” which 


might be adduced against th inconvenience of the 
rule contended for D is; for while it is true that Mr, Hill 
might have leased the premises for ninety-nine years, It 1s 
ef 
equally true that he might have leased them for a day or a 


week. According to the rule laid down by the Court be 
low, the execution of a lease for an hour would have been 
a violation of the contract, and would have made him liable 
for the balance of the $10,000 remaining unpaid at the tim: 

As illustrative of this reflection, we call attention to 
the two decisions of Lord Kenyon in the Doe vs. Carter, 8 
T. R., §7 and 300. Upon the first trial, it was held that 
viving a warrant to confegsjudgement was not a violation of 
a condition against alienation of a lease, while in the second 
it was proved that the warrant was given with the zv/fend of 
avoiding the condition, and it was therefore declared to be 
a violation. 

This argument is also met with the statement contained 
inthe preceding instruction given by the Court, to the effect 
that Mr. Hill should proceed with reasonable diligence to 
the extraction of a sufficient amount of ore to pay Mr. Sum- 
ner the $10,000 for his interest, for it would be a question 
whether, in case Mr. Hill leased the property for a consid- 


erable length of time, it would be proceeding with due dili- 
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gence or not, but we conceive that it would not affect the 
other branch of the contract as to the disposition or selling 
of his interest. 

The decision of Mr. Justice Miller, while on the Cir- 
cuit, in which the question arose as to the meaning of the 


word “control,” is instructive in this connection, and indi- 


* 
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cates that words in restraint of the power to contrac 


alienate will not be construed against the grantee or cov 


ic parti s to this l\oreem: nt con 
fined the result of a disposition or sale by the plaintiff. in 
error, not merely to the interest owned by him, but to an 
eighth part of the property. Phat is to say, if at An time 
Mr. Hill should sell or dispose of a designated portion of 
his interest, Mr. Sumner should be entitled to his m ney, 
It was assumed by the Court below that since Mr. Hill had 
covenanted to work and develop the claim with reasonable 


diligence (which we deny), and since his lease and conse- 


quent temporary surrender of his interest disabled him from 
the performance of his obligation, the plaintiff was entitled 
to her action and her monev was due lf, however. a lease 
ofall his interest was a “‘disposal” of it, then, under the terms 
of the contract, a lea e 10 n undivided Nohth OT t would 


have produced an identical result. Yet it is apparent fron 


a mere statement of the illustration. that such a lease as 
that last mentioned would neither have deprived him of 


possession, nor of the power to periorm th other coven- 
ants assumed to have been inserted in the agreement 

A mere license as to the eighth or to the whole of 
the Hill interest would have resulted in an equivalen 
change of possession to the extent of such license, so that 


if the construction of the term “dispose of” is to depend 


upon the character of the possession, something far less 
than a lease, in legal importance at least, would bring about 
an obligation under the contract. 

It follows then that since a mere lease, if that were to 


be considered a disposal, of an cighth of the mine would 


yo 


bring about the liability of the plaintiff in error just as 
completely as a lease of the whole, and that since sucha 
lease could in no wise operate to deprive the plaintiff in 
error of his possession of the remainder conjointly with 
such lessee, som thing more than a lease is necessary to 
constitute such a disposition of the claim as will give the 
defendant in error a right to sue for the sum specified in 
the agreement. 
lor the reasons assigned we respectfully ask for a re 
versal of the judgment of the Court below, and submit the 
cause to the consideration of this Honorable Court. 
THOMAS M. PATTERSON, 
CHARLES S. THOMAS, 


Attorneys for Plaintiff in Error. 


a ‘ke emo 


SUPREME COURT 


OF THI 


UNITED STATES. 


NOVEMBER TERM, 1888. 


DAVID K. HILL, 
Plaintiff in Errer, 
2S, No. 1,114 


MARY J]. SUMNER, 
Defendant in krror. 


Brief and Argument of Defendant in Error. 


Two questions are presented by this record, which are: 

First—Did Hill violate the contract in such way as to 
bring the money therein called for due, by closing down 
the mine on January 15, 1881, and by keeping the same 
idle and unworked from that date until July 29, 1885, sav- 
ing and excepting a period of eleven months during the 
vear 1883? 

Second/iy—Did Hill. by making a lease of the lode to 
Jenks on the twenty-ninth day of July, 1885, for the period 
of two years next following the last named date, dispose 
of an interest in said lode in such a sense as to bring the 


money due under the contract? 


both of these propositions were answered in the affirm- 
rment was rendered upon thet 
ition was properly determined, 


he affirmed. The contract on 


which suit was brought is found on page 1g of the ab- 


stract, and bears dat the twelfth day of February, 18SO 
The complaint charges (folio 5) that for twelve months im. 
mediately previous to the execution of the agreement sued 
on, plaintiff's assignor and defendant had been working the 
mine; with a view of developing it, and were extracting 
ind taking ore therefrom. That it was their intention to 


’ 


, 


continue to so work the mine continuously, and with rea- 
sonable diligence, until the balance of this $10,000 pur 
chase money due from Hill to Sumner was paid. That on 
or about the fifteenth of January, 1881, Hill ceased work- 
ing the property, shut down the mine and kept it idle and 
unworked from then until July 29, 1885, saving and ex- 


cepting a period of eleven months during the year 1883. 


Phe contract as a whole, besides many clauses therein, 
indicates with unerring certainty the parties expected the 
mine to be worked continuously after the making of the 
contract, the same as it was betore the same was made 
[he second paragraph thereof provides that Edward R. 
Sumper would pay all expenses properly chargeable to the 
undivided ene-eighth part of the mine owned by Edward 
H. Sumner, which has accrued since the first of February, 
1880, and which might thereafter accrue fo sinking the 
shaft upon the mine, for all machinery purchased in sink- 
ing the shaft and in operating the same, until pay mineral 
shall have been reached. The fourth paragraph also pro- 
vides that Edward R. Sumner should pay all expenses 
assessed against the one-eighth interest of Edward H. 
Sumner, of every name and nature which might justly ac- 

2 against said property and paid out in pursuance of 
this agreement, which payments should be applied as a 


creait upon the contract so taras the payments. would go to 


liquidate the ten thousand dollars. After such expenses, it 
is recited in the fifth paragraph, ‘I hereby agree to pay to 
the said Edward R. Sumner or his order, the residue of the 
said ten thousand dollars ou/ of the fi i/ production Of my 
wnterest in said mine, as soon as the same shall be real 
ized therefrom, and if at any time / sha// dispose of or sell 
a one-eighth part of sat il mining property, then and in that 
case the residue of said ten thousand dollars shall become 
immediately due and payable. In no case am I to pay 
out more than ten thousand dollars on behalf of Edward 
R. Sumner on the eighth interest owned by Edward H 
Sumner including the $1,308.43 mentioned as paid above 
The contract was made on the twelfth of February. 1880. the 
lease from Hill and Esser to Jenks bears date July 20, 
1885; therefore between the date of the contract and the 
lease there were five years five and a half months; during 
that period of time th ‘mine was only worked by Hill trom 
the making of the contract to May l4 i sSo—time three 
months—when it was shut down and remained so_ unt! 
November of that year, when work was again resumed 
thereon and continued from then until February 22, 1881 

time three months longer. Work was begun again on De 
cember 2, 1882. and continued until December. 188 2—call 
ita vear. but it was less. When Sumaer wrote defendant 
asking him why the mine was shut down he replied he had 
spent a good deal of money and didnt propose to spend 
any more Folio 78) lhe longest time that can be 
credited to Hillin running of the mine does not exceed ons 
and a half years out of five and a half Chat certiuinly can 


i 
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not be treated as working the mine with reasonable 
gence, The new machin TY p it in in i S54. te) i ight ip 
pears, was sufficient to handle the wate: [he mine was 
shut down in 1883, as Jenks says, because defendant was 
discouraged at the prospect as to mineral. (Folio 84 

One of plaintiff's positions is that defendant might 


work this property and could consume the balance of the 


ten thousand in paying assessments upon the eighth part 
owned by Edward H. Sumner, if it was necessary to do 
that amount of work before pay mineral was found, but he 
could not suspend work for an unreasonable length of time 
and say the balance of the purchase money was not due. 
Another point is, under this contract Hill was bound to 
pay that money within a reasonable time, even though he 
continued to work the mine and failed to realize anything 
therefrom, The language of the contract ts, after speaking 
about the assessments which might be made upon the 
interest of Edward H. Sumner, payments of taxes and 
similar expenses: “/7//h. And after deducting all the 
aforesaid sums of money above mentioned I hereby 
agree to pay to Edward R. Sumner or his order out 
of the first production of my interest in said m/-ne, so 
soon as the same shall be realized therefrom.” Under 
this language Mr. Hill could not take his own time 
in the payment of the balance of the purchase money. It 


was all due within a reasonabie time after the making of 


the contract. For this view of the case I invite attention 


to a few adjudicated cases. 


Ir Sears against Wright, 24 Me. 278, the Court con- 
strued an instrument reading as follows: 


“BANGOR, June 15, 1836. 
“For value received, we promise to pay to Silas Sears, 
$233.96 from the avails of the logs bought of Martin 
Mower when there is a sale made. 
‘“ Winscow, WRIGHT AND CoMPARY.’ 


To mean that the makers had to pay that note within a 
reasonable time, whether the logs were sold or not, the 
action thereon was brought in June, 1841. The Court 
remarks: “The plaintiff failed to prove the logs had been 
sold, but relied upon the lapse of time between the date 
of the note and the bringing of the suit. Defendant pro- 
posed to show he endeavored to sell the logs, but was una- 
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ble to do so. He then undertook to manufacture the logs 
into lumber and sell it, which was done with the knowledge 
and consent of the plaintiff, but in doing so lost over fifteen 
hundred dollars. The defense attempted to prove that it 
was the understanding that if the money was not realized 
out of the logs the note was not to be paid. I[efendant’'s 
contention was that the note was to be paid from a particu- 
lar fund. On the contrary, plaintiff’s contention was that 
the fund from which the money was to be derived had 
reference merely to the time of payment.” The Court, 
speaking by Whitman, C. J., says: “The Court did right 
in rejecting the testimony offered, * * * By the terms 
of that contract it can not be inferred that plaintiff had con- 
sented to subject himself to any such contingency (as the 
selling of the logs). His agreement was to wait until the 
logs could be sold. That is, defendants had a duty to per- 
form; they were bound to sell the logs, and to do it within 
a reasonable time. The note reads that the money shall be 
paid ‘irom the avails of the logs.’’’ No such language can 
be found in this contract. It reads: “I hereby agree to 
pay to the said Edward R. Sumner, or his order, the residue 
of the said ten thousand dollars out of the first production 
of my interest in said mine, as soon as the same shall be 
realized therefrom,” 


Again, DeWolf against French, 51 Me., 420, was an ac- 
tion for commission in obtaining freight for a vessel. Ser- 
vices were rendered upon the agreement that plaintiff should 
wait for his pay until the vessel for which the freight was 
obtained returned withacargo. The vessel was lost at sea, 
and never returned. The Court says: “If the parties in- 
tended the debt shall be absolute, and fixed upon a future 
event as a convenient time for payment merely, as where a 
drover purchases cattle and promises to pay for them on 
his return from market, overlooking the contingency that 
he may never return, then the debt will not be contingent; 
and if the future event does not happen as contemplated, 
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the law will require payment to be made within a reasona- 
ble time.” 

Crooker vs. Holmes, 65 Me., 195, was an action to fore- 
close a mortgage given to secure the following note: 

“ PoLanp, November 7, 1870 

‘For value received I promise to pay to Cyrenus W. 
Crooker, or order, two hundred dollars, without interest, 
payable when I sell my place where I now live, in Oxford, 
Me. 

“ SETH CROOKER. 
“Witness: Davin DuNNe.” 

Defendant contended the note never became due unless 
the farm was sold, and hence the mortgage could not be 
foreclosed. The Court, by Appleton, C. J., says: “The 
debt is due in precenti; its payment is postponed to a 
future time, but the debt nevertheless exists. The debt is 
absolute, the time of payment indefinite. If a party puts 
it out of his power to perform his contract his liability at 
once accrues. It matters not whether by his neglect this 
be so, or whether it be intentional.” In this case defendant 
suffered a judgment to go against him, which became a 
lien upon the farm, and the mortgage and the judgment 
equaled tne value of the farm, and he could not sell 
Nothing but labor and the expenditure of money would 
bring the balance of the purchase money due from Hill to 
Sumner. The former says: “I will not work the property, 
and then I will not have this money to pay, because it will 
not be produced from the mine.” Certainly, he did not 
occupy such a favorable position towards his creditor. 

Again, Ubsdell vs. Cunningham, 22 Mo., 124, was an 
action founded on the following instrument: 

~ “ New York, March .., 18409. 

“Due Messrs. Ubsdell and Pierson one hundred dollars, 
to be paid over to them as soon as collected at Poughkeep- 
sie, now in the hands of Horace B. Porter, of that place. 

“(Signed) H. D. CUNNINGHAM.” 

“ Due Messrs. Ubsdell and Pierson, $34.63 for goods pur- 

chased of them while at Poughkeepsie, to be paid as soon 
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as collected from my accounts at Poughkeepsie. New 
York, March 7th, 1849. 
(Signed) H. D. CUNNINGE AM.” 


It was shown the accounts mentioned had not been col- 
lected, and some of them were not collectable. The Court 
instructed the jury to find for the defendant, but upon ap- 
peal the Supreme Court ruled that the language “to be 
paid as soon as collected from my accounts at Pough- 
keepsie,” in the other instance, “to be paid as soon as col- 
lected at Poughkeepsie, now in the hands of H. B. Porter 
of that place,” ought to be understood merely as prescrib- 
ing the time of payment by indicating the fund out of 
which the debtor expected to pay, and thereby securing to 
him the delay necessary to render it available. Both notes 
contained a direct acknowledgment of an indebtedness, and 
did not make the payment of the money conditional, and 
that all the money having been collected upon these ac- 
counts that could be collected the defendants were bound 
to pay the debt within a reasonable time. 

Capron vs. Capron, 44 Vt. 412, was an action upon a 
note reading: 

‘ BRANDON, March 14, 1868. 

“For value received I promise to pay Barzillai Daven- 
port or bearer $75, one year from date, with interest annu- 
ally; and if there 1s not enough realized by good manage- 
ment in one year, to have more time to pay, in the manu- 
facture of the plaster bed on Stearns’ land. 

“(Signed) S. A. CAPRON.” 

The court ruled it was a promise to pay within a year 
from its date. But if by good management the money 
could not be realizedin that time, then the maker was to 
have more time in which to pay. The only uncertainty 
there ts about it is the length of time that the maker shall 
have to pay in after the expiration of the year, in case he 
does not realize enough from the plaster bed to enable him 
to pay within a vear; and this uncertainty the law makes 
certain by giving him a reasonable time thereafter to make 


the payment. And what is a reasonable time is to be 
determined by the triers from the proof, like any other fact. 

The following note was held by the Supreme Court of 
lowa to be payable within a reasonable time after the date 
of the note: 

“On demand after date | promise to pay to the order of 
Niles Works, $2,512.87, payable at Cincinnati, when con- 
venient. 

(Signed) —— HERSHEY.’ 
Works ws. Hershey, 35 lowa, 340. 

Again, Ramot ws. Schotenfels, was a prommissory note 
due in thirty days. It not being paid, the parties put upon 
the back the following agreement: ‘ Renewed for an in- 
definite time, at ten dollars interest per month, and the 
whole amount to be paid when both parties might agree.” 
Defendant contended the note was never payable unless the 
parties so agreed, and made the note optional with defend- 
ant whether he would pay or not; that the renewal was an 
agreement not to sue. The court construed it to be an 
agreement not to sue fora limited time. “ The presump- 
tion is that the parties intended to act fairly and honestly 
* * * * but that the day of payment was fixed at a 
reasonable time.” 

15 Ia., 427. 

In support of the doctrine contended for, I further cite 
the case of Branin ws. Henderson, 12 B. Monroe, 61, which 
_Was an action upon an accepted order reading. 

“T will see the within paid eventually.” The Court 
ruled that to be an undertaking to pay forthwith. 

Also, in Haggin vs. Williamson, 5 Monroe,9, in which 
Haggin undertook to purchase for Williamson a house 
and lot. Until he did purchase one, he was to furnish her 
a dwelling, but in the agreement it was provided that Hag- 
gin was not to be hastened in making the purchase. He 
not acting, an action was brought to compel him to pur- 
chase, and the Court held, if he would not voluntarily 
agree to purchase he could be judicially hastened so to do. 


Lynn and others vs. Butler and others, S Colorado, 355 


’ 


was an action brought upon a contract of sale similar to 
the one at bar, where the purchase money was to be paid 
only out of the net proceeds received from the sale of ore 
taken from the American mine by defendant, which net 
proceeds were to be derived from the undivided one-fourth 
interest of said mine. The contract, like this one, provided, 
‘In case of a sale by said second parties of said interest, 
then, and in that event, said $5 000 shall at once become 
due and pavable.”” Another claim, called the Little Sliver, 
conflicted with a portion of the American claim. Defend- 
ants compromised the dispute by allowing the Little Sliver 
owners to obtain a patent, and then receiving from them an 
eighth’ interest in the consolidated property. The Court 
ruled, defendants so far violated the contract as to bring 
the money due when they allowed the management, in the 
working of the mine, to pass into other hands, and to allow 
the American title to become merged in that of the Sliver. 
That under the contract plaintiff Lynn had the right to 
believe, when he made the sale, that Butler and Wright 
would work the mine themselves, and not delegate that 
right to others, or lose the management and control in 
working the mine. 

Nunez and Company ws. Dautel, 1g Wallace, 560, was 
an action upon the following instrument 

“Cortumsus, GA., Sept. 1, 1865,—Due Joseph Dautel or 
order, $1,619.66, being balance of principal and interest for 
four years and six months’ services. This we will pay as 
soon as the crop can be sold or the money raised from any 
other source. Payable with interest,’ and signed by de- 
fendants. The Court ruled that, no time having been spec- 
ified within which the crop should be sold or the money 
raised otherwise, the law annexed as an incident that one or 
the other should be done within a reasonable time, and that 
the sum admitted to be due should be paid accordingly. 
Payment was not conditional to the extent of depending 
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wholly and finally upon the alternatives mentioned. Upon 
the occurrence of either of the events named, or the lapse 
of such time, the debt became due, 

It would not be a reasonable construction to say, when 
Sumner sold his interest to Hill he left it optional with the 
latter to work the mine only when it suited his convenience 
to do so. It cannot be said, in view of the fact they had 
been working it for a long time prior to the sale, that Sum- 
ner intended it should remain idle, but under the terms of 
that instrument Hill was bound to pay this money within a 
reasonable time after the making of the contract, and suit 
not having been brought until over six years and two 
months after the contract was made, lapse of time, if noth- 
ing more, brought the money due. 

Now, to the second point; that the making of the 
lease was such a disposition as brought the money due, 
there can be but little or no doubt. The language is, “If at 
any time / shall dispose of or sell a one-eighth part of 
said mining property, then and in that case the residue of 
said ten thousand dollars shall become immediately due 
and payable to the said Edward R. Sumner or his order.” 
(Folio 41). Opposing counsel contends that the words 
“dispose of” mean an absolute sale and nothing less. If 
so, then why insert the words “shall dispose of?” They 
should be wholly omitted—which the Court has no right 
todo. The expression “dispose of’ has received a con- 
struction by this Court in at least two cases, contrary to 
what opposing counsel contends is the proper construction 
in this case. The first. is that of the United States against 
Gratiot e/ a/, 14 Peters, 526, and bears upon the construc- 
tion of that part of the Constitution which says: “Con- 
gress shall have power to dispose of, and make all needful 
rules and regulations respecting the territory, or other 
‘ property belonging to the United States." Under the act 
of March 3, 1807, whereby the President was authorized to 
lease certain lead mines then in the Indian Territory for a 
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period not to exceed five years. Under the practice the 
lessee was compelled to givc a bond for the faithful fulfill- 
ment of his lease. Such bond having been given, and the 
lease accompanying the same having been violated, an 
action was brought on the bond, and the defense was that 
Congress only had the power to sell these lands, and not 
the power to authorize the President to lease them, and that 
the word “disposing” in the Constitution meant selling, and 
nothing less. But this Court held otherwise, and used this 
language: “The words ‘dispose of’ can not receive the 
construction contended for at bar; that they vest in Con- 
gress the power only to sell, and not to lease such lands. 
The disposal must be left to the discretion of Congress.” 
And this Court, also, in Phelps e/ a/. vs. Harris ef al, 11 
Otto, 370, construed the words “dispose of” to include the 
power to make partition of lands. There, as here, counsel 
contended that the words “dispose of” meant “sale,” but 
this Court, speaking by Bradley, ].,says: ‘“ The expression 
‘to dispose of’ is very broad, and signifies more than sale. 


Selling is but one mode of disposing of property.” 


Hill, by leasing in this case, absolutely parted with that 
property and all control of it, for the period of two years, 
in consideration of 10 per cent. royalty of the net smelter’s 
returns on all ore extracted running to and including 
twenty dollars per ton, and all ore running over twenty dol- 
lars per ton 25 per cent. of such net smelter’s returns. 
Suppose a rich body of mineral had been found, and 
enough had been taken out in a month to have paid Sum- 
ner the balance of his purchase money, would not Hill 
have broken his agreement in such a way as to bring the 
money due, when he put it out of his power to take the 
money so derived from the mine and give it to Sumner? 
If it was a violation of the contract by putting it out of his 
power to pay Sumner had the mine produced enough to 
pay, it was an equal violation of that contract when he lost 
control of the mine, even though it did not produce anything. 
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Turning to counsel's argument, on page 9, he says: “To 
what part of this contract must we go in order to finda 
covenant on the part of the plaintiff in error to work the 
property continuously of at all?” It is not necessary that 
an express covenant to that effect should be contained 


therein. If the court can see from the contract that it was 
the intention and understanding of the parties at the time 
that this property should be worked, that covenant is im- 
plied No set words are necessary to constitute a cove- 
nant. And on page 10 he asks, “Can it be said defendant 
ever intended, or anything in the language employed in the 
contract, justify the proposition that defendant ever intended 
to bind himself to expend eighty thousand dollars in 
searching for ore?’’ To which I answer, yes. Sumner 
agreed to pay one-eighth of that sum or ten thousand dol- 
lars on a similar interest held by his son, and if Mr. Sum- 
ner was willing to expend the whole price of his eighth in- 
terest and put it into the devclopment of the mine by pay- 
ing assessments upon his son's eighth interest (this much 
Hill bound Sumner to do), was not Mr. Hill equally bound 
to spend a like sum upon the interest he bought of Edward 
R. Sumner, and is not that the fair construction to be given 
to this contract? It is not shown what interest Mr, Hill 
owned in the property, outside of what he bought from 
Sumner. Counsel has no right to assume he owned the 
other seven-eighths; but this court must say that Hill 
obligated himself to spend as much money upon his eighth 
interest he bought of Edward R., as Edward R. agreed to 
expend upon assessments on the eighth interest owned by 
his son Edward H., and that implies a continuous work- 
ing of the mine. 


A party entering into an agreement which can only be 
operative by the continuance of a certain existing state 
of circumstances, there is an implied engagement upon 
his part that he will not, on his own mere motion, do any 
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thing to put an end to that state of circumstances under 
which alone the agreement can be operative. 


1 Add, Cont., Sec. 236 
1 Chitty Cont., p. 89. 
Sterling vs. Maitland, 5 Best & Smiths, p. 840. 


The complaint charges it was the intention of the par- 
ties thereto, when this contract was made, to have the mine 
worked continuously after the making thereof, the same as 
it was before the contract was executed, (Folio 5.) De- 
fendant, by his answer (folio 31) as to this allegation, says: 
He don’t know what the intentions of Sumner were when 
he made the contract, but it was not his intention to work 
it continuously, 

A party will be held to that meaning which he knew 
the other party supposed the words bore, if this can be 
done without making a new contract for the parties. 


2 Pars. Cont., p. 499. 


The next point made, that the Court erred in leaving 
to the jury whether or not Hill worked the mine with rea- 
sonable diligence. I asked the court to say to the jury, it 
was a question of law, and that he did not so work it. If 
the court erred in submitting that question to the jury, it 
was an error without prejudice. The Court should have 
said that as a matter of law; the jury said no more. The 
jury computed the interest from the 29th day of July, 1885, 
when the lease was made. This is conceded by the coun- 
sel’s argument. That was as favorable to defendant as he 
could expect. If the contract was he should work the 
claim with diligence, then plaintiff was entitled to at least 
a year or a year and a half’s more interest than she got. 
There can be no question but what plaintiff was entitled to 
interest from the making of the lease. We contended she 
was entitled to interest for a longer period of time, but 
failed to get it. But it matters not what was said to the 
jury, or whether they found upon the first proposition 
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submitted to them as to the diligence with which Hill 
worked the property. If the Court was right on the second 
branch of the case, that making a lease was a disposition 
of the property within the meaning of the contract, in 
such a sense as brought the money due upon it, the 
judgment must be affirmed. 

As to the counsel's authorities on this point. 

The case in 11 Iowa was one in which the city of Du- 
buque assumed to rent a stall in the market for fifty dol- 
lars a year. The defense was that such a lease could not 
be made without submitting’ that question to a vote of the 
inhabitants of the city, because the city charter read that 
the city should not azspose of and sell its real estate unless 
the proposition was submitted to a vote of the inhabitants. 
The Court ruled that provision did not refer to leasing 
property, and that is all it did decide. It did not assume 
to give a construction to the words “dispose of or sell.” 

Less is said as to these words and what they imply, in 
the next case cited by the gentleman in the 15th Iowa, 
394, and the words “dispose of’ are not mentioned by the 
Court, 7 
Also, the case in 15th Johnson, 277, arose upon a lease. 
The words used were “sell and dispose of.” Such decisions 
throw no light upon the construction given to the words 
“dispose of or sell”’ in this contract. 

This Court has said,in Phelps vs. Harris, supra, that the 
expression /o sell and dispose of, may even be construed 
to mean a disposal by sale; but the words dzspose of did 
not imply that the disposition must be by sale, but it might 
be in some other way. This authority justifies the con- 
struction which the Court gave to the words “dispose of”’ 
in this contract. 

Neither do I find the words “dispose of” referred to in 
the 17th Johnson, nor 21st Wendall cited by counsel, and 
the case of Cruso vs. Bugby, 3 Wilson, 234, and Doe vs. 
Hill, 4 Dowl, and Ryl, cited by counsel, refer to other 
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words and expressions, and they do not refer to the words 
“ dispose of.” 

The question is, did not Hill dispose of this property in 
such a way as to bring the money due when he leased it, 
and whether something less than a parting and conveying 
the fee is not a disposing of the property within the mean- 
ing of this contract, That it is so, Phelps ws. Harris, 
supra.; United States vs. Gratiot, supra., and Sheffield ws. 
Lord Orrery, 3 Aikyns, cited by counsel, clearly show, 


Respectfully submitted, 
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LEWIS W. SMITH VS. RICHARD J. BOLLES. 1 


1 The United States of America to Richard J. Bolles, Greeting: 


You are hereby cited and admonished to be and appear at 
a Supreme Court of the United States to be holden at Washington 
on the second Monday of October next, pursuant to a writ of error 
filed in the clerk’s office of the circuit court of the United States 
for the northern district of Ohio, eastern division, wherein Lewis 
W. Smith is. plaintiff in error and you are defendant in error, to 
show cause, if any there be, why the judgment rendered against the 
said plaintiff in error, as in the said writ of error mentioned, should 
not be corrected and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable Martin Welker, dist. judge U.S. and one of 
the judges of said circuit court, this 5th day of May, in the year of 
our Lord one thousand eight hundred and eighty-six. 

M. WELKER, 
Dist. Judge U.8., N. D. O. 


2 On this sixth day of May, in the year of our Lord one 

thousand eight hundred and eighty-six, personally appeared 
John Odell, deputy marshal of the United States for the northern 
district of Ohio, before me, the subscriber, O. C. Beatty, United 
States commissioner for said district, and makes oath that he de- 
livered a true copy of the within citation to E. J. Estep, of the firm 
of Estep, Dickey & Squire, attorneys of record for the within- 
named Richard J. Bolles, the said Richard J. Bolles not being found 
within said northern district of Ohio and having no residence 
therein. | 


JOHN ODELL. 


Sworn to and subscribed the sixth day of May, A. D. 1886 
OQ. C. BEATTY, 
Ll. S. Commissioner, N. D. O. 
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3 Unitrep STATES OF AMERICA, 88: 


The President of the United States to the honorable the judge of the 
circuit court of the United States for the northern district of Ohio, 
Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court, before you, 
the judges therecf, between Richard J. Bolles, plaintiff, and Lewis 
W. Smith, defendant, a manifest error hath happened, to the great 
damage of the said Lewis W. Smith, as by his complaint appears, 
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we, being willing that error, if any hath been, should be duly cor- 
rected and full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this writ, so 
that you have the same at Washington on the second Monday of 
October next, in the said Supreme Court to be then and there held, 
that, the record and proceedings aforesaid being inspected, the said 
Supreme Court may cause further to be done therein to correct that 
error what of right and according to the laws and customs of the 
United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the 5th day of May, in the year of our Lord 
one thousand eight hundred and eighty-six. 

!Seal of the Circuit Court, North'n Dist. of Ohio. | 
AUGUSTUS J. RICKS, 
Clerk of the Circuit Court of the United States, N. D.O., East. Div. 


Allowed by— 


3a Unitep STATES OF AMERICA, 
Eastern Division, Northern District of Ohio: 


I, Augustus J. Ricks, clerk of the circuit court of the United States 
within and for said district, do hereby certify that, in obedience to 
the command of the within writ of error, the court has duly searched 
the record and proceedings of the said court in the cause aforesaid, 
and now herewith transmit to the Supreme Court of the United States 
a full and: complete transcript thereof. 

In witness whereof | have hereunto set my hand and affixed the 
seal of said circuit court, at office, in the city of Cleveland, this 19th 
day of July, A. D. 1886. 

[Seal of the Circuit Court, North’n Dist. of Ohio ] 
AUGUSTUS J. RICKS, Clerk. 


3b Be it remembered that heretofore, to wit, on the 21st day of 


February, A. D. 1884, the following petition was filed in this 

‘ause in said court; which petition is in the words and figures fol- 
lowing, viz: 

Petition. 
In the Circuit Court of the United States, Northern District of Ohio, 
Eastern Division. 
RicHArD J. Bo tves, Plaintiff, vs. Lewis W. Smiru, Defendant. ~ 
Petition for money only. 


Richard J. Bolles, plaintiff, says he is a citizen of the State of New 
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York and resident in the city of New York; that the defendant, 
Lewis W. Smith, is a citizen of the State of Ohio and resident in 
Ashtabula county, in said eastern division of said northern district, 
The plaintiff says, further, that some time in the fall of 1879 the de- 
fendant and one Joseph W. Haskins entered into a fraudulent com- 
bination to form an incorporated mining company based upon 
alleged mining property in Pinal county, Territory of Arizona, and 
for the alleged purpose of mining silver ore therefrom and milling 
the same for market; that title to said property was claimed to be 
in said Haskins; that some time in October, 1879, as plaintiff is in- 
formed and believes and so charges the fact to be, said Haskins, 
Smith, and others organized said corporation, under the laws of 
New York, under the name of “The Irene Mill and Mining Com- 
pany,” representing a capital of $2,000,000, divided into 100,000 
shares of $20.00 each; that said Haskins took the whole of the stock 
and paid for the same by transferring to said company said alleged 

mining property, and apparently for said sum of $2,000,000; 
oc that said Haskins and Smith then represented that 60,000 

shares of said stock so issued to or paid for by said Haskins 
was deposited with the treasurer of said comp pany to be sold to sub- 
scribers and purchasers, and the proceeds, when secured, to be ap- 
plied to the construction of a stamp mill to be connected with said 
supposed mining property and for the purpose of sinking shafts, 
making tunnels, and developing the mines; that the defendant had, 
in connection with said Haskins, some interest in said stock, the ex- 
tent of which depended upon the amount of stock he should sell; 
that plaintiff was at the time wholly ignorant of the value of said 
stock and of the mining property on which it was based; that on 
or about the month of February, 1880, the defendant applied to 
plaintiff to buy or subscribe for some of said stock, and stated that 
he had an interest in the property or stock ; that before acquiring 
an interest he had learned from said Haskins the location of the 
property and its enormous value as a mining property, and to sat- 
isfy himself he had gone to Arizona and thoroughly examined it, 
and to induce the plaintiff to buy or take some of said stock he rep- 
resented the mining district to be new, with few, if any, inhabitants; 
that Mexicans, without machinery, were making enormous profits 
weekly and monthly; that the introduction of machinery would 
largely increase profits; that the surrounding country was full of 
rich-paying ore, and if his company had no ores very large profits 
could and would be made by milling the ores alone; that the mine 
was an enormous fissure vein 40 or 50 feet wide; they had a very 
large amount of pay ore on dump at the mouth of the shaft, 
enough to run the mill for a long time; that he had been in 

and through the mine; that he had procured assays 
4 of the ores taken indiscriminately from the ores in the shaft 

and tunnel, and that it produced from 125 to 150 dollars per 
ton of silver and portions of it much more and over $200 per ton; 
that loss was impossible, because there was sufficient ore on the dump 
to pay the entire outlay for mill and expenses and, second, because 
the profits on milling ore for others would be large enough to pay 
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everything; that he had been into the shaft and taken from it the ores 
the value of which he had represented ; that the shaft was more than 
one hundred feet deep and showed good ores all the way, and that 
no investment could be made that could or would result in larger 
and quicker returns; and the plaintiff says that, relying wholly upon 
the representations of said Smith and without knowledge or sus- 
picion that the same was untrue and at the special instance and re- 
quest of said Smith, he, on or about February —, 1880, agreed to buy 
of said Smith 4,000 shares of said stock at $1.50 per share; that by 
direction of said Smith he paid the money in the months of Febru- 
ary and March, 1880, to wit, $6,000, to one H. J. Davis, who claimed 
to act as treasurer of said Irene Mill and Mining Company, and re- 
ceived from him certificates for four thousand shares of the capital 
stock of said company in completion of the contract so made with 
defendant. 

Plaintiff, in fact, says that said mining district was not new; that 
othér mills were then in use in the immediate vicinity ; that Mexi- 
cans were not making enormous profits or any profits in handling 
said ores with or without machinery; that no profits could be made 

by milling ores from said supposed mine or other mines in 
5 the vicinity; that neither the said Smith and Haskin nor 

said company had a large amount of pay ore or any ore on 
dump at said supposed mine, nor was there ore in the vicinity which 
could or would make such mill profitable; that the shaft was less 
than fifty feet deep; that it did not show any good or workable ores ; 
that said Smith did not procure assays of said ores taken indiscrim- 
inately from the shaft showing from $125 to $150 per ton or any 
quantity sufficient for successful mining; that each and all of the 
representations made as aforesaid by defendant were false and -un- 
true and were at the time known to said defendant to be false and 
untrue and were so made by defendant to cheat and defraud the 
raperrt that he was induced wholly by said representations to pay 
lis said money; that said mining property is wholly worthless as 
such and was known to said defendant to be worthless at the time 
of making said representations. 

Wherefore plaintiff says he has sustained damages by reason of 
the premises to the amount of $15,000. 

2. The plaintiff, for a further cause of action against said defend- 
ant, L. W. Smith, says that-he here adopts the statements in the first 
count of this petition set forth and makes the same part of this cause 
of action to the same extent as if here rewritten, except as to the 
number of shares purchased, the amount paid, and the damages 
claimed. He says that J. H. Bolles is his brother; that they were 
together at some of the negotiations and conversations with the de- 
fendants in relation to said supposed mining property and said stock, 
and this plaintiff communicated to him the representations herein- 
before set forth ; that said defendant, to induce said J. H. Bolles to 
purchase, take, and pay for 2,000 shares of said stock, thus made to 

him each and all of the false and fraudulent statements and 
6 representations specifically set forth in said first cause of 
action; that said J. H. Bolles believed said representations, 
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and, so believing them, was thereby induced to and did purchase 
2,000 shares of said stock at and for the price of $1.50 per share, and 
by direction and request of said defendant paid to said H. J. Davis 
the sum of $3,000, being the sum so agreed upon with the defend- 
ant. 

That the defendant, when he made to said J. H. Bolles said sey- 
eral representations, well knew they and each of them were false and 
untrue and fraudulently intended thereby to cheat and deceive the 
said J. H. Boiles; that each and all of said representations were in 
fact false and untrue and the said J. H. Bolles was thereby cheated 
and defrauded ; that by reason of the premises an action accrued to 
the said J. H. Bolles to have and recover of said defendant said sum 
of $3,000, with interest from the time of payment, to wit, from April 
Ist, 1880; that afterwards and before the commencement of this 
action the said J. H. Bolles sold, assigned, and transferred his said 
claim to the plaintiff, who is now the owner and holder thereof, and 
that there is due to him on account thereof $3,000, with interest from 
April Ist, 1880; that said J. H. Bolles then was and still is a citizen 
of the State of New York and not a citizen or resident of the State 
of Ohio. 

3. The plaintiff, for a further cause of action against said defend- 
ant, L. W. Smith, says that he here adopts the statements in the first 
count of the petition set forth and makes the same part of this cause 
of action to the same extent as if here rewritten, except as to the 
number of shares purchased, the amount paid, and the damages 

claimed. He says that L. W. Marsteller was at the time of 
7 the purchase hereinafter stated and-still is a citizen of the 

State of New York; that on or about June 22nd, 1880, said 
Marsteller bought from defendant Smith 800 shares of said Irene 
Mill and Mining Company stock at and for the price of two dollars 
per share, which he then and there paid to said defendant in money; 
that said defendant, to induce said Marsteller to purchase, take, and 
pay for said 800 shares of said stock, made to him each and all of 
the false and fraudulent statements and representations specifically 
set out and stated in said first cause of action, and many more; that 
said L. W. Marsteller believed said representations, and, so believing 
them, was thereby induced to and did purchase said 800 shares of 
said stock at and for the price of two dollars per share, which said 
sum, to wit, $1,600, he then and there paid to said defendant and 
received from him a certificate for the shares so purchased; that de- 
fendant, when he made to the said L. W. Marsteller said several rep- 
resentations, well knew that they and each of them were false and 
untrue and fraudulently intended thereby to cheat and deceive the 
said L. W. Marsteller; that each and all of said representations were 
in fact false and untrue and the said Marsteller was thereby cheated 
and deceived; that said stock was in fact wholly worthless; that by 
reason of the premises an action acerued to said L. W. Marsteller to 
have and recover of said defendant said sum of $1,600, with interest 
from the time of payment, to wit, from said June 22nd, 1880; that 
afterwards and before the commencement of this action the said L. 
W. Marsteller sold, assigned, and transferred his said claim to this 
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plaintiff, who is now the ownerand holder thereof, and that 
8 there isdue to him on account thereof as such owner and holder 
said sum of $1,600, with interest from June 22nd, 1880. 

4. The plaintiff, for a further cause of action against said defend- 
ant, L. W. Smith, says that he here adopts the statements in the first 
count of this petition set forth and makes the same part of this 
cause of action to the same extent as if here rewritten, except as to 
the number of shares purchased, the amount paid, and the damages 
claimed. He says that Mary Manchester was at the time of the 
purchase hereinafter stated and still isa citizen of the State of New 
York and resident of the city of New York; that on or about June 
Ist, 1880, said Mary Manchester bought from the defendant Smith 
225 shares of the said Irene Mill and Mining Compauy stock at and 
for the price of two dollars per share, whieh she then and there paid 
to said defendant in money; that said defendant, to induce the said 
Mary Manchester to purchase, take, and pay for said 225 shares of 
stock, made to her each and all of the false and fraudulent repre- 
sentations or statements specifically set out and stated in said first 
ause of action, and many more; that said Mary Manchester be- 
lieved said representations and statements, and, so believing them, 
was thereby induced to and did purchase of said defendant said 225 
shares of stock at and for the price aforesaid ; that defendant, at the 
time of making said representations, well knew that they and each 
of them were false and untrue and fraudulently intended thereby to 
cheat and deceive the said Mary Manchester; that each and all of 
said representations were in fact false and untrue and the said 
Mary Manchester was thereby cheated and deceived; that said 

stock was in fact wholly worthless; that by reason of 
9 the premises an action accrued to said Mary Manchester 

to have and recover from said defendant said sum of $450, 
with interest from June Ist, 1880; that afterwards and before the 
commencement of this action the said Mary Manchester sold, as- 
signed, and transferred her said claim to the plaintiff, who is now 
the owner and holder thereof, and that there if due to him on ac- 
count thereof as such owner and holder said sum of $450, with in- 
terest after June Ist, 1880. 

5. The plaintiff, for a further cause of action, says that he here 
adopts the statements in the first count of this petition set forth and 
makes the same part of this cause of action to the same extent as if 
here rewritten, except as to’'the number of shares purchased, the 
amount paiu, and the damages claimed. He says that John Van 
Gassbeck was at the time of the purchase hereinafter stated and 
still is a citizen of the State of New York and resident in the city of 
New York; that on or about August Ist, 1880, said John Van Gass- 
beck bought of and from the defendant Smith 2,500 shares of the 
said Irene Mill and Mining stock at and for the price of two dollars 
per share, which he then and there paid to said defendant in money, 
to wit, $5,000; that said defendant, to induze the said John Van 
Gassbeck to purchase, take, and pay for said stock, made to him 
each and all of the false and fraudulent representations and statements 
specifically set out and stated in said first cause of action, and also 
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stated that he was thoroughly familiar with said mine; that he had 
taken out ores from different parts of it,and that its assays run from $175 
to $250 per ton, and that to show his faith in the mine he had sold a 
house in New York, before owned by him, for $30,000 and put 
10 every dollar of it into the mine; that defendant had with 
him aman named Snedecor, who stated in the presence of 
defendant that he, defendant, was a man who stood high in Ashta- 
bula, Ohio, where he lived; that he was president of a bank, a mer- 
chant, and a man of large wealth and could be relied on; that said 
John Van Gassbeck believed said representations and statements, 
and, so believing them, was thereby induced to and did purchase of 
said defendant said 2,500 shares of stock at and for the price afore- 
said ; that defendant, at the time of making said representations, 
well knew that they and each of them were false and untrue and 
fraudulently intended thereby to cheat and deceive the said John 
Van Gassbeck; that each and all of said representations were in 
fact false and untrue and the said John Van Gassbeck was thereby 
cheated and deceived; that said stock was in fact wholly worthless; 
that said mine was at no time of any value; that at the time of 
purchasing said stock the certificate for the same was, at the request 
of said John Van Gassbeck, issued to Mary A. Van Gassbeck, his 
wife, but without consideration on her part; that by reason of the 
premises an action accrued to said John Van Gassbeck to have and 
recover from said defendant said sum of $5,000, with interest from 
June Ist, 1880; that afterwards and before this action was com- 
menced the said John Van Gassbeck and Mary A. Van Gassbeck 
sold, assigned, and transferred his and their claim to the plaintiff, 
who is now the owner and holder thereof, and that there is due to 
him on account thereof as such owner and holder said sum of $5,000, 
with interest after June Ist, 1880. 
1] The plaintiff further says that he holds, by reason of the 
purchases and transfers aforesaid, the certificates of each and 
all of said purchases, and he here offers to bring them into court to 
be disposed of as the court shall direct. 

The plaintiff therefore prays judgment against the defendant, L. 
W. Smith, for the sum of $25,050.00, with interest on $18,000.00 
from April Ist, 1880; on $1,600 from June 22nd, 1880; on $5,450 
from June Ist, 1880, and for other proper relief. 

ESTEP, DICKEY anp SQUIRE, Attorneys. 


DAVENPORT anp LEEDS, Of Counsel. 


THE STATE oF New YOrRK, r~ 
County and City of New York, j~° 
Richard J. Bolles, being sworn, says that the facts in the foregoing 
petition set forth are true, as he believes. 


RICHARD J. BOLLES. 


Sworn to and subscribed by said R. J. Bolles before me and in 
my presence February 20th, 1884. 
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Witness my signature and official seal hereto affixed, at city of 
New York, this 20th day of February, A. D. 1884. 
[SEAL. | R. G. BUTLER, 
, Notary Public, Westchester Co. 
Cert. filed in N. Y. Co. 


RicHArD J. Boures, PI'tff, vs. Lewis W. Smitn, Def’t. 


1? Issue summons for deft ndant, returnable according to law : 
sult brought for $25,050.00, with interest on $18,000 after 
April Ist, 1880; on $1,600 after June 22nd, 1880; on $5,450 after 
June Ist, 1580. 
ESTEP, DICKEY anp SQUIRES, Att’ys. 
DAVENPORT anp LEEDS, Of Counsel. 


And afterwards, to wit, on the 29th day of February, A. D. 1884, 
the following summons was filed in this cause in said court, viz: 


Summons. 


Tue Unitep States or AMERICA, | .. . 
Northern District of Ohio, ae 


The President of the United States of America to the marshal of 
the northern district of Ohio, Greeting: 


You are hereby commanded to notify Lewis W. Smith that he 
has been sued by Richard J. Bolles in the circuit court of the United 
States within and for the said district, and that unless he answers 
by the 2znd day of March, A. D. 1884, the petition of the said plain- 
tiff against him filed in the clerk’s oftice of said court, at Cleveland, 
in said district, such petition will be taken as true and judgment 
will be rendered accordingly. You will make due return of this 
summons on the 3rd day of March, A. D. 1884. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this 21st day of February, A. D. 1884, and in the 
108th year of the Independence of the United States of America. 

[ SEAL. ] A. d. RICKS, Clerk, 
By O. C. BEATTY, 
Deputy Clerk. 


Returnable 2nd Monday after issued ; ans. by 3rd Saturday 
13 after return day. 


NorRTHERN District OF OHIO, 88: 


On the 28th day of February, 1884, at Ashtabula, Ohio, I deliv- 
ered to the within-named Lewis W. Smith a true and duly certified 
copy of this writ. 


W. F. GOODSPEED, 
U.S. Marshal, 
By JOHN ODELL, Deputy. 


. 
; 
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Felix Nicola has acknowledged himself security for all costs for 
which the plaintiff may be liable in this suit. 


(Endorsed :) Summons. Suit brought for $25,050.00, with inter- 


est on $18,000 after April Ist, 1880; on $1,600 after June 22nd, 


~~ 


ISSO; on $5,450 after June Ist, 1880. Returnable March 3rd, 1884. 
Rule for answer March 22nd, 1884. Returned and filed February 
29th, 1884. <A. J. Ricks, clerk 


14 And afterwards, to wit, on the 6th day of October, A. D. 
1884, the followin answer was filed in this cause in said 
court, V1Z: 


is 


Answer 


In the Circuit Court of the United States, Northern District of Ohio, 
Kastern Division. 


RicHarD J. Boies, Plaintiff, vs. Lewis W. Smitn, Defendant. 


Now comes the said defendant, Lewis W. Smith, and for answer 
to the petition of the plaintiff says that he admits the citizenship and 
residence of the plaintiff and of this defendant as in said petition 
set forth ; and for further answer to the petition of the plaintiff this 
defendant says that he denies each and every other allegation and 
statement in said petition contained. Whereupon this defendant, 
having fully answered, asks to be dismissed with his costs. 

BOYNTON anp HALE anpb 
NORTHWAY anv FITCH, 
Alt’ys for Defendant. 
THe State or OnIO, | 
Ashtabula County, | 


. N s 


Lewis W. Smith, being first duly sworn, on oath says that he is 
the defendant in the above action, and that all of the facts stated 
and allegations in his foregoing answer are, as he believes, true. 


L. W. SMITH. 


Sworn to before me and signed in my presence this 4th day of 
October, A. D. 1884. 
Witness my hand and notarial seal. 
[SEAL. | R. W. CALVIN, 
Notary Public in and for Ashtabula County, Ohio. 


15 And afterwards, to wit, on Monday, March Ist, A. D. 1886, 

and on each of the days following, being days of the Febru- 
ary term, A. D. 1886, of said court—present, the Honorable Martin 
Welker, district judge—the following proceedings were had in this 
cause in said court, viz: 


Order to Empanel a Jury. 
This day came the parties, by their counsel, and a jury, being 


called, came, to wit, David Skeals, Egbert Hutchinson, David At- 
2— 308 
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water, Henry Beatty, Daniel Haun, James H. Strong, John Nelson, 
M. A. Day, Charles Frantz, J. P. Cowan, Joseph P. Bell, and Ed- 
ward Morehouse, who, being elected, were duly empanelled and 
sworn to well and truly try the issues joined between the parties at 
bar, and, after counsel had made astatement of the case to the jury, 
the further hearing of the case was postponed until to-morrow. 


Order Giving Plaintiff Leave to File Amended Petition. 


‘TUESDAY, March 2nd, LSS6. 


This day came the parties, by their counsel, and came also the 
jury as heretofore empanelled and sworn herein, and, upon the ap- 
plication of the plaintiff, it is ordered that he has leave to file an 
amended petition inslanter upon terms as to the payment of costs, to 
be determined hereafter, and, said petition having been filed, the 
trial proceeded. Testimony was offered by plaintiff, but not closed, 
when further proceedings were continued until to-morrow. 


And afterwards, to wit, on the 2nd day of March, 1586, the fol- 
lowing motion was filed in this cause in said court, viz: 


Motion lo Strike Out Parts of Amend: d Petition. 


In the Circuit Court of the United States, Northern District of Ohio, 
Eastern Division. 


Ricuarp J. Boies, Plaintiff, vs. Lewis W. Smira, Defendant. 


Motion. 


16 The defendant, Lewis W. Smith, now comes and moves the 
court to order stricken from the amended petition the second, 

third, fourth, and fifth causes of action in said amended petition con- 
tained, for the reason that the same are not amendments of the sec- 
ond, third, fourth, and fifth causes of action set forth in the origina! 
petition, nor are either of said causes of action in said amended pe- 
tition contained an amendment of any cause of action contained in 
the original petition set forth, but each of said causes of action in 
the amended petition above specified isa new and different cause of 
action from any contained in the original petition. 

NORTHWAY anp FITCH anp 

BOYNTON anon HALE, 

Attys for Def’ts. 


And afterwards,to wit,on March 2nd, 1886, the following amended 
petition was filed in this cause in said court, viz: 


SMITH VS. RICHARD J. BOLLES. 


LEWIS W. 


Amended Petition. 


In the Circuit Court of the United States, Northern District of Ohio, 
Kastern Division. 


RicHarD J. Boies, Plaintiff, vs. Lewis W. Smiru, Defendant. 


Richard J. Bolles, plaintiff, says he is a citizen of the State of New 
York and resident of the city of New York; that the defendant, 
Lewis W. Smith, is a citizen of the State of Ohio and resident of said 
northern district and eastern division. The plaintiff says that some 
time in the fall of 1879 the defendant and one Joseph W. Haskins 

entered into a fraudulent combination to form an incorpo- 
7 rated company based upon alleged mining property in the 

Territory of Arizona and for the alleged purpose of mining 
and milling silver ore for market; that title to said property was 
claimed to be in said Haskins; that some time in October, 1879, as 
plaintiff is informed and believes and so charges, said Haskins and 
others organized said corporation, under the laws of New York,under 
the name of the Irene Mill and Mining Company, representing a 
capital of $2,000,000, divided into 100,000 shares of twenty dollars 
each ; that said Haskins took the whole of the stock and paid for 
the same by transferring to said company said alleged mining prop- 
erty and apparently for said sum of $2,000,000; that said Haskins 
and Smith then represented that 60,000 shares of said stock so issued 
to or paid for by said Haskins was deposited with the treasurer of 
said company to be sold to subscribers and purchasers and the pro- 
ceeds to be applied to the construction of a stamp mill to be con- 
nected with said supposed mining property and for the purpose of 
further sinking the shaft and tunnel then in progress; that the de- 
fendant had. in connection with said Haskins, Some interest in sald 
stock, the extent of which was then and still is unknown to plaintiff. 

That plaintiff was wholly ignorant of the value of said stock 
and of the mining property on which it was supposed to be based ; 
never having dealt in such stock or property; that in the month 
of February, 1850, the defendant applied to him to buy and sub- 
scribe for some of said stock. lie stated that he was interested in 
the stock; that before acquiring an interest he had learned from 
said Haskins the location of the property and its enormous value 

as a mining property, and to satisfy himself he had gone 
18 to Arizona and thoroughly examined it, and, to induce the 

plaintiff to buy or take some of said stock, he represented to 
plaintiff that the mining district in which said alleged property was 
located was new, with few, if any, inhabitants; that Mexicans with- 
out machinery were making enormous profits weekly and monthly; 
that the introduction of machinery would largely increase the profits ; 
that the surrounding country was full of rich-paying ore, and if his 
company had no ores very large profits could and would be made 
by milling the ores from other places alone; that the mine was an 
enormous fissure vein 40 or 50 feet wide; that they hada very large 
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amount of pay ore on dump at the mouth of the shaft, to wit, sev- 
eral hundred tons, and enough to run a mili for a long time. He 
said he had been in the mine and examined thoroughly - that he had 
procured assays of the ores, taken by himself indiscriminately from 
the mine in the shaft and tunnel, and that it assayed and produced 
from $125 to 150 per ton of silver and portions of it much more 
and over $200 per ton; that loss was impossible, because there was 
sufficient ore on the dump to pay the entire outlay for the mill and 
expenses and, second, because the profit on milling ore for others 
would be large enough pay everything: that he had been in the shaft 
and taken from it the ores he had spoken of; that the shaft was more 
than one hundred feet deep and showed good-paying ores all the way, 
and that no investment could be made that could or would result in 
larger and quicker returns. He also said he had put in his house 
and lot and cash; that he had gone to examine the mine on purpose, 

and at a cost of $700 or more, to satisfy himself; that there 
19 was no stamp mill in that partof the country ; that it would 

cost only $25 per ton to mine and mill the ore, and that it 
was a mnilling ore; that on account of the vast amount of ore then 
in sight such a chance would not occur once in a lifetime; that he, 
plaintiff, had known defendant for several years and believed him 
to be a truthful, honest man, and without knowledge or suspicion 
that said representations were untrue; but, believing and relying on 
the same, he, at the request of the defendant, in the month of Feb- 
ruary, 1SSO, agreed to buy of said Smith L OOO shares of said stock 
at $1.50 per share, which contract was completed in the month of 
March, 1880, by the payment in full of the purchase price, to wit, 
$6,000, to one H. J. Davis, who claimed to act as treasurer of said 
company, and received from — certificates for said stock some time 
in the month of March, 1880. Plaintiff, in fact, says that said rep- 
resentations were each and all false and fraudulent; that said mining 
district was not new; that other mills had been constructed within 
a few miles of said supposed mine; that Mexicans were not making 
enormous profits or any profits in handling ores, with or without 
machinery, in said district or vicinity ; that no profits could be made 
from said supposed mine or other supposed mines in the vicinity ; 
that said ore, if any there was, was not a milling ore, but a smelting 
ore; that there was not any paying vre, in large or small quantities, 
on the dump at the mouth of said shaft or in or about said mine— 
either several hundred tons or any other quantity—nor was there 
ore in the vicinity that could or would make a mill profitable; that 
the shaft was less than fifty feet deep; that it did not show good or 
working ore all the way or part of the way down; that defendant had 

never been in the shaft or mine; that he never had the assays 
20 made, asstated by him; that he had not put money intothestock 

or mine nor sold his house and lot to be paid for in said stock, 
and the same is still owned by himself or wife; that each and 
all of the representations so made by the defendant, except that he 
had been out and examined the mine, were false and untrue and were 
at the time known to be false and untrue by the defendant and were 
so made by defendant to cheat and defraud the plaintiff; that he 
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relied wholly upon them and was thereby induced to purchase said 
stock and pay his money as aforesaid ; that said stock and mining 
property was then and still is wholly worthless ; that had the same 
been as represented by defendant it would have been worth at least 
$10 per share, and so plaintiff says that by reason of the premises he 
has sustained damages to the amount of $40,000. 

No. 2. The plaintiff further Says that John H. Bolles is a citizen 
of the State of New York; that the Irene Milland Mining Company 
and its supposed property was organized and located as in the first 
paragraph of this petition 1s set forth; that the defendant was inter- 
ested therein as therein stated, and so much of said first paragraph 
as refers to the organization of said company and the connection of 
said Smith therewith is here made part of this cause of action as if 
here again written out in full; and plaintiff says that in the month- 
of February and March, 1880, the defendant requested said John H. 
Bolles to purchase and subscribe for 2,000 shares of the stock of said 
[rene Mill and Mining Company, and to induce the purchase thereof 
by the said John H. Bolles the defendant represented to said John 
H. Bolles that he had heard of the Irene mine from J. W. Haskins; 

that to satisfy himself he had visited the mine, which was near 
21 Globe, in Arizona Territory ; that he visited it for the pur- 

pose of ascertaining if what he had so heard as to its value and 
condition was true; that he had found the mine a very valuable 
one: that there was a large amount, to wit. several hundred tons, 
taken out and on the dump; that the shaft was more than one hun- 
dred feet deep ; that the ore then taken out from the shaft did not 
any of it run under $100 of silver to the ton; that he knew the ore 
was milling ore; that the cost of milling and mining would be 
about $35 per ton; that there was enough ore on the dump to pay 
for a mill and all expenses, so that in any event there would be no 
loss; that the country around the mining location produced large 
quantities of paying ore; that if this company had no mine the use 
of the mill in that section with the pay ores produced and found 
there would make it a paying enterprise on that basis alone. He 
spoke of the crude methods of working mines in that neighborhood 
by arrastre and in which all the bullion could not be obtained ; that 
the Mexicans, notwithstanding this loss, made large profits; that 
Globe was a new camp, but few people there, and would soon have 
a great growth; that he had put money in himself, a considerable 
sum, and was not taking any risk in doing so; that the vein in said 
Irene mine was 20 to 30 feet wide and widened as it went down; 
that the shaft was 100 feet deep; that he had been through the 
property, the mine and shaft, and seen the ores; that he had made a 
thorough examination and satisfied himself of the facts he had stated ; 
that he selected the ores indiscriminately through the shaft in order 
to determine the value; that the average was considerably over 
$100 per ton and nore running under that amount; that there 

was no mill there; that the ore he had assayed he 
22 took from the shaft; that he had enough money, with 

what said John H. and the plaintiff subseribed or took, to 
carry through the enterprise. Plaintiff says that said John H. Bolles 
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believed said statements and representations, and, believing them 
and relying thereon and being induced thereby, agreed with said 
Smith to buy and did buy 2,000 shares of said stock at the special 
instance and request of said defendant and paid for the same the 
sum of $5,000 to one H. J. Davis, being the sum so agreed upon 
with defendant; that said defendant, when he so made said repre- 
sentations, knew them to be false and untrue; that they were in fact 
each false and untrue except that said Smith had been to see said 
property and spoke from or claimed to speak from personal knowl- 
edge and was made with the intention of cheating and defrauding 
the said J. H. Bolles; that the said J. H. Bolles was thereby cheated 
and defrauded out of his said money ; that if the said property had 
been as described by defendant the said stock would have been 
worth at least $10 per share, and that, by reason of the premises, he 
was In fact damaged to the extent of 86,000, and there by an action 
accrued to said J. H. Bolles to have and demand of said defendant 
his damages as aforesaid ; that afterward and before the commence- 
ment of this suit the said J. H. Bolles sold, assigned, and trans- 
ferred to this plaintiff his said claims and damages against the de- 
fendant, whereby plaintiff has become and is the owner thereof and 
is entitled to recover of defendant his damages aforesaid, to wit, said 
suin of $6,000. 
No. 3. The plaintiff further says that L. W. Marstellar is a citizen 
of the State of New York; that the Irene Mill and Mining Company 
and its supposed property was organized and located as in the 
23 first paragraph of this petition set forth; that the defendant 
was interested therein as stated, and so much of said first 
paragraph as refers to the organization of said company, its loca- 
tion, and the connection of said Smith therewith is here made part 
of this cause of action as if here again written out in full; and the 
plaintiff says in and during the month of June, 1880, the defend- 
ant requested said L. W. Marsteller to purchase and subscribe for 
800 shares of the stock of said Irene Mill and Mining Company, and, 
to induce the purchase thereof by the said L. W. Marstellar, the de- 
fendant represented to said Marstellar that he had visited the mine; 
that — had found it much richer than he expected ; that he consid- 
ered it one of the best mining properties in Arizona; that he had 
put into it $1,500 in cash and a house and: lot in New York worth 
from $26,000 to $30,000, and that said Marstellar could see from that 
what confidence he had in the investment; that the quality of the 
ore was constantly improving in the shaft; that — ought to have a 
20-stamp mill instead of a 10-stamp mill; that Globe was one of the 
best mining districts in the country ; that there was enough ore on 
the dump to run the mill for some time, averaging froin 40 to $200 
per ton; that there was plenty of ore from other mines to run the 
mill at a large profit; that the shaft was down 200 feet; that he had 
seen it and examined the quality of the ore in the mine, and that 
there was large quantities of paying ore in sight in the shaft. Plaih- 
tiff says that said L. W. Marsteilar believed said statements and 
represent: tions of defendant, and, believing them and relying 
thereon and being induced thereby, agreed toand did purchase from 
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said Smith 800 shares of said stock at and for $2 per share, which 
he then and there paid to said Smith, to wit, $1,600. 
24 That said representations so made by said Smith were each 
and all of them false and untrue, except that he had visited 
the property and examined it for himself; that said Smith, when 
he made said representations, knew them to be false and untrue 
and were made with the intention of cheating and defrauding the 
said Marstellar out of his said money and inducing him to buy a 
worthless article or stock, and that said stock was at the time wholly 
worthless; that if said property had been as described by tlhe de- 
fendant said stock would have been worth at least $10 per share, 
and that by reason of the premises he was in fact damaged to the 
extent of $2,000, and thereby an action accrued to said L. H. Mar- 
steller to have and demand of said defendant his damages aforesaid ; 
that afterwards and before the commencement of this suit the said 
L. H. Marstellar sold, assigned, and transferred to this plaintiff his 
said claim and damages against the defendant, whereby plaintiff 
has become and is the owner thereof and 1s entitled to recover of de- 
fendant the damages aforesaid, to wit, said sum of $2,000. 

No. 4. The plaintiff further says that Mrs. Mary Manchester is a 
citizen of the State of New York; that the Irene Mill and Mining 
Company and its supposed property was organized and located as in 
the first paragraph of this petition set forth; that the defendant was 
interested therein as therein stated, and so much of said first para- 
graph as refers to the organization of said company, the location of 
the property, and the connection of said Smith therewith is here 
made part of this cause of action is if here again written out in full ; 
and plaintiff says that some time in the month of June, 1880, the 
defendant requested said Mary Manchester to purchase and buy of 
him 225 shares of the capital stock of the Irene Mill and Mining 

Company, and to induce the purchase thereof by the said 
25 Mary Manchester the defendant falsely represented to her 

that he had been to and in the mine; that there were then 
200 tons or more that had been taken out of the mine assaying or 
worth $200 per ton; that the deeper they went with the shaft the 
richer was the ore; that they had bought a mill and would have it 
running in sixty days; that after getting the mill in running order 
the ore was so rich they would be able to make from 20 to 25 cents 
dividend on each share within ninety days; that she would be able 
to buy back her stock with the dividend inside of six months; that 
he had been down in the shaft and knew what he was representing 
about the mine; that he had sold his house and lot on 34th street, 
a valuable property, for $30,000 and had invested every dollar of it 
in the mine; that he would not sell his stock at any price; that de- 
fendant, when he so made said representations, knew them to be false 
and untrue; that they were in fact false and untrue, except the 
statement that he had visited said property and claimed to speak 
from personal knowledge; that defendant made said false represen- 
tations with intent thereby to cheat and defraud said Mary Man- 
chester, and she was by reason thereof deceived, cheated, and de- 
frauded ; that if the said property had been as described by defendant 
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the said stock would have been worth at least $10 per share, and 
that by reason of the premises she was in fact damaged to the ex- 
tent of $1,500, and thereby an action accrued to said Mary Man- 
chester to have and demand of said defendant her damages aforesaid ; 
that afterwards and before the commencement of this action the said 
Mary Manchester sold, assigned, and transferred to this plaintiff her 
said claim and damages against the defendant, whereby plaintiff has 
become and is the owner thereof and is entitled to recover of 

26 defendant his damages aforesaid, to wit, said sum of $1,500. 
No. 5. The plaintiff further says that John Van Gassbeck 

is a citizen of the State of New York: that the Irene Mill and 
Mining Company and its supposed property was organized and lo- 
vated as in the first paragraph of this petition set forth ; that the de- 

fendant was interested therein and connected therewith as in said 
first paragraph mentioned, and so much of said first cause of action 
as refers to the organization of said company, the location of the 
property, and the connection of said Smith therewith 1s here made 
part of this cause of. action as if here again written out in full; and 
laintiff says that some time in the months of August and Septem- 
“ 1880, the defendant reque sted said John Van Gassbeck to pur- 
chase and subscribe for 2,500 shares of the stock of said Irene Mill 
and Mining Company, and to induce the said Van Gassbeck to. make 
the purchase thereof the defendant falsely represented to said Van 
Gassbeck that he knew a very valuable mining stock and believed 
if he, said Van Gussbeck, was as familiar with it as he, the said 
Smith, he would not hesitate to go into it. He, said Smith, repre- 
sented to said Van Gassbeck — had been down into the mine twice ; 
that he had taken ore from different parts of it and had it assayed, 
and it run from $175 to $250 a ton in bullion, and, to show his faith 
in the mine, said he had sold a house owned by him in the citv of 
New York for $30,000 and put every dollar of it in ‘that mine; that 
they had a mill on the property that would be running in ninety 
days; that they had at least 250 tons of paying ore on the dump 
at the mine that could be milled and would pay all expenses; that 
he, said Smith, knew of nothing into which said Van Gassbeck 
could put his money that would yield so quick returns; that, 

27 believing said representations to be true and relying upon 
them, said Van Gassbeck, upon the faith thereof,in the months 

— August and September, 1850, bought of defendant and at 
his special instance and re quest 2,000 shares of said stock at and for 
the price of $2 per share, making $5,000, which he then and there 
paid to defendant. Plaintiff says that each and all of said repre- 
sentations were false and untrue and were known to defendant to 
be false and untrue and were made with the intention of cheating 
and defrauding said Van Gassbeck ; that said stock and property 
were wholly worthless; that said Van Gassbeck wasin fact deceived, 
cheated, and defrauded by reason of the premises out of his said 
money ; that if the said property had been as described by defend- 
ant the said stock would have been worth at least $10 per share, and 
that by reason of the premises he was in fact damaged to the extent 
of $10,000, and thereby an action accrued to said Van Gassbeck to 
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have and demand of said defendant his damages as aforesaid ; that 
afterwards and before the commencement of this action thesaid John 
Van Gassbeck sold, assigned, and transferred to this plaintiff his 
said claim and damage against the defendant, whereby plaintiff has 
become and is the owner thereof and is entitled to recover of defend- 
ant his.damages aforesaid, to wit, said sum of $10,000. 

Plaintiff says that the aggregate of said damages amounts to 
$60,500, and alleges that by reason of the premises he ought to re- 
cover the sum from defendant. 

Wherefore he prays judgment against defendant for $60,500, his 
damages aforesaid. 

By ESTEP, DICKEY anp SQUIRE, 
His Att’ys. 


THE STATE OF ONTO, |. 
é' > 88 . 
Cuyahoga County, | 


28 Richard J. Bolles, being sworn, says that the facts in the 
foregoing amended petition set forth are true, as he believes. 
RICHARD J. BOLLES. 


Sworn to and subscribed by said Richard J. Bolles before me and 
in my presence March ord, 1886. 
J. H. DEMPSEY, [seat] 
Notary Public. 


And afterwards, to wit,on the 2nd day of March, 1886, the follow- 
ing answer to amended petition was filed in this cause in said court, 
Viz: 


Answer to Amended Petition. 


In United States Circuit Court, Northern District of Ohio, Eastern 
Division. 


Ricnarp J. Bouxes, Plaintiff. vs. Lewis W. Smiru, Defendant. 


Now comes the said defendant, Lewis W. Smith, and for answer 
to the amended petition of the plaintiff says that he admits the 
allegations of the residence of the parties and the incorporation and 
the organization of said Irene Company, and that he denies all and 
every other allegation in said amended petition contained. 

2. And, further answering the said amended petition and as a 
defense to said first cause of action therein, says that the right of 
action in said first cause of action set forth accrued to said plaintiff 
more than four years before the filing of said amended petition and 
the commencement of anv action thereon. 

3. And, further answering the said petition and as a defense to 
said second cause of action therein, says that the right of action in 

said second cause of action set forth accrued to said plaintiff 
29 or to his assignor more than four years before the filing of 

said amended petition and the commencement of any action 
thereon. 
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4. And, further answering said petition and as a defense to said 
third cause of action in said petition, says that the right of action in 
said third cause of action set forth accrued to said plaintiff or to his 
assignor more than four vears before the filing of said amended 
petition and the commencement of any action thereon. 

5. And, further answering said petition and as a defense to said 
fourth cause of action in said petition, says that the right of action 


in said fourth cause of action set forth accrued to said plaintiff 


or to his assignor more than four years before the filing of said 
amended petition and the commencement of any action thereon. 

6. And, further answering said petition and asa defense to said 
fifth cause of action in said petition, says that the right of action in 
said fifth cause of action set forth accrued to said plaintiff or to his 
assignor more than four yeurs before the filing of said amended peti- 
tion and the commencement of any action thereon. 

Whereupon, having fully answered, this defendant asks to be dis- 
missed with his costs. 

NORTHWAY & FITCH anpb 
BOYNTON ano HALL, 
Attys for Def'ts. 


Tue State or OHIO, ) 
Cuyahoga County, 45 


Lewis W. Smith, being first duly sworn, on oath says that he is 
the defendant above named, and that all of the facts stated and allega- 
tions in his foregoing answer are, as he believes, true. 


L. W. SMITH. 


30 Sworn to before me and signed in my presence this 2nd 
day of March, A. D. 1886. | 
A. J. RICKS, Clerk. 


And afterwards, to wit, on Wednesday, March 3rd, 1886, and on 
each of the days following, being days of the February term, 1886, 
of said court—present, Honorable Martin Welker, district judge— 
the following proceedings were had, viz: 


Trial of Case. 


This day again came the parties, by their counsel, and came also 
the jury as heretofore impanelled and sworn herein, and the trial 
of this case proceeded. The plaintiff’s testimony was continued but 
not concluded, when the further trial of this case was postponed until 


to-morrow. 
Tuurspay, March 4th, 1886. 


This day again came the parties, by their counsel, and came ajso 
the jury as heretofore impanelled and sworn herein, and the trial 
of this case proceeded. Plaintiff’s testimony was continued but not 
concluded, when the further trial of this case was postponed until 
to-morrow. 
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Fripay, March 5th. 
Plaintiff’s testimony closed and defendant’s testimony was begun 
but net concluded. 
SATURDAY, March 6th. 


Defendant’s testimony continued but not concluded. 


And afterwards, to wit, on the 8th day of March, 1886, the follow- 
ing reply was filed in this cause in said court, viz: 


U.S. Cireuit Court. 
RicHarpD J. Boies, Plaintiff, vs. Lewis W. Smiru, Defendant. 
, 


The plaintiff, for reply to the several defences by the de- 

31 fendant set forth in his answer to the amended petition of 
plaintiff filed in this action, and which several defences are 

in said answer numbered, respectively, 2, 3, 4, 5, and 6, and denies 
each and all of the allegations therein contained. He denies that 
this action Is subject to the limitation pleaded in said answer, to 
wit, the several causes of defense aforesaid, and avers that each of 
the contracts or causes of action in the said amended petition set 
forth, and to which each of said paragraphs numbered 2, 3,4, 5, 
and 6 purport to be made, were wade and accrued in the State of 
New York and are controlled by the laws of said State, and he 
therefore denies that this action is subject to the limitations in said 
paragraphs of said answer mentioned, and this he is ready to verify, 


XC. 
By ESTEP, DICKEY & SQUIRE, 
PUff’s Attys. 


Toe STATE OF OHIO, | 


os 


( uyahoga County, } 


R. J. Bolles, being duly sworn, says the facts in the foregoing reply 
set forth are true, as he believes. 
RICHARD J. BOLLES. 
Sworn to and subscribed by said R. J. Bolles before me and in my 


presence March 8th, 1886. 
J. H. DEMPSEY, [sekat.] 
Notary Public. 


And afterwards, to wit, on Monday, March 8th, 1886, and on each 
of the days following, being days of the February term, 1886, of said 
court, before the Honorable Martin Welker, district judge, the fol- 
lowing proceedings were had in this cause in said court, viz: 


Defendant’s testimony continued but not concluded. 


Tuespay, March 9th. 


Defendant’s testimony concluded, when further trial of this case 
was postponed until to-morrow.. 


* 
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32 Wepnespay, March 10th. 
The testimony was closed and the arguments of counsel 
were begun but not concluded. 


Tuurspay, March 11th. 
Arguments continued but not concluded. 
Fripay, March 12th. 


Arguments of counsel were concluded, and the jury, having first 
received their instructions from the court, retired for deliberation in 
charge of the marshal; but, not having yet agreed upon a verdict 
when the hour for adjournment arrived, the further consideration 
of this case was postponed until to-morrow. 


SarurpDay, March 15th. 
And said jury not having yet agreed upon a verdict when the 
hour for adjournment arrived, the further consideration of this case 
was postponed until to-morrow. 
Monpbay, March 15th. 


This day came the parties, by their counsel, and came also the 
jury as heretofore impanelled and sworn herein, and said jury, hav- 
ing agreed upon a verdict, come into court and for verdict say: 


Verdict. 


“We, the jury in this case, being duly impanelled and sworn, do 
find for the plaintiff, and we do assess his damages to the sum of 
eighty-one hundred and forty dollars. 

J. P. COWAN, Foreman.” 


And aflerwards, to wit, on the 16th day of March, 1886, the fol- 
lowing motion was filed in this cause in said court, viz: 


Defendant's Motion for a New Trial. 


In the Circuit Court of the United States, Northern District of Ohio, 
Eastern Division. 


Ricuarp J. Bouwes, Plaintiff, vs. Lewis W. Smirn, Defendant. 
Motion for new trial. 


33 Now comes the defendant, Lewis W. Smith, and moves the 
court to set aside the verdict rendered in this cause and grant 

him a new trial for the following reasons: 

ist. That the court erred in admitting testimony offered by the 
plaintiff to which the defendant at the time objected and excepted. 

2nd. That the court erred in excluding from the consideration of 
the jury testimony offered by the defendant, to which the defendant 
at the time excepted. 

3rd. That the court erred on the trial of the case in the charge 
given to the jury, to which the defendant excepted. 
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4th. That the court erred on the trial of the case in refusing to 
charge the jury as requested by the defendant, to which the defend- 
ant at the time excepted. 
5th. The verdict given in the case is against and contrary to the 
weight of the evidence and the law of the case. 
6th. The damages given by the jurv are excessive. 
NORTHWAY & FITCH anp 
BOYNTON & HALL, 
Attorneys for Def't. 


And afterwards, to wit, on the 17th day of March, 1886, the fol- 
lowing motion was filed in this cause in said court, viz: 


Plaintiff’s Motion for a New Trial. 


United States Circuit Court, Northern District of Ohio, Eastern 
Division. 


Ricuarp J. Bouves, Plaintiff, vs. Lewis W. Smitru, Defendant. 


And now comes the plaintiff and moves the court for a new trial, 
and for causes says— 

Ist. The verdict is against the law and against the law as charged 
by the court. . 

2nd. The verdict is contrary to and against the evidence. 
j4 ord. The court erred in admitting testimony offered by de- 
fendant and objected to by the plaintiff. 

4th. The court erred in failing to explain to the jury the force 
and effect of the testimony so admitted as requested and promised 
by the court. 

Sth. The court erred in its charge to the jury on the following 
subjects: What was said about the assignment of claims sued upon 
in the 2nd, 3rd, 4th, and Sth causes of action, in refusing to charge 
as requested by the plaintif®, and in many other respects. 

ESTEP, DICKEY anp SQUIRE, 
PUff’s Attorneys. 


And afterwards, to wit, on the 27th day of March, A. D. 1886, the 
following amendment was filed in this cause in said court, viz: 
Amendment to Motion for New Trial. 
UNITED STATES OF AMERICA, 88: 


In the Circuit Court of the Northern District of Ohio, Eastern 
Division. 


Ricuarp J. Bourges, Plaintiff, vs. Lewis W. Smiru, Defendant. 


Now comes the defendant, Lewis W. Smith, and, by leave of court, 
files this his amendment to his motion for a new trial, and in addi- 
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tion to the reasons in his original motion stated and as a further 
reason why a new trial should be granted him alleges, Ist, that 
during the trial of the case there was gross misconduct on the part 
of the plaintiff, through his counsel, to wit, that E. J. Estep, one of 
the attorneys for the plaintiff, in the closing argument to the jury 
in behalf of the plaintiff, used and addressed to the jury the follow- 
ing language, to wit: “ Gibford,” meaning Gibford, “ died of grief 

because of the fraud perpetrated upon him by this man, 

Smith, and he is as much of a murderer as though he had 

killed him. He,” meaning Smith, “sold him,” meaning 
Gibford, “the stock, and he,” meaning Gibford, “is dead. That is 
certain, and, I assume, that was the cause.” The language above 
set forth had no reference to any evidence offered in the case and 
was merely a voluntary accusation against the defendant to preju- 
dice the jury, to all of which and to the use of the language of the 
counsel for plaintiff as above given the counsel for defendant ob- 
jected and then and there excepted. 

Secondly. The defendant alleges that there was irregularity in 
the proceedings of the court or abuse of discretion on its part by 
which the defendant was prevented from having a fair trial, in that 
the court permitted counsel for the plaintiff to adaress to the jury 
the language above set forth and in the refusal to withdraw the 
same from the consideration of the jury, as requested by counsei for 
defendant, and to all of which exceptions were taken at the time by 
defendant. 

NORTHWAY & FITCH anpb 
BOYNTON & HALE, 
Att’ys for Defendant. 


And afterwards, to wit, on the 27th day of March, 1886, the follow- 
ing exception toamendment was filed in this cause in said court, viz: 


Exception to Amendment. 


Circuit Court of the United States, Northern District of Ohio, East- 
ern Division. 


RicHarpD J. Bouves, Plaintiff, vs. Lewis W. Smirn, Defendant. 


The plaintiff, by his counsel, protests against the application of 
defendant to amend his motion for new trial on March 27th, 1886, 
by adding alleged matter well known to the defendant at the time 

of filing the original motion; that the motion as then 
36 amended was not filed within three days after verdict ren- 
dered, as required by law, and to the granting of leave by 
the court, the plaintiff, by his counsel, at the time excepted. 
R. J. BOLLES, 
By ESTEP, DICKEY & SQUIRE 
His Att’ys. 
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And afterwards, to wit, on Saturday, March 27th, 1886, being a 
day of the February term, A. D. 1886, of said court, before the Hon- 
orable Martin Welker, district judge, the following judgment was 
rendered, viz: 


Judgment. 


RicHarpD J. Bouues, Plaintiff, vs. Lewis W. Smirn, Defendant. 


This day came the parties, by their counsel, and came the defend- 
ant, and upon his application he has leave to amend his motion to 
set aside the verdict heretofore rendered herein and fora new trial, 
to which order plaintiff excepts, and thereupon, upon consideration, 
it is ordered that said motion as amended be overruled; and there- 
upon came the plaintiff and withdrew his motion to set aside the 
verdict as hereinbefore rendered and for a new trial, and, upon mo- 
tion of plaintiff, it is ordered and considered that the said plaintiff, 
Richard J. Bolles, have and recover from the defendant, Lewis W. 
Smith, the sum of eight thousand one hundred and forty dollars, the 
damages so as aforesaid assessed by the jury, together with the costs 
of suit, to be taxed at $—, for which éxecution may issue; and 
thereupon came the defendant and tendered his bill of exceptions to 
the court, which is signed and sealed and ordered to be made a part 
of the record in this case. 

7 And afterwards, to wit, on the 27th day of March, A. D. 
1886, the following bill of exceptions was filed in this cause 
in said court, viz: 


rs 
v 


Bill of Exceptions. 


In the Circuit Court of the United States for the Northern District 
of Ohio, Eastern Division. 


RicHarp J. Bouwes, Plaintiff, vs. Lewrs W. Smiru, Defendant. 


Be it remembered that on the trial of this cause, at the February 
term, A. D. 1886, of said court, before the Hon. Martin Welker, judge 
of said court, the plaintiff, to maintain the issues on his part, offered 
testimony tending to prove all the material allegations of his peti- 
tion, and, among others, the plaintiff was called and examined as a 
witness in his own behalf, who stated that prior to March, 1880, he 
resided in the city of New York; that for several years prior to 1880 
his business had been a stock broker; that he had known the de- 
fendant since 1876 or 1877, and had occasionally met him in the 
city of New York during their acquaintance and had conversations 
with him about his property. Counsel for the plaintiff then asked 
the witness the following question : 

“How shortly next before the making of the contract did he say 
anything about his business?” 


To which question the defendant, by his counsel, objected ; but the 
court overruled the objection and directed the witness to answer the 
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question ; to which ruling of the court the defendant then and there 
excepted. The witness answered : 


“At the time of the purchase of the stock, or about that time, when 
we were talking it over, he told me his business more than at any 
other time.” 


38 Counsel for the plaintiff then put to the witness the fol- 
lowing question : 


“Tell us what he told you.” 


To which counsel for defendant objected, but the court overruled 
the objection; to which the defendant excepted, and the witness 
answered : 


“ He told me about the history of his connection with the mil- 
linery business in New York principally, and he had drawn money 
out at first as he made it there and invested it in Ashtabula in real 
estate. ‘The other partners had spent their money, and when the 
firm failed he had his money well saved up; that his investments 
in Ashtabula had paid very largely ; that he had houses and stores, 
and I think he told me an opera-house, or something of that kind, 
in Ashtabula. He estimated himself worth $200,000, he told me.” 


To the answer as given the defendant then and there objected, 
but the court permitted said answer to go to the jury ; to all of which 
the defendant excepted. 


Witness then further stated that said conversation took place at 
a house owned by the defendant, on West 34th street, in the city of 
New York. 

The plaintiff also called as a witness one David M. Strong, who 
testified that he resided in Ashtabula, Ohio, and had known Mr. 
Smith, the defendant, for many years. 


Counsel for plaintiff then put to the witness the following ques- 
tion : 


Question. I will inquire if in the winter of 1880—and by that I 
mean December, January, and February—you purchased of Mr. 
Smith or through Mr. Smith some Irene Mine and Milling Com- 
pany stock?” 


To which the defendant objected, but the court overruled the ob- 
jection and permitted the witness to answer the question; to which 
ruling of the court the defendant then and there excepted. The wit- 
ness answered : 


“T did, sir.” The following questions were also put to this wit- 
ness, and the witness answered the same as given below ; to 
39 all of which and to each question when put and to each an- 
swer when given the defendant objected, but the court over- 

ruled the objection, and the defendant at the time excepted : 


Q. Will you tell the court and jury about what time it was ? 
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A. I think it was in the winter of 1881, if I am mistaken not. I 
may be mistaken. 

©. You are mistaken a year about it. 

A. It was not far from that. It was in the winter time, I recol- 
lect, or shortly after he came back to Arizona. 

Q. The first time or second time? 

A. Well, I do not know that I could state that positively, sir. 

Q. It appears that he went to Arizona in the fall of 1879 and 
again in the spring of 1880. Have you got your certificates of stock 
with you? 3 

A. No, sir: I have not 

Q. Well, you say you bought it shortly after he came back from 
Arizona. Is that right? 

A. Yes, sir; it might have been within a month and it might 
have been a month after. 

Q. And when did you have your interview with Mr. Smith ? 

A. In his store, in Ashtabula. 

©. How did you come to go to his store to have an interview with 
him ? 

A. I think I was going by his store, aud he was either just going 
into his door or standing in his store door, and asked me in; 
walked back to his desk, at the back end of the store, and sat down, 
and he made these statements in regard to the 

(Q. Iam going to ask you what tuey were ina moment. When 
you got in there did you have a conversation with Mr. Smith about 
the Irene mine and his visit to it ? 

A. Yes, sir. 

Q. I want you to tell what representations Mr. Smith then made 
to you about this Irene mine and that property. 

A. I wish the court to understand that I said in 1880 or 1881 

that I bought the stock ; I have forgotten which year it was. 
4) Mr. Smith says to me, You and I have always been great 

friends; now, I have got a good thing out there. I have put 
in my property in New York, so and so; I want to let you have 
some. I told him if he had done what he said he had done, know- 
ing him to be a business man—I do not know that I told him he 
was a business man, but knowing him to bea business man that had 
been prospered in all his undertakings—I had confidence in him, 
and he said that he had putthis in there. I says to him, If you have 
put that much into it I ain't afraid to put in a little. Therefore I 
took $6,000 in it. 

Q. What, if anything, did he say about the shaft or the depth of 
it? | 

A. He said it was 150 feet deep; he had been down in it to the 
bottom ; showed me some specitinens. He said they will go from 
$100 to $180 and maybe $200 to the ton; there were six or seven 
hundred tons. 

Q. What did he say about the quantity of ore around the mouth 
of the mine, on the dump? 

A. I think he said from four to five or six hundred tons, and it 
would go from $100 to $180 per ton. He said one side of the mine 
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was right down on the rock and the other three sides were just as 
good as the specimens that he showed me. I asked him if he would 
give me one of those specimens. He said, No; they were not as big 
as he would like to give me, and he had some big ones he would 
like to give me, but I have never seen the big ones nor the little ones 
since. I do not know that I have ever spoken to him but once or 
twice since. He always scorns me on the street every time he sees 
me. 

Q. What did Mr. Smith then tell you he had put into it himself? 

A. He said he had put in his house and lot in New York. 

Q. Did he make any statement as to the amount he had put it in 
for, the value of the house and lot that he put in? 

A. I think he called it $30,000 or upwards. 
41 Q. Do you remember any other statement he made to you 
at the time except those you have stated, about the depth of 
the shaft and the amount on the dump, and that he put his house 
into it? 

A. Why, he spoke about a mill they wanted to start. He said 
the mill would pay; make a good investment. I believe that is the 
way he worded it, or would be a good investment, if they never 
milled a pound of their own ore, for taking in from other people's 
mines. He said it was the only mill there was there, and some ad- 
vantages it had over any other site that they would get. 

Q. How long after that interview with Mr. Smith in the store 
until you paid your money and got your stock ? 

A. I could not tell. My son did the business; he could tell. 


The responsibility of Mr. Smith for the sale of the stock to Mr. 
Strong was in no way involved in this suit, and the transaction 
with Mr. Strong, the witness, was wholly independent of: any of the 
transactions involved in this suit; but the court admitted this.testi- 
mony, not for the purpose of proving representations made by de- 
fendant to the plaintiff Bolles or his assignors, but as tending to 
show, if representations made to plaintiff by the defendant were 
proven and were false and fraudulent, the interest and purpose of 
defendant to defraud the plaintiff. 


The plaintiff also caNed and had sworn as a witness C. W. 
Jacques, who testified that he was a resident of Ashtabula county, 
Ohio, and had known Mr. Smith for several years; that, in the spring 
of 1880, he purchased of or through Mr. Smith stock in the Irene 
Mine and Milling Company; and thereupon plaintiff’s counsel put 
to the witness the following question : 

State what representations Mr. Smith made to you on 

42 the occasion of your first purchase of this stock at and be- 
fore the time you bought it. To which the defendant at the 

time objected, but the court overruled the objection and permitted 
the witness to answer the question; to which the defendant at the 
time excepted. Witness answered: I was renting a house from Mr. 
Smith; living in one of his houses. He built a row of four brick 
houses, and as soon as the second’one was finished I moved into it 
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and lived there while he was completing the third and fourth in the 
row, so that we were brought into very close contact with Mr. 
Smith. This, I think, was in the spring of 1879; that is my recol- 
lection of it; and along during the summer or late in the fall, some 
time anyhow during 1879, Mr. Smith went West—went out into 
the Western country—and after his return from his Western trip I 
dropped into his store to welcome him back home and talk matters 
over with him about his Western trip, &c., and he told me of the 
wonderful country out there and how entirely undeveloped it was, 
so far as any machinery of any kind out there for milling any of 
ores that they were taking out; told me about the wonderful 
amount of ore that was there and gave me a description of one of 
their primitive machines for milling the ore; spoke about a mule 
driving around in acircleand crushing up the ore just as you would 
crush up dirt in making brick, and he spoke further about an idea 
that he had in his head of putting of some machinery there for the 
purpose of milling this ore; spoke of the inexhaustible supply of 
ores at different points there, and I asked him about the probable 
cost of such a machine, and he thought that a company of $50,000 
could put up a machine of that kind. That is about the substance 
of the conversation. That was repeated at different times and dwelt 

upon later in the winter. The defendant objected also to 
43 this answer as given, but the court overruled the objection 

and permitted the answer to go to the jury; to which the de- 
fendant, by his counsel, excepted. ‘The witness further stated that 
he had a conversation with the defendant in May or June, 1880, 
and counsel then put to him the following question: State what 
that conversation was. To which the defendant objected, but the 
court overruled the objection; to which ruling of the court the de- 
fendant excepted. Witness answered: “Of course, Mr. Smith may 
have told me hurriedly about the mine before he went to Globe the 
second time, but I think very probably that he did not tell me very 
much about it, because he was in a great hurry, expecting to start 
the next day or within a day or two for Globe; but when he got 
back from there, after he had been out there and seen to the ship- 
ping of the mill, then, of course, we talked things over very thor- 
oughly. He told me that there had been a mine discovered there ; 
that Mr. Haskin, a practical miner, a man who had been for ten 
years in that business, locating mines, had located this mine; that 
Mr. Haskin was to have forty thousand shares of the stock, but that 
the stock was not to be turned over to Mr. Haskin until the mill 
mine was completed and was turning out dividends, so that we ran 
no risk on. that score at all, and he told me of the shaft going down. 
He simply said that there was a shaft in the mine that ran down, 
and they were building tunnel to connect with it.” 

Same objection and exception taken. Counsel then put to him 
the following question : “ What did he say about the depth of the 
shaft?” To which objection was raised; overruled and exception 
taken. The witness answered: 

“T could not say. I could not remember as to the number 
of feet that he ,gave. My memory is not perfect on that. I 
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have only got a general idea of it, of course—that the 
44 shaft was to run down and the tunnel was to run in and con- 

nect with it. He told me about the railroad track that was 
running in there, and how the tunnel had enough of an elevation 
so that the cars would run down when they were loaded, and every- 
thing in the most perfect and approved manner.” To which an- 
swer the defendant objected. The objection was overruled and ex- 
ception taken, and counsel put to the witness the further question: 
“What, if anything, did he say about the quantity of ore on hand 
or 1n sight?” To which defendant objected. His objection Was 
overruled and exception taken. The witness answered: “ He said 
that there were large quantities of ore that had been taken out from 
the shaft, and also that where they were working at the tunnel they 
were constantly bringing out ore at the mouth of the tunnel. I 
could not say as to the amount of ore at the shaft or the tunnel, 
either. He told me that he had such implicit faith in the thing that 
he had disposed of his New York house and lot, and had put his 
own money in there—the proceeds of that sale. He gave no speci- 
mens that he had taken out of the mine himself.” To which an- 
swer defendant objected. Objection overruled and exception taken. 
The court admitted this testimony only as tending to show guilty 
and fraudulent purpose on belialf of the defendant in making sim1- 
lar representations to the plaintiff. 

To further maintain the issues on his part the plaintiff, having 
given other oral evidence tending to show ownership of claim, offered 
in evidence the written assignment made by Jolin H. Bolles to the 
plaintiff; to the introduction of which in evidence the defendant, by 
his counsel, objected, but the court overruled the objection ; to which 
ruling of the court the defendant excepted. Said assignment is in 
words and figures as follows: 


45 San Francisco, Feb. 19, 1884. 


For the sum of one (1) dollar and other valuable con- 
siderations, receipt of which is hereby acknowledged, I, J. H. Bolles, 
of the city of San Francisco, State of California, hereby assign, set 
over, demise, and release forever unto Richard J. Bolles, of the city 
of New York, State of New York, all claims, rights, actions, causes 
of action, suits, dues, interest,sums of money, covenants, contracts, con- 
troversies, agreements, variances, damages, and demands whatsoever 
which I ever had or now have against L. W.Smith, of the city of Ashta- 
bula, Siate of Ohio, growing out of my right, title, and interest in 
and subscription to the shares of the capital stock of the Irene Mill 
and Mining Company, a corporation duly incorporated under the 
laws of the State of New York and doing business near Globe, Ari- 
zona Territory, and growing out of any business relations which the 
said L. W. Smith had with the said Irene Mill and Mining Com- 
pany; and I also, for the consideration above named, hereby assign, 
set over, demise, and release unto the said Richard J. Bolles all my 
right, title, and interest in and to any and all shares of the capital 
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stock of the said Irene Mill and Mining C ompany which I now have 
or may be entitled to. 


J. H. BOLLES. [seEAt.] 


Due notarial acknowledgment and certificate. 


And thereupon the defendant offered and gave evidence to the 


jury tending to maintain and establish the issues of the case in his 


behalf, and also gave testimony tending to establish the fact that 
the defendant Smith had nothing whatever to do with the organiza- 

tion and formation of the Irene Mine and Milling Company, 
46 and had no knowledge of its existence until long after such 

organization ; and thereupon, after the argument of counsel, 
the court instructed the jury as to the law applicable to the issues of 
the case, and among other things stated and charged the jury 
as follows: 

The defendant Smith was in some way identified with the organ- 
ization of the company (referring to the Irene Mine and Milling 
Company); to which statement and charge as given by the court the 
defendant then and there excepted. 

As to the law by which the jury were to be governed in the assess- 
ment of damages under the nadia made in the case the court charged 
the jury as follows: 

“The measure of recovery is generally the difference between the 
contract price and the reasonable market value. If the property had 
been as represented to be or in case the property or stock Is entirely 
worthless, then its value is what it would have been worth if it had 
been as represented by the defendant and as may be shown in the 
evidence before you.” To which statement of the law and charge 
as given by the court the defendant then and there excepted. 

Whereupon the defendant requested the court to charge the jury 
as follows: “Ifthe jury find from the evidence that John Bowles 
discovered the fraud alleged to have been perpetrated upon him by 
the defendant as set out in the second cause of action, more than 
four years prior to February Ist, 1886, no recovery can be had in 
this action on the alleged second cause of action stated in the 
amended petition, as the right of action thereon would in such case 
be barred by the statute;” which the court refused to do; to which 
refusal the defendant then and there excepted. 

The defendant also requested the following charge, to wit: 

47 “The writtem instrument, marked Exhibit ‘—, from John 

Bolles to Richard Bolles, does not assign or transfer the sec- 

ond cause of action stated in the amended petition of the plaintiff to 

the said Richard Bolles;” which the court refused to give, and to 
which refusal the defendant then and there excepted. 

Whereupon the jury found and returned a verdict for the plain- 
tiffin the sum of $—. 

The defendant, after verdict and before judgment, having filed his 
motion for a new trial and amendment to said motion, as will ap- 
pear from the record, to sustain the same, offered and read in evidence 
to the court the following affidavits, to wit: 
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Affidavit. 


STATE OF OHIO, } 
: > 88° 
Ashtabula County, | 


In Circuit Court of United States of America, Northern District of 
Ohio, Eastern Division. 


RicwHarp.J. Boies, Plaintiff, vs. Lewis F. Smrrn, Defendant. 


Stephen A. Northway, being first duly sworn, says that he was 
present as one of counsel for defendant during the trial of the above- 
entitled cause in said court; that the closing argument on part of 
the plaintiff was made by E. J. Estep, Esq. ; that affiant was present 
and heard all that was said there by him; that in his argument said 
Estep addressed to the jury substantially the following language, to 
wit: “Gifford,” meaning the Gifford who wrote the letters attached 
to the deposition of plaintiff read in evidence on the trial of said ac- 
tion, “died of grief because of the fraud perpetrated upon him by 
this man Smith, and he isas much of a murderer as though he had 
killed him.” 

Counsel for defendant at this point interrupted Mr. Estep 
4s and called the attention of the court to the language used by 
him. The court simply said to Mr. Estep,“ You must not say 
so,” but said nothing to the jury whatever; and after the interrup- 
tion Mr. Estep, continuing to address the jury, added: “ He,” mean- 
ing defendant. “sold him,” meaning Gifford, “the stock, and he is 
dead ; that is certain, and I assume that was the cause.” The court 
did not stop counsel for plaintiff or caution the jury as to the effect 
of the language used, and exceptions were noted by counsel. for the 
defendant. Affiant further says that counsel for plaintiff neither 
retracted nor in any way withdrew from the jury the above state- 
ment or any part thereof. 


S. A. NORTHWAY. 


Sworn to before me and subscribed in my presence this 27th day 
of March, 1886. 
O. J. MATTHEWS, [skat.] 
Notary Public. 
Also— 
Affidavit. 


STATE OF OHIO, 
Cuyahoga County, | 


r 8S > 


In Cireuit Court of the United States of America, Northern Dis- 
trict of Ohio, Eastern Division. . 


Ricuarp J. Bouves, Plaintiff, vs. Lewis W. Smirn. Defendant. 


W. W. Boynton, being first duly sworn, says that he was present 
as one of the counsel for defendant during the trial of the above-en- 
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titled case in said court; that the closing argument on part of the 
laintiff was made by E. J. Estep, Esq.; that affiant was present and 
ee all that was said by him; that in his argument said Estep 
addressed to the jury the following language, to wit: “ Gifford,” 


meaning Gifford, “ died of grief because of the fraud perpe- 
trated upon him by this man Smith, and he is as much of a mur- 
derer as though he had killed him.” At this point affiant 
49 interrupted Mr. Estep and called the attention of the court to 
the language used by,him. The court simply said to Mr. 


pe 

kstep, “ You must not say so,” but said nothing to the jury what- 
ever; and after the interruption Mr. Estep, continuing to address 
the jury, added: “ He,” meaning defendant, “ sold him,” meaning 
Gifford, “ the stock, and he is dead; that is certain, and | assume 


that was the cause.” ‘The court did not stop counsel for the plain- 
tiff or caution the jury as to the effect of the language used, and ex- 

. ceptions were noted by counsel for defendant. Affiant further says 
that counsel for plaintiff neither retracted nor in any way withdrew 
the above statement nor any part thereof from the jury. 


W. W. BOYNTON. 


Sworn to before me and in my presence subscribed this March 
27th, 1886. 
NORTON T. HORR, [sgAL.] 
Notary Public. 


( Also— 
A flida vil. 

STATE OF OBIO, f 
Cuyahoga County, | 


ag: 


In Circuit Court of the United States, Northern District of Ohio, East- 
ern Division. 


RicHarp J. Bowes, Plaintiff, vs. Lewis W. Smitrn, Defendant. 


Thomas Fricker, being first duly sworn, says that he was present 
during the trial of the above-entitled cause in said court; that the 
closing argument on part of the plaintiff was made by E. J. Estep, 
Esq.; that affiant was present and heard all that was said by him; 
that in his argument said Estep addressed to the jury the follow- 
ing language, to wit: “Gifford,” meaning Gifford, “died of 
grief* because of the fraud perpetrated upon him by this man 

Smith, and he is as much of a murderer as though he 
o0) had killed him.” Counsel for defendant at this point inter- 

rupted Mr. Estep and called the attention of the court to the 
language used by him. The court simply said to Mr. Estep, “ You 
must not say so,” but said nothing to the jury whatever; and before 
the interruption Mr. Estep, continuing to address the jury, added: 
“ He,” meaning defendant, “ sold him,” meaning Gifford, “ the stock, 
and he is dead; that is certain, and I assume that was the cause.” 
The court did not stop counsel or caution the jury as to the effect of 
the language used, and exceptions were noted by counsel for defend- 
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ant. Affiant further says that counsel for plaintiff did not in any 
way withdraw the above statement from the jury or retract the same 


or any part thereof. Sok 
THOS. FRICKER. 


Sworn to before me and in my presence subscribed March 27th, 
L886. 
NORTON T. HORR, [seat.] 
e Notary Public. 
The plaintiff then read in evidence the affidavit of E. J. Estep, 
which was in the following language, to wit: 


A ffidavit. 
Circuit Court N. D. of Ohio, Eastern D. 
Ricuarp J. Boies, Pl’ff, vs. Lewis W. Smita, Def’t. 


E. J. Estep, being sworn, says that the testimony on the trial of 
the above action tended to show that the defendant had been for 
many years a friend and acquaintance of Gibford, a dry-goods 
salesman in the house of of Halstead, Haine & Co., N. Y.; that said 
Gifford, through the influence of defendant, had bought and in- 
duced others to buy stock of the Irene Mill and Mining Company ; 

that letters were introduced from defendant to said Gibford 
51 recommending the stock very highly—extravagantly so—and 

requesting that such letters might be shown to his, Gibford’s, 
friends, and that Gibford was dead; that the letters so read were ob- 
tained from his widow; that counsel for defendant on several occa- 
sions during argument to the jury took occasion to charge plaintiff 
with violating the grave of Gibford to bring these letters to light by 
imposing upon his widow, and appealed to the jury to condemn such 
imaginary misconduct by their verdict; and affiant admits that, 
by way of reply to these remarks, he drew on his imagination a lit- 
tle by depicting his death of grief in consequence of the many lies 
he was induced by the defendant to represent to his friends and the 
consequent ruin of clerks and salesmen who invested their all in this 
worthless stock. Headmits that he was the counsel for plaintiff who 
made the closing argument tothe jury. He denies that he used the 
language written in the motion and affidavits filed in manner and 
form set forth. He denies that he used the word “ murderer.” He 
admits that he was proceeding to say and did say that Gibford died 
of grief because of his connection in manner aforesaid with the de- 
fendant and the innocent imposition practised upon his friends ; 
that counsel for defendant here interposed and called the attention 
of the court to the remarks. He says the court did then say to him 
that such remarks were without the record, and did say to the jury 
that they should give no consideration to them, and that he then 
continued substantially as related, that defendant had sold to and 
through Gibford stock ; that Gibford was dead; that was certain, and 
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that I assumed all the balance I had said, and also said I agreed with 
the court that my previous remarks should in no manner influence 
them. He says that, according to his best recollection and 
O2 belief, the foregoing is a correct representation of what he said 
I did on trial in relation to the conduct referred to; and fur- 


ther says not. 
EK. J. ESTEP. 


Sworn to and subscribed before me M’ch 29, 1886. 
J. H. DEMPSEY, [seat.] 
Notary Public. 


No other or further testimony or affidavits were offered or read by 
either party on the hearing of said motion; and thereupon the court 
overruled said motion for a new trial and rendered a judgment 
against the defendant upon said verdict of the jury; to all of which 
the defendant then and there excepted. 

And then came the defendant and prayed the court to sign and 
seal this his bill of exceptions and to make the same a part of the 
record, which is accordingly done. 

M. WELKER, [sg t.] 
U.S. District Judge of said District. 


53 Know all men by these presents that we, Lewis W. Smith, 

as principal, and James L. Smith and Mary A. Smith, are 
held and firmly bound unto Richard J. Bolles in the full and just 
sum of sixteen thousand two hundred & eighty dollars, to be paid 
to the said Richard J. Bolles, certain attorney, executors, admin- 
istrators, or assigns; to which payment, well and truly to be made, 
we bind ourselves, our heirs, executors, and administrators, jointly 
and severally, by these presents. 

Sealed with our seals and dated this fourth day of May, in the 
year of our Lord one thousand eight hundred and eighty-six. 

Whereas lately at a February term, A. D. 1886, of the circuit 
court of the United States for the northern district of Ohio, east. 
div., in a suit depending in said court between Richard J. Bolles, as 
plaintiff, and Lewis W. Smith, as defendant, a judgment was 
rendered against the said Lewis W. Smith for the sum of eight thou- 
sand one hundred and forty dollars, and the said Lewis W. Smith 
having obtained a writ of error and filed a copy thereof in the 
clerk’s office of the said court to reverse the judgment in the afore- 
said suit, and a citation directed to the said Richard J. Bolles, citing 
and admonishing him to be and appear at a Supreme Court of the 
United States to be holden at Washington the second Monday of 
October next: 

Now, the condition of the above obligation is such that if the said 
Lewis W. Smith shall prosecute his writ of error to effect and an- 
swer all damages and costs if he fail to make his plea good, then the 
above obligation to be void; else to remain in full force and virtue. 

LEWIS W. SMITH. |[sEAL. 

JAMES L. SMITH. — [SKAL. 

MARY A. SMITH. _ [SEAL. 
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Sealed and delivered in presence of— 
3. oo Gees. 
A. G. SMITH, D. D. 5. 


Filed and approved May Sth, 1886. 
M. WELKER, 
Dist. Judge U. 8. 


54 NITED STATES OF AMERICA, } . 
. . . . ° » SS 
Northern Listrict of Ohio, j 


I, Augustus J. Ricks, clerk of the circuit court of the United 
States for said district, do hereby certify the above and foregoing to 
be a true, correct, and complete transcript of the record of all the 
proceedings had in said court in the cause wherein Richard J. Bolles 
is the plaintiff and Lewis W. Smith is the defendant, as the same 
appears from the files and records of said court now remaining in 
my custody. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, in Cleveland, in said district, this 
19th day of July, A. D. 1886, and the 111 year of the Independence 
of the United States of America. 

[Seal of the Circuit Court, North’n Dist. of Ohio. ] 


AUGUSTUS J.’ RICKS, Clerk. 


Endorsed on cover: N. Ohio C. C. U. S. No. 308. Lewis W. 
Smith, plaintiff in error, vs. Richard J. Bolles. Filed August 2, 1886. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1888. 
No. 308. 


LEWIS W. SMITH, PLAINTIFF IN ERROR, 
US. 
RICHARD J. BOLLES. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 


NORTHERN DISTRICT OF OHIO. 


BRIEF OF PLAINTIFF IN ERROR. 


W. W. BOYNTON, 
J. C. HALE, .- Counsel for Plaintiff in Error. 
EDWARD H. FITCH, ) 


Pee , . 
ee 4 
“> a 


S. we f 
oe * e 


. 


4 ; as halt *d i 
<a “2! at “i - : y ee ee if a ae 
Es > tas? ae - ie ai a aes re 
e" ¢ "ie Sie ae see ae we eee ge CE, 
q iv + al * 


7 
ar wu * Fe 


me { 
si 


ae we ‘a ra a , .* 
ie e i 


‘ig :: 
ee a ae 


# 
= 2 


“eset 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1888. 
No. GOS. 


LEWIS W. SMITH, Priarsmrr mw Error. 
RICHARD J. BOLLES. 
In Error to the Circuit Court of the United States for the Northern 


District of Ohio. 


Briet of Plaintiff in Error. 
STATEMENT. 

The defendant in error brought an action in the Circuit Court for the 
Northern District of Obio against the plaintiff in error to recover damages 
for alleged fraudulent representations in the sale of shares of mining stock. 
He alleges in substance that some time in October, 1879, the plaintiff in 
error and Joseph W. Haskins entered into a fraudulent combination to 
form an incorporated company based on alleged mining property in the 
territory of Arizona, and for the alleged purpose of mining and milling 
silver ore for market. That tie title to said mining property was in Has- 
kins; that Haskins and the plaintiff in error formed a corporation under 
the laws of New York under the name of the “Irene Mill and Mining 
Company.’ with a capital stock of $2,000,000, divided into 100,000 shares 
of $20.00 each: that all said shares were transferred to Haskins in con- 
sideration of the mining property conveyed to the company, with the 
exception of 60,000 shares, which as alleged was deposited with the 
treasurer of said company to be sold to subscribers and purchasers, the 
proceeds to be applied to the construction of a stamp mill to be connected 
with such mining property. and for the further purpose of sinking the 


shaft and tunnel then under process of construction 


The plaintiff below alleged that Smith falsely and fraudulently repre- 
sented to him in the month of February, 1880, that he had thoroughly 
examined the mining property owned by the company, and that the same 
was of great value; that the surrounding country was full of rich paying 
ore, and that if no ores were taken from the mine owned by the company, 
large profits could and would be male by milling the ores from tle sur- 
rounding country; that the mine had a fissure vein 40 or 50 feet wide; and 
that they had a very large amount of pay ore on dump at the shaft, several 
hundred tons, enough to run the mill for a long time. He further alleged 
that Smith had represented that he had procured assays of the ores taken 
indiscriminately from the ores in the shaft and tunnel, and that it pro- 
duced from $125 to $150 per ton of silver and portions of it much mcre 
and over $200 per ton. That the shaft was more than 100 feet deep and 
showed good paying ores throughout, and that no investment could be 
made that could or would result in larger or quicker returns. That he 
(Smith) bad put in his house and lot and cash and had been to examine 
the mine at an expense of $700 or more, to satisfy himself of its value. 

The plaintiff further alleged that relying on these representations, he 
agreed with Smith to take 4,000 shares of said stock at $1.50 a share, and 
that he tcok the same in che month of March, 1880, paying the sum of 
$6,000 therefor to H. J. Davis who was the treasurer of said company, 
and received therefor certitica.es of said stock. 

He then alleged that said representations were false and fraudulent, 
specifically negativing each representation made by Smith, ; nd that the 
mine was without value, and had it been of the value represented, his 
stock would have been worth $10 a share; that by reason of the premises 
he sustained damages to the amount of $40,000. 

The plaintiff below for causes of action Nos. 2, 3, 4 and 5, alleged that 
Smith, the defendant below, made similar representations respectively to 
John H. Bolles, brother of the plaintiff, by which he was induced to pur- 
chase 2,000 shares of said stock at the price of $1.50 per share; to L. W. 
Marsteller, who was induced to purchase 800 shares of said stock at the 
price of $2 00 a share; to one Mary Manchester who is not alleged to have 


purchased any shares of stock, and to one John Van Gassbeck who pur- 


ileal 
chased 2,500 shares of said stock at the price of $2.00 per share, each 
paying therefor to the treasurer of the company, the amount agreei upon, 
and receiving from the company certificates of stock representing the 
number of shares by them respectively purchased; the plaintiff alleged a 
transfer or assignment before the commencement of the action of the 
cause of action in favor of each of the above named persons to him, and 
sought to recover the sum of $60,500, the total damages alleged. 

The plaintiff in error answered the petition of the plaintiff below, ad- 
mitting the incorporation and organization of the Irene Mill and Mining 
Company, but denied all and singular the remaining allegations of the 
petition: and further set up affirmatively that the right of action in each of 
said five causes of action accrued more than four years before the filing of 
the amended petition; to which new matter set upin the answer, the 
plaintiff Bolles replied, denying the same, and pleaded that the contract 
for the purchase of said stock baving been made in the State of New York, 
was subject to the limitation laws of New York, and not those of Ohio. 

These causes of action were set up in an amended petition filed March 
2d, 1886. The original petition was filed on the 2ist day of February, 
1884, and the second cause of action in the original petition founded on a 
claim alleged to have been assigned to the plaintiff by his brother John 
H. Bolles, sought merely a recission of the contract by which John H. 
Bolles subscribed for the 2,000 shares of stock, and a recovery back of the 
money paid therefor. By the amended petiton the action was changed to 
one for the recovery of damages resulting to Jobn H. Bolles from the 
fraudulent representations. These were the only issues to be tried. 

THE ERRORS ASSIGNED ARE 

First:—In permitting the plaintiff below to prove the defendant's 
pecuniary standing, as appears on the fifth page of this brief. 

Secondly:—In permitting the plaintiff below to prove similar repre- 
sentations to those alleged as the foundation of the action, from the 
witness David M. Strong, at a period remote from those alleged to have 
been made to the plaintiff as appears on the seventh and eighth pages 
of this brief. 


Thirdly:—In permitting the plaintiff below to put in evidence the 


4 ---- 
assignment in writing from his brother J. H. Bolles, in the following 
words and figures, to-wit: 


Sam FRANCISCO, Feb. 10, DSS84. 

For the sum of one (1) dollar and other valuable considerations receipt of which 
is hereby acknowledged, I, J. HL. Bolles, of the city of San Francisco. State of California, 
hereby assign, set over, demise and release forever unto Richard J. Bolies, of the city of 
New York, State of New York, all claims, rights, actions, causes of action, suits, dues 
mnterest, sins of money. covenants. contracts. controversies, agreements, variances, 
damages and demands whatsoever, which | ever had or now have against L. W. Smith 
of the city of Ashtabula, State of Ohio, growing out of my right, title and interest in and 


subscription to the shares of the capital steck of the Lrene Mill and Mining Company, a 


corporation duly Incorporated under the laws of the State of New York and doing busi 
ness near Globe, Arizona Territory, and growing out of any business relations which the 
said L.. W. Smith had with the said Lrene Mill and Mining Company : and | also for the 
consideration above named, hereby assign, set over, demise and release unto the said 
Richard J. Bolles, all my right, tithe and interest in and to any and all shares of the 
capital stock of the said Irene Mill and Mining Company, which Lnow have or may be 
entitled to J. Ht. BOLLES, (Seal.) 

Fourthly: —In instructing the jury that “the defendant, Smith, was 
in some way identified with the organization of the company” referring to 
the Irene Mill and Mining Company. 

Fifthly:—-In instructing the jury that the measure of recovery is 
generally the difference between the contract price and the reasonable 
market value if the property had been as represented to be; and also in 
instructing the jury that in case the property or stock is entirely worth 
less, then its value is what it would have been worth had it been as 


represented by the defendant. and as may be shown in the evidence 
before you 

Sixthly:—In refusing to instruct the jury that the written instrument 
marked Exhibit (being the above assignment) from.J. H. Bolles to Richard 
J. Bolles does not assign or.transfer the second cause of action stated in 


the amended petition of the plaintiff to the said Richard J. Bolles. 


Seventhly:—In refusing to set aside the verdict aud grant a new trial 
for the following language employed by counsel for the plaintiff in the 
closing argument to the jury: “Gifford (a person alleged to huve pur- 
chased stock in the Irene Mill and Mining Company through repregenta- 
tions made by the defendant Smith) died of grief because of the fraud 


perpetrated upon him by this man Smith, and he is as much ofa murderer 


——— sn 


as though he had killed him.” “He (Smith) sold Gifford stock and he is 


dead; that is certain, and I assume that was the cause.” 
I. 
1. The Court permitted the plaintiff to prove the pecuniary standing of 


the defendant Smith. In this we claim there was error. The evidence 
disclosing this proof will be found on pages 23 and 24 of the record. In 
testifying for himself the plaintiff stated that he had known the defendant 
Smith since 1876 or 1877, and had occasionally met him in the city of New 
York during their acquaintance, and had conversations with him about his 
property. Counsel for the plaintiff then asked the witness the following 
question: 

(): How shortly before the making of the contract did he say any- 
thing about bis business? 

A: At the time of the purchase of the stock, or about that time, 
when we were talking it over, he told me his business more than at any 
other time’ 

Counsel forthe plaintiff then put to the witness the following question: 

(): Tell us what he told you. 

A: He told me about the history of his connection with the millinery 
business in New York principally, and he bad drawn money out at first as 
he had made it there and iuvested it in Ashtabula in real estate. The 
other partners bad spent their money and when the firm failed, he had his 
money well saved up; that his investments in Ashtabula had paid very 
largely; that he bad houses and stores, and I think he told me an opera 
house, or something of that kind in Ashtabula. He estimated himself 
worth $200,000, he told me. 

This testimony was duly objected to and an exception tendered to its 
udmission. It was not received for the purpose of showing that the state- 
ments made were false, as they were not, nor were they claimed to be. 
It was not on this statement nor any part of it that the plaintiff founded 
his action for recovery. It had no tendency to prove any fact in issue. It 
was not admissable for the purpose of showing a more ready reliance on 
in his statements, as the defendant could not insist that the plaintiff was 


not tully jrstified in believing his statements to be true. As said by this 


eS 


Court in Claflin vs. Ins. Co. 110 U.S. 95, “No one can be permitted to 
say in respect to his own statements on a material matter that he did not 
expect them to be believed.” 

The testimony could not have been otherwise than prejudicial to the 
defendant below, by showing his ability to pay any judgment that might 
be founded on any verdict rendered by the jury. Its effect was to estab- 
lish the pecuniary responsibility of the defendent to answer in damages 
for any frandulent representations made. It was not claimed upon the 
trial that the plaintiff was entitled to exemplary damages, or that the case 
was one justifying it. 

In the 2nd of Greenleaf’s Evidence, Sec. 26, (Redfield’s Edition,) the 
rule on the subject is stated as follows: “Nor are damages to be assessed 
merely according to the defendant’s ability to pay, for whether the pay- 
ment of the amount due to the plaintiff as compensation for the injury, 
will or will not be convenient to the defendant does not at all affect the 
question as to the extent of the injury done, which is the only question to 
be determined. The jury are to inquire, not what the defendant can pay. 
but what the plaintiff ought to receive.” 

So we find the rule stated in Sedgwick on the Measure of Damages, 
277: “Nor will the damages be allowed to be given with any reference to 
the defendant's wealth or poverty, and if evidence to this point is admitted 
the verdict will not be allowed to stand.” See Myers vs. Malcolm et al, 6 
Hill, 292. 

In Moody vs. Osgood, 50 Barb. 633 it is held that “damages in these 
cases (personal injury) are not to be estimated by, or proportioned to, the 
wealth of the defendant. . Indirect proof of the wealth of the defendant 
is just as inadmissable as direct proof and for the same reason.” 

In Jones vs. Buddington, 6 Car. & P. 599, which was an action for 
criminal conversation, it was held by Alderson, B. that “the amount of 
the defendant's property is not a question in the case.” 

2. Again on page 24 of therecord it appears that one David M. Strong. 


a resident of Ashtabula, Ohio, was called as a witness, and inquired of if in 


- 


—_— 


the winter of 1880 he purchased of Smith some Irene Mill and Mining Co. 
stock. To which question the witness answered he did. Then the following 
questions were put to the witness, and the witness answered as given 
below; to each of which questions when put and to each of which answers 
when given, the defendant objected; but the court overruled the objec- 
tion; to which rulings of the court the defendant at the time excepted. 
Record pp. 24. 25. 


(4): Will you tell the Court and jury about what time it was’ 

A: I think it was in the winter of 1881, if | am mistaken not. | may be mistaken. 

(): You are mistaken a year about it. 

A: It was not far from that It was in the winter time I recollect or shortly after 
he came back to Arizona 
(): The first time or second time’ 

1: Well I do not know that 1 could state that positively sil 

() It appears that he went to Arizona in the fall of 1879 and again in the spring of 
TSso liave vou got vour certificates of stock with vou” 


\ No sil | have not 


(): Well vou say vou bought it shortly after he came back from Arizona. Is that 


right , 
A: Yes sir: it might have been within a month and it might have been a month after. 
(): And when did von have vour interview with Mr. Smith? 


\: In his store in Ashtabula 

: How did you come to go to his store to have an interview with him? 

A: I think I was going by his store, and he was either just going into his door or 
standing in his store door, and asked me in: walked back to his desk, at the back end of 
the store and sat down, and he made these statements in regard to the 

Q: [am going to ask you what they were ina moment. When you got in there 
did vou have a conversation with Mr. Smith about the Lrene Mine and his visit to it? 

1: Yes sir. 

(): I want you to tell what representations Mr. Smith then made to you about this 
lrene mine and that property 

A: I wish the court to understand that I said in 1880 or 1881 that I bought the 
stock; I have forgotton which year it was. Mr. Smith says to me, You and I have al- 
ways been creat friends: now, I have gota good thing out there. I have put in my 
property in New York so and so: I want to let you have some. I told him if he had 
done what he said he had done, knowing him to be a business man-—I do not know that 
| told him he was a business man, but knowing him to be a business man that had been 
prospered in all his undertakings—I had confidence in him, and he said he had put this 
in there. Ll says to him, If you have put that much into it | ain't afraid to put in a little. 
Therefore I took 36.000 in it 

Q: What. if anything did he say about the shaft or the depth of it? 

A: He said it was 150 feet deep: he had been down in it to the bottom: showed me 
some specimens. He said they will go from $100 to $180 and maybe $200 to the ton; 
there were six or seven hundred tons. 

{): What did he Say about the quantity of ore at und the mouth of the mine, on 


the dump? 


— 


A: I think he said from four to five or six hundred tons, and it would go from $100 
to $180 per ton. He said one side of the mine was right down on the rock and the other 


three sides were just as good as the specimens that he showed me. I asked him if he 


would give me one of those specimens. He said, No: they were not as big as he would 


like to give me. and he had some big ones he would like to give me, but I have never 


seen the big ones nor the little ones since. Ido not know that I have eyer spoken to 


him but once or twice since. He always scorns me on the street every time he sees ine. 


Q: What did Mr. Smith then tell you he had put into it himself 

A: He said he had put in his house and lot in New York. 

Q: Did he make any statement as to the amount he had put it in for, the value of 
the house and lot that he put in? 

A: I think he called it $20,000 or upwards. . 

Q): Do you remember any other statement he made to you at the time except those 
you have stated, about the depth of the shaft and the amount on the dump, and that he 


put his house into it” 

A: Why, he spoke about a mill they wanted to start. He said the mill would pay ; 
make a good investment. I believe that is the way he worded it, or would be a good in- 
vestment if they never milled a pound of their own ore, for taking it in from other people’s 
mines. He said it was the only mill there was there, and some advantages it had over 
any other site they would get. 

Q: How long after that interview with Mr. Smith in the store until you paid your 
money and got your stock? 


A: lL could not tell; my son did the business; he could tell.” 

The bill of exceptions states (p. 26) that “responsibility of Mr. Smith 
for the sale of the stock to Mr. Strong was in no way involved in this suit, 
and the transaction with Mr. Strong the witness, was wholly independent 
of any of the transactions involved in this suit; but the court admitted 
this testimony, not forthe purpose of proving representations made 
by defendant to the plaintiff Bolles or bis assignors, but as tending to 
show, if representations made to plaintiff by the defendant were proven 
and were false and fraudulent, the intent and purpose of defendant to 
defraud the plaintiff.” 

It will be seen by this testimony that the witness was careful to state 
to the court that he wished to be understood that this conversation was 
in 1880 or 1881, and that he could not tell which year it was. It was 
therefore clearly incompetent. 

There is no doubt of the rule, or rather an exception to the general! 
rule, that where fraud is in issue “evidence of like acts or declarationg by 
the party charged with the fraud at or near the same time” is admissable, 


as stated by this court in Lincoln vs. Claflin, 7 Wall. 138. Where fraud 


— 


in the purchase or sale of property is in issue, evidence of other frauds of 
a like character committed by the same parties af or near the same time is 
admissible. , 

Its admissibility is placed on the ground that where transactions of a 
similar character executed by the same parties are closely connected in 
point of time, the inference is reasonable that they proceed from the same 
motive. 

As stated in (ustle vs. Bullard, 23 How. 500, “Similar fraudulent acts 
are admissible in cases of this description if committed at or about the 
same time, and when the same motive can be reasonably supposed to exiat, 
with a view to establish the intent of the defendant, with respect to the 
matters charged against him in the declaration.” 

Tt was there further stated that “Decided cases have established the 
doctrine that cases of fraud like the pres-nt are among the well recognized 
exceptions to the general rule that other wrongful acts of the defendant 
are not admissible on the trial of the particular charge immediately in- 
volved in issue.” In Butler vs, Watkins, 13 Wall. 456, it was held thet 
conversation held in the spring or early summer might he given to show 
same motive with declarations made in February. 

The general rule excludes the testimony offered. The exception bas 
its limitation as above expressed. To enable a party to avail himself ofthe 
exception to the gereral ru’e, he roust bring his case clearly within its 
terms, and in order to do this, the similar fraudulent declarations that he 
attempts to show, must be at or near the same time, and it devolves upon 
the party offering the testimony to bring the same within the exception, 
by showing affirmatively that such declarations were made so near each 
other as to afford a reasonable presumption that the same motive inspired 
both; and when it appears as it did from the testimony of Strong that he 
could not tell whether he had purchased his stock in the year 1880 or 1881, 
the case was not brought within the exception, for it as clearly appeared 
that the conversation had with Smith was in the year 1881 as in the year 
18x0, and Smith may have had information in the former year that 
he did not possess in the latter, and may have made the statements, 


a¢tuated entirely by different motives. The statements made to Bolles 


— 


were made not later than February, 1880, and may have had not 
the slightest connection, in the motives that prompted them, with 
the statements that he made in 188]. When the witness stated to the 
court that he wished to be understood that this conversation may have 
been in 1881 and when it is considered that the sale of stock to the plain- 
tiff below, Bolles, was in the month of March, 1880, the plaintiff certainly 
did not so far bring the declarations of the witness Strong within the ex- 
ception to the rule as’ would entitle him to have them received. It was 
distinctly stated by the court in ruling on the question as appears on page 
26 of the record that the court “admitted this testimony, not for the pur- 
pose of proving representations made hy the defendant to the plaintiff 
Bolles or his assignors, but as tending to show if representations made to 
the plaintiff by the defendant were proven. and were false and fraudulent, 


the intent and purpose of the defendant to defraud the plaintiff.” 


How could declarations made in the year 1881 to Strong by Smith 
have the slightest tendency to show the declarations ma¢e to Bolles in the 
spring of 1880, a vear before, were fraudulent? The Court here is bound 
to say in passing upon this question that the declarations made by the 
witness Strong (in order to determine the admissibility of this testimony) 
were made in the year 1881. and if they were admissible, why would not 
the deciarations be equally admissible that were made in the years 1882 
and 1883? Where is the limit to be placed unless it be in the language 
stated in the two cases above cited, that the declarations must have been 
made so near the same time, that a fair presumption arises that the 
same motive existed at the time of the two conversations in which the 
declarations were made. _ 

3. Again the court permitted the witness C. W. Jaques, (page 26 of the 
record,) a resident of Ashtabula. to testify to a conversation that he had 
with Smith in 1879, some months before the transaction between Bolles 
and Smith. The witness referring to the conversation says: 

“This, I think was in the spring of 1879; that is my recollection of it: 
and along during the summer or late in the fall, some time anyhow dur- 
ing 1879, Mr. Smith went West—went out into the Western country— 


and after his return from his western trip I dropped into his store to wel- 


come him back home, and talk matters over with him about his wes. 
tern trip, &c., and he told me of the wonderful country out there, and how 
entirely undeveloped it was, so far as any machinery of any kind out there 
for milling any of the ores they were taking out; told me about the wonder- 
ful amount of ore that was there and gave mea description of one of their 
primitive machines for milling the ore; spoke about a mule driving around 
in a circle and crushing up the ore just as you would crush up dirt in 
making brick, and he spoke further about an idea he had in his head of 
putting some machinery there for the purpose of milling this ore; spoke of 
the inexhaustable supply of ores at different points there, and I asked him 
about the probable cost of such a machine, and he thought that a com- 
pany of $50,000 could pu! up a machine of that kind. That is about the 
substance of the conversation. That was repeated at different times and 
dwelt upon later in the winter.” 

The defendant objected to this conversation, and asked the Court to 
take it from the jury, which the Court refused to do. 

There is not a line or word of this testimony that would give rise to 
an inference of fraud or fraudulent purpose even if the statements were 
untrue. It was a statement that the western country wasa wonderful 
country, that it was entirely undeveloped; that they had little machinery 
there for milling ores; a description of the ores in the mines of the western 
country; of the mode of crushing ore, comparing it to the mode of making 
brick in the eastern country, spoke further of un idea he bad in his mind 
of putting in some machinery there for the purpose of milling ore, and 
spoke of the inexhaustible supply. Witness asked about the probable 
cost of machinery of this kind, and Smith thought it would cost $50,000 
to put up such machinery. 

Iu permitting this testimony to go to the jury, the jury were in effect 
advised that it had some tendency to show that the statements made by 
Smith to Bolles in the spring of 1880 were of a similar kind, and made 
with a fraudulent purpose. We submit that they had not the slightest 
tendency to show either of the two things. And so with the testimony 
that the same witness gave on page 27 following this, respecting the 


number of shares of stock that Haskins had in the company, that the 


SS 


stock was not to be turned over to Haskins until the mill was completed, 
and the mine was turning out dividends; “so that we ran no risk on that 
score, at all,” ete. Had the court not refused to take this testimony from 
the jury we should have thought it entirely immaterial, but in permitting 
it to go to them, it had the sanction of the court that it had a bearing on 
the controversy between the parties prejudicial to the defendant. There 
is nothing in the statement made here of what Smith told this witness 
that is at all akin to the statement which the plaintiff alleged Smith told 


him as an inducement to the purchase of the stock of the company. 


ith. Again, we claim the court erred in permitting the plaintiff to 
put in evidence the assignment of J. H. Bolles to the plaintiff, a 
copy of which is given aboye. That assignment purports to 
tranfer to Richard J. Bolles all the claims, rights, actions, causes of action 
ete., etce.. which J. H. Bolles had against L. W. Smith, growing ont of his 
right. title and interest in and subscription fothe shares of the capital stock 
of the Irene Mill and Mining Co. This language 1s entirely too indefivite 
to admit of the construction that it carried the cause of action set out as 
No. 2 in the petition. The cause of action sued on did not grow out of 
any right, title or interest in, and subscription to the capital stock of the 
company. It grew out of and originated in independent declarations al- 
leged to have been of a fraudulent character. The shares were purchased 
of the company. The paper did not purport to transfer to the plaintiff 
any cause of action that John H. Bolles may have had against Smith for 
fraudulent representations, by which Bolles was induced to purchase 
stock from the company. 1t cannot be said that the assignor intended it 
as such transfer. The claim made in cause of action No. 2. as stated in 
the amended petition, was that John H Bolles was induced by the frau- 
dulent representations of Smith to purchase shares of the Mining Com- 
pany, and to pay therefor $1.50 a share, whereby be was damaged. If 
these representations were false, the cause of action arising in conse- 
quence thereof did not accrue out of “his nght, title and interest in and 
subscription to” the shares of the capital stock of the Irene Mill and Min- 
ing Company. The Court not only permitted this testimony to go to the 


jury. but refused to instruct the jury that it did not operate as a complete 


13 


assignment of the second cause of action stated in the amended petition, 
impliedly telling the jury that it did operate to transfer to the plaintiff a 
right to recover the damages which John H. Bolles had sustained by rea- 
son of the fraudulent representations of the defendant in inducing him to 
purchase stock of thecompany. There is nothing in the terms of the 
contract that would justify any such construction. There is not the 
shghtesc reference made toa claim for damages arising out of the fraudu- 
lent representations. In order to make this paper carry the assignment 
of the claim sued on in cause of action No. 2 to Richard J. Bolles, it must 
have been clothed in some circumstances by parol, showing that John H. 
Bolles by the execution of this instrument, intended to assign to the 
plaintiff below, the particular cause of action sued on. 


IT. 


1. Again we claim that the court erred in its instructions to the jury. 
The plaintiff had offered evidence tending to establish tho issues upon his: 
part, and the defendant had offered testimony tending to negative all the 
facts put in evidence by Bolles, and tending to establish the issues fully 
upon his part; and consequently the plaintiff gave evidence tending to es- 
tablish the fraudulent representations which led to the purchase of the 
stock by himself and his assignors, and that he and they were damaged by 
reason of such representations. The defendant gave evidence tending to 
show that he made no false representations respecting the issue of the 
stock, and also evidence tending to show that the plaintiff bad not sus- 
tained any damages by reason of the alleged fraudulent representations. 
The petition alleged a fraudulent combination between Haskins and 
Smith to create the corporation with a view todefraud. The defendant 
denied it by his answer. The defendant by his testimony put in issue 
definitely the claim of the plaintiff that he was connected with the 
organization and formation of the company. The bill of exceptions 
shows, as stated on page 29 of the record, that “the defendant also 
gave testimony tending to establish the fact that he had nothing 
whatever to do with the o-ganization and formation of the Irene Mill and 
Mining Company, and had no knowledge of its existence until long after 


its formation.” 


Se 


Notwithstanding the evidence thus explicitly given that the defendant 
was not chargeable with fraud in the particular asserted, the court said to 
the jury that “the defenlant Smith was in some way identified with the 
organization of the company” We submit that this statement of the 
court to the jury, thus positive in its character upon a vital point in contest 
and concerning which both parties had given testimony, was a statement 
not only calculated to prejudice the jury against the defendant, but a 
direct invasion of its province. A vital question in dispute both by the 
pleadings and the evidence was thus summarily disposed of by the Court, 
and that question one of fact, relating distinctly to, and being a part of, 
the fraud charged. That its effect was injurious no one can doubt. A 
juror would hardly undertake to settle a disputed question between the 
plaintiff and the defendant in opposition, or contrary to the expressed 
opinion of the Court. To say that this was not prejudicial to the defendant 
is to say what we all know is not true, that the juror pays little attention to 
the statement of the judge in his charge. In Wo/ker vs. Stetson, 14, O. St. 
90, the court say “That jurors are constantly inclined to look tothe opinion 
of the judge for instruction as to what is, and what is not evidence; and 
when he tells them to determine a given problem from the evidence before 
them, they can hardly do otherwise than inter that in his judgment there 
is evidence upon which their verdict, when given, may rest.” Here the 
jury were told the fact was established, that Smith was one of the organ- 
izers of the corporation, and being so told, they would the more readily 
believe that he was personally interested in the sale of its stock. It 
would have been quite as proper for the court to say to the jury that 
Smith “was some way identified with the fraudulent representations 
charged.” Questions of law are for the court, and questions of fact for the 
jury; especially so, when the fact is not only in issue but material and 
vital to the case. If the court can decide one disputed fact for the jury 
it can every fact, and thereby in effect abolish the right of trial by it. 

Again, the Court erred in the statement of the measure of damages: 
It will be remembered that the shares of stock of this corporation were 
nominally $20 each. The plaintiff paid but $1.50 per share. He claims 


that had the mine been of such quality and value as represented by the 
| ’ P . 


defendant below, each share of his stock would have been worth $10.00, 
and therefore that he sustained as damages the difference between $1.50 
and $10 upon each share of his stock; and so as respects the shares of 
stock bought by the other parties. 

The court charged the jury that the measure of recovery is generally 
the difference between toe “contract price and the reasonable market 
value.” We submit that this not the rule. It was of the least conse- 
quence in determining the amount of recovery, what Bolles may have paid 
per share. The measure of recovery was the difference between the actual 
value of the stock, and its represented value, that is, its value had the 
mine been substantially as represented to be. It cannot be assumed be- 
cause the plaintiff has alleged in his petition that the mine was valueless, 
that the jury so found. The plaintiff sought to recover upwards of 
$60,000 as damages upon the six causes of action upon which he sued. 
The amounts that these respective parties paid for their stock when 
added together was $16,050, and the fact that he recovered only $8,140 
shows very clearly that the jury did not regard the stock as without value. 
The court also said to the jury that if the property or stock was entirely 
worthless, then its value is what it would have been worth “if it had been 
as represented by the defendant, and as may be shown in the evidence be- 
fore you.” Here are two conflicting rules. The first that the measure of 
recovery is the difference between the contract price and the reasonable 
market value, if the property had been as represented to be. The second, 
in case the property or stock was entirely worthless, then its value is what 
it would have been worth if it was as represented. This last rule is un- 
doubtedly the correct rule: but the first rule—the difference between the 
contract price and the reasonable market value if the property had been 
as represented to be, may have resulted in serious injury to the defendant. 
The parties were at wide difference respecting the value of the stock. One 
claimed it was worth nothing: the other that it was very valuable. Tes- 
timony was given to maintain both claims, hence the materiality of the 
instruction. To test the effect of the rule given, take an example. Sup- 
pose testimony had been given tending to show that this stock was worth 


$5 a share. and that it would have been worth $10 a share hail it met the 
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representation of the defendant. The measure of damages then would 
have been $5.00 a share. And yet the court said to the jury that the 
measure of damages was practically $8.50 a share in the case supposed— 
the difference between the contract price $1.50 and the reasonable market 
value if the property had been as represented, namely $10 a share. 

It cannot be said that the defendant was not prejudiced by this in 
struction. The statement that the defendant offered evidence tending to 
establish the issues in his behalf, is equivulent to saying that he offered 
testimony tending to overthrow all evidence given by the plaintiff to es- 
tablish his right of recovery; that that affected the measure of damages 
as well as that that affected the liability. This ruling or instruction was 
promptly pointed out to the court by an exception, and an opportunity 
afforded to correct it, but it still adhered to the rule given, and the jury 
took the instruction with the case, and disposed of it accordingly. 

ITI. 

Finally we claim that the conduct of counsel for the plaintiff below 
in his closing argument to the jury was so prejudicial to the defendant as 
to show that he had not a fair trial. The misconduct consisted in inflam- 
matory appeals to the jury by statements entirely outside of any testimony 
adduced upon the trial, made with intent to inflame the feelings of the 
jury against the defendant, and presumptively having that effect. It ap- 
peared in evidence that one Gifford through the defendant, had bought 
some stock of the company, and that he was dead. Without the slightest 
relevancy to the proof, or to any evidence in the case, the plaintiff's attor- 
ney in the closing argument, charged Smith, the defendent, in the most 
direct language with murdering Gifford, a person who had purchased 
stock of the company. The language, as testified to by three persons 
present was as follows: “Gifford died of grief because of the fraud per- 
petrated upon him by this man Smith, and he is as much a murderer as 
though he had killed him.” Being interrupted at this point by counsel 
for the defendant, and the attention of the court being called to the lan- 
guage, the court mildly said to the counsel], “You must not say so;” 
which was all that was said by the court. Whereupon counsel continuing 


his argument said to the jury: “He sold Gifford stock and he is dead. 


See 
that is certain ; and I assume that was the cause.” Affidavits on pages 30 
and 31 of the record show just what the language was, and the action of 
the court in relation thereto. The affidavit of counsel employing the 
language, on page 32, differing as it slightly does with the facts shown 
by the three affidavits in which the exact language of the counsel, court 
and objecting counsel is given, does not in the least relieve the case. In 
that affidavit he distinctly says that he “drew on his imagination a little by 
depicting Gifford’s death hy grief in consequence of the many lies he was induced 
by the defendant to represent to his friends and the consequent ruin of clerks and 
salesmen who invested their all in his worthless stock:” and that after the ad- 
monition of the court he did say to the jury: “Smith sold Gifford stock ; 
Gifford is dead, that is certain; and I assume that was the cause.” He 
concedeas having reiterated this charge, after the court told him he must 
not say so; and of course, made the statement in direct defiance of the di- 
rection of the court. It will thus be seen that counsel first charged the 
defendant with causing the death of Gifford by a sale to him of shares of 
mining stock in this Irene Mill and Mining Company, and that when told 
by the court that he “must not say so,” or as he says in bis affidavit, that 
“such remarks were outside of the record,” he persisted in his statement, 
thereby insisting on its effect on the jury. To permit the verdict ofa 
jury to be inflamed or affected by such appeals to passion would be a 
scandal on the administration of justice, and the courts have uniformly 
so regarded it, and steadily set aside verdicts so affected, or reversed 
judgments foun led thereon. 
In a rxecent case of Bullard vs. the Boston d& Maine Rk. R. Co, 64 N. H. 
27. it was held that, 


“When counsel in argument makes a statement of a material fact not in evidence 
against the objection of the other party. he violates the right of a fair trial, and his client 
assumes the burden of presenting and proving his claim that the decision was not 


affected thereby.” 

The facts were as follows: The defendant’s counsel in his argument 
to the jury commented on the fact that one of the physicians consulted by 
the plaintiff had not been called to testify. The plaintiff's counsel said 
the reason was because he found, from conversation with bim, that he had 


not examined the plaintiff, and could give no testimony as to her condi- 


enniia 
tion. To this the defendants excepted. The court sustained the exception 
and told the jury to disregard the statement of the plaintiff's counsel; and 
thereupon counsel said he would take it all back. Verdict for the plaintiff 
which defendants moved to set aside. Motion denied and defendants 
excepted. 

Some of the reasoning of the court in giving the opinion is quite 
pertinent to the present case, when considered in connection with the 
persistence of counsel in not losing with the jury the effect of the state- 


ment that he made. The court say: 


“The law does not transfer the defendant’s property to the plaintiff as damages 
without a fair trial, and in the legal sense a trial is not fair when such statements as were 
made in this case have any influence favorable to the party making them. He is there- 
fore bound to do everything necessary to be done to rectify his wrong and restore to the 
trial the fairness of which he has divested it. He is legally and equitably bound to pre- 
vent his statement having effect upon the verdict. This he cannot do without explicitly 
and unqualifiedly acknowledging his error and withdrawing his remark in a manner that 
will go as far as any retraction can go, to erase from the minds of the jury the impres- 
sion his remark was calculated to make.” 


The court further held that unless it was affirmatively found by the 
court that the party whose right was violated was not injured by the 
statement, the judgment would be reversed. 

In the present case, counsel not only did not explicitly and unquali- 
fiedly acknowledge his error, and. withdrew his remark, or attempt to 
erase from the minds of the jury the impression his remark was calculated 
to make, but he sharpened its sting by repeating the fact charged, not 
only in the face of objection made by the opposing counsel, but also in 
disregard of the admonition of the court. The obvious purpose of the 
reiteration was to secure its lodgment in the minds of the jury. In view 
of these facts the plaintiff below is not in a position to claim that what he 
said to the jury had no influence upon them. As was said in Dougherty vs. 
Welch, 53 Conn. 558-60: “No man can be quite certain that he is aware 
of all the influences which have produced conviction. It is one thing to 
prevent the entry of an influence into the mind: quite another to dislodge 
it.” : 

In Brown vs. Swineford, 44 Wise. 282, the court reversed the jadg- 


meut of the court below and ordered a new trial on an exception of this 
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kind. Counsel in arguing the case urged the wealth and power of a great 
corporation with which the defendant was connected, and the defendant's 
ability to pay any judgment that might be rendered against him; a fact 
entirely outside of the testimony. 


Upon the point the court said: 

*'The learued counsel went beyond the legitimate scope of all argument, by stating 
and commenting on facts not in evidence. * * * The appellant took his exception, 
und his counsel now supports it by numerous cases. * * * * All of them support 
the rule now adopted by this court, that it is error sufficient to reverse a judgment for 
counsel, against objection, to state facts pertinent to the issue and not in evidence, or to 
assume, arqguendo, such facts to be the case, when they are not. Some of the cases go 
further and reverse judgments for imputation by counsel of facets not pertinent to the 
issue but calculated to prejudice the case.” 

Further on the court adds: 

“It may sometimes be a very difficult and delicate duty to confine counsel to a legiti- 
mate course of argument, but like other difficult and delicate duties, it must be performed 
by those on whom the law imposes it. It is the duty of the Circuit Court to interfere in 
all eases on their own motion. It is due to truth and justice: and if counsel persevere in 
arguing impertinent facts not before the jury. or in appealing to prejudices foreign to 
the evidence, exception may be taken by the other side, which may be good ground for a 
new trial, or for a reversal in this court.” 

In the case of the Cleveland Paper Co. vs. Banks, 15 Neb. 20 an action 
was brought against “B.” the president of a corporation !/or supplies fur- 
nished the company. His attorney offered evidence that the secretary of 
the company had embezzled its funds and appropriated its property. This 
evidence was excluded. Inthe argument to the jury the counsel treated 
the evidence as in the case, and commented on it. It was held to be 


error for which a new trial must be granted. 

In Grosse vs the State, 11 Tex. Ct. App. 377, the district attorney in 
closing the case stated “he had heard while out on the street a citizen re- 
mark that it was a great shame that the defendant should have taken the 
money of the old nan Wucherer, near 71 years old, and all the money he 
had in the world.” Objection was taken to this remark, and it was repeated 
by the district attorney, and because of it, the Court of Appeals reversed 
the conviction. 

In the same Court, in Conn vs. Stute, 11 Tex. Ct. App. 399, the district 
attorney stated to the jury that: 


“(;ood men in this county and the best men in Gonzales county, desire the conviction 


of this man and his partner.” 
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The trial cour! refused to set aside the verdict because of this language 
but the Court of Appeals reversed the conviction and sent the case back 
for a new trial. 

In Willis vs. McNeill, 57 Tex. 465, it was held error in the Court to 
allow counsel to discuss before the jury the irrelevant question of the 
wealth of a party, ‘and to insist that the wealthier the: parties the greater 
should be the amount of damages assessed against them; and that the 
error was not cured by the failure of the opposing counsel to interpose 
objection at the time. 

In the same court in Thompson vs. the State, 43 Tex. 274, the chief 
justice said 

“Zeal in behalf of their clients or desire for success, should never induce counsel 
in civil cases, much less those representing the state in criminal cases, to permit them- 


selves to endeavor to obtain a verdict by arguments based upon other than the facts in 


the case and the conclusions legitimately deducible from the law applicable to them.”’ 

In Burry vs. State, 10, Ga. 522, the court in commenting upon a simi- ' 
lar question and upon the duty of the court to check the argument of 
counsel, said 


“That the practice complained of is highly reprehensible no one can doubt. It 
ought in every instance to be promptly repressed. For counsel to undertake by a side 
wind to get that in proof which is merely conjecture, and thus to work a prejudice in the 
mind of the jury, can not be tolerated. Nor ought the presiding judge to wait until he 
is called upon to interpose. For it is usually better to trust to the discrimination of the 
jury as to what is and what is not in evidence, than for the opposite counsel to move in 
the matter. For what practitioner has not regretted his untoward interference, when 
the consel thus interrupted resumes, ‘ Yes, gentlemen, I have touched a tender spot, the 


galled jade will wince; you see where the shoe pinches.’ ” 

In the case of the Union Central Life Ins. Co. vs. Cheever, 36 O. S. 
201, the court below permitted counsel for the plaintiff in argument to the 
jury, to read and comment.upon a circular not in evidence; nor relevant to 
the issue, and which was prejudicial to the opposite party, and it it was 
decided by the court to be an irregularity or an abuse of discretion which 
prevented a fair trial, and for which the verdict should be set aside and a 
new trial ordered. 

In the State vs. Poland, 85 N. C. 576, counsel for the State in his argu- 
ment to the court upon a motion for a mistrial on the ground of alleged 


fraud in selecting the jury said, that two of the jurors had gone into the 
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box “with souls blackened with perjury and bribery.” This was said in 
the presence and hearing of the jury then empanelled. The opposing 
counsel objected, but the State's attorneys persisted in the use of similar 
language towards the jurors during the trial without being seriously in- 
terfered with by the Court. : 

The trial court refused to stop the prosecution and in the end the 
defendant was-convicted. The Supreme Court reversed the conviction 
and awarded a venire de novo. In delivering the opinion the Court say: 

‘To secure for the administration of the law that general respect and confidence 
which it is of the highest publie interest it shall enjoy, it is absolutely essential that 
the business of the courts should be conducted with becoming dignity and gravity; that 
their judgments should seem to be temperately considered and impartially delivered; 
and above all that the verdict of the jurors concerned should be known to be the result of 
serious convictions in dispassionate and free deliberations. Appreciating this great ne- 
cessity extending alike to the public interests and individual security, our courts have 
been constant in the purpose to protect the jurfes of the country from the approach of 
every circumstance which might tend unnecessarily to excite their minds, or inflame their 
prejudices.” 

In Butler vs. Slamm, 50 Penn. St. 459, it was said that counsel 

“Owe a duty not only to the court but to the client, and that is, never to Insist on 
aids to success clearly wrong, either in law or in fact.” 

In Zhe People vs. Mit-hell, 62 Cal. 411, it was held error for counsel to 
state facts not proven or sought to be proven, and to place unsworn evi- 
dence before the jury; and when improper evidence is admitted on the one 
side this will not authorize improper evidence on the other. It is error 
sufficient t> reverse a judgment for counsel without objection, to state 
facts pertinent to the issue and not in evidence, and to assume, arquendo, 
such facts to be in the case when they are not. In thiscase, Prown vs. Swine- 
ford, 44 Wisc. 291 above referred to, was expressly approved, the court in 
disposiog of the case, saying: “The rule is supported by principle, and in 


this State by precedent, and, as we believe, by the great weight of author- 


ity everywhere.” 
In Jucker vs. Hennecher, 41 N. H. 322, the court say: 


‘We also think the court erred in permitting counsel for plaintiff to proceed with 
his argument upon facts not in evidence and having »o proper bearing upon the questions 
in issue. after their attention had been called to the matter and their interposition sought, 
although the course of remark permitted might have seemed to be excused by the pre- 
vious allusions of the defendants’ counsel to considerations scarcely more pertinent or 


proper. No fault of the opposite counsel could justify a repetition of that fault by his 
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opponent The jury are sworn to render atrue verdict in every case, according to the 
law and evidence given, and the well-established rule of judicial proceedings confines the 
arguments of counsel before them to comments upon and suggestions in relation to that 
law and evidence. It would seem utterly vain and quite useless to caution jurors in the 
progress of a trial against listening to conversations out of the court-room in regard to 
the merits of a case, if they are to be permitted to listen in the jury-box to statements of 
facts calenlated to have a bearing upon their judgment, enforced and illustrated by all 


the eloquence and ability of zealous, learned, and interested counsel.” 

In Rolfe vs. the Tuhahitants of Rumford, 66 Me. 564, it was held to be 
error for the presiding justice to permit counsel in addressing the jury 
against seasonable interposition to proceed with bis argument upon certain 
facts not in evidence, and having no legitimate pertinency to the issue. In 


the opinion the court say: 


“Courts have usually been very firm whenever oceasion has required in confining 
counsel within proper and seasonable bounds to whatever is pertinent to the matter on 
trial. Statements of alleged facts not adduced in evidence and comments thereon are 
irrelevant, not pertinent, and are therefore clearly not within the privilege of counsel 
and any such practice on the part of counsel should be promptly checked especially when 
objected to by the other side.” 

In the case of Winter vs. Sass, 19 Kans. 556, commenting upon the 
effect of traveling out of the evidence in an argument by counsel the court 
say: 

“Whenever in the exercise of a sound discretion it appears to the court that the jury 
may have beer influenced as to their verdict by such extrinsic matters, however thought- 
lessly or innocently uttered, or that the statements were made by counsel in a conscious 


and defiant disregard of his duty, then the verdict should be set aside.”’ 

In Fry vs. Bennett, 3 Bosw. Reps. 202 it was held to be indispensable 
to the proper administration of justice that counsel on either side should 
not be allowed to lose sight of the evidence and of the issues and indulge 
in denunciations of the party based on the assumption of facts not at- 
tempted to be proved, and which should not be permitted to disturb 
that calm deliberation which it is the duty of jurors to bestow, and which 
the parties have a right to expect and demand. 

In Brownlee vs. Hewitt, 1 Mo. App. p. 360, counsel were sent out of the 
court room to argue the case to the jury, out of the presence of the judge 
before whom the case was tried; and improper remarks being made to the 
jury calculated to prejudice the jury, a new trial was granted upon the ap- 
plication of the aggrieved party. It appeared that the cause was argued 


in the absence of the court and that remarks fell from the lips of one of the 
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counse], which would not have been permitted in the presence of the 


court. It is not stated what these remarks were, but the court say: 


“ The action of counsel during the closing argument was strongly insisted upon as 
ground for new trial and is also urged here. The record shows affidavits filed in suppert 
of the motion for a new trial tending to show that the counsel for the plaintiff pursued a 
line of argument before the jury which no court would have tolerated for a moment, and 
that the jury were thus inflamed by statements in regard to witnesses and to material 
facts in the case, that were wholly unwarranted by the evidence. It is true that counter- 
affidavits are filed, but enough appears uncontradicted in regard to the course of argu- 
ment to the jury which counsel for the plaintiff permitted himself to pursue, to satisfy 
us that the substantial rights of the defendant—rights in which he would have been pro- 
tected had the argument been conducted in the presence of the court—were seriously 
invaded in the concluding argument. Against this in the absence of the court the defend- 
ant had no redress. We cannot say how far the verdict of the jury may have been in- 
fluenced by these illegal proceedings, and we think it was error to overrule the motion 
for a new trial filled herein based upon this action of the court, and the immediate conse- 
quence of this action as shown by the affidavits which make part of the record. For 


these errors the judgment of the Circuit Court is reversed and the case remanded.” 

In the State vs. Lee, 66 Mo. 167, the court condemned in strong lan” 
guage remarks made by the prosecuting attorney to the effect that “the 
defendant's character was bad, and that therefore bis attorneys dare not 
attempt to prove his good character on trial.” The court remarking that 
such conduct of the prosecuting attorney was condemned in the case of 
the Stute vs. Aring, 64 Mo. 591, and will be as often as it is properly 
brought to the notice of this court. It should not be tolerated in civil 
proceedings and will not be in criminal cases.” 

In I. Hayne “New Trial and Appeal” Sec. 50 the author says: 


“ Comparatively few men are capable of analyzing their mental processes sufficiently 
to distinguish the effect produced on their minds by any particular portion of a com- 
plex case. Many are swayed by prejudices which théy hardly acknowledge to themselves, 
and it is proverbially difficult to divest one’s mind of a prejudice. It cannot be exercised 
at the mere bidding of another. If the truth could be known it would probably be found 
that very many verdicts are the resuit of prejudice and feeling, and it seems a farce to 
allow counsel to excite the prejudices and passions of the jury, and to mislead them by 
statements of facts not in evidence, and then simply to tell them that they are not to be 


influenced by the course pursued. It is a case where prevention is better than cure.” 
The case of W2/ffe vs. Minnis, 74 Ala. 386, was a case where counsel 
lauded his client as follows: “Judge Minnis, gentlemen is a large-hearted, 
great-souled man, confiding and trusting. He is not one of those grasping 
men who keep a strict account of every ecnt they spend. If a poor widow 


should come to him and tell him she was without brea], as quick as 


thought he would run his hand into his pocket, and pulling out a $10 bill 
he would say, Here, take this and go buy a barrel of flour.” The defend- 
ant’s counsel called the attention of the court to these remarks, and 
objecte 1 t» same upon the ground that there was no evidence in the case to 
support them. Thereupon the plaintiff's counsel said: Oh well, I willtake 
it back. The defendant's counsel said to the court: The defendant in. 
sists on his objection But the court did not withdraw the remarks from 
the jury and took no action in reference thereto. For this error the 
judgment was reversed. In delivering the opinion the court say, speaking 


y 1 
of tae language complained of, that 


“Coming as it did. from able. eminent counsel, it was well caleulated to exert an im- 
proper influence on the minds of the jurors. The court might, and probably should have 
airested it ex mero motu. Itis one of the highest judicial functfons to see the law 
impartially administered, and to prevent as far «s possible all improper extraneous influ 


from finding their way into the jury-box., 

In Bessette vs. Stete, 101 Ind. &6. it was held to be the duty of the 
trial court to control and direct the argument of counsel, and where the 
prosecuting attorney was permitted over objection to comment upon the 
personal appearances of the defendant, not as a witness nor on account of 
his manner and bearing a3 such, but as indicating a probability of guilt, 
or to refer to a particular juror as hiving become prejudiced in the case> 
it was such error as would reverse the judgment 

In Perkins vs. Guy, 55 Miss. 153, it was held that counsel should no 
be permitted in argument to the jury to speak or comment on facts not 
proven. The judge should, sva sponte, interpose and correct any such 
irregularity. The court say: 


“ Within the limits of the testimony. t 


wright of argumentation. illustration and com 
ment is free, but that freedom does not extend to the assumption of facts not in evidence 


as the basis of argument, vo the preiudice of the adverse party.”’ 

In Martin vs. the Sate, 63 Miss. 505, the defendant was tried for an 
attempt to murder. In the course of the argument the prosecutor said: 
“The defendant is a man of bad, dangerous and desperate character, but I 
am not afraid to denounce the butcher boy, although I may on returning 
to my house find it in ashes over the heads of my defencetess wife and 
children. . 


Respecting the use of this language the court said: 


> 
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as 


“Such declaration would inevtably tend to prejudice the jury against the prisoner. 
If the court fails to interfere of its own motion and the abuse of privilege is of such a 
character as to produce the conviction that injustice resulted therefrom, the duty of the 
court is to apply the corrective by awarding a new trial. For the error committed in the 


argument of counsel the judgment is reversed.” 

In the case of the People vs. Dime, 59 Mich. 550, the prosecuting at- 
torney in the argument of the case asserted that he “knew that the 
defendant was the man who took the money.” It was held to be so far 
improper that if the presiding judge failed to caution the jury regarding 
the same, it was error for which the jadgment would be reversed; that it 
cannot be said that the statement was error without prejudice, for it is 
impossible to tell what influence it had upon the jury,” 

These adjudications speak a uniform language to the effect that ex- 
traneous matter which may bave affected injuriously the rights of a party 
will always find a remedy, even in cases where the parties are not at an un- 
equal advantage. The language of counsel in the present case was the more 
calculated to injure the defendant and prejudice the case from the very great 
disadvantage at which he was placed. There was acombination of purchas- 
ers of stock against him, although he did not own a share of the stock that 


either had bought, nor receivea farthing of the money paid. They all united 
their claims in the plaintiff for recovery in one action. The testimony of 
each, smarting under the lost hope of dividends expected to be realized, 
and all having a common purpose, was produced, and given. Evidence 
from outside persons stating similar representations was received; all in- 
terested to establish the defendant’s liability with a view to ultimate 
recovery by them. In connection with this front and side fire, a charge of 
causing the death by grief of a friend who joined in buying stock in this 
mining company, was grossly unwarranted, and calculated to create a pre- 
judice in the minds of the jury so seriously affecting the defendant's 
rights as to prevent a fair trial 


W. W. BOYNTON, 

J. C. HALE, 

EDWARD H. FITCH, 
Att’ys for Plaintiff in Error. 
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tween that which does appear and that which is omitted, 


IN THE SUPREME COURT 


OF THE UNITED STATES. 


LEWIS W. SMITH, 
No. 308. 


Vs. 


RICHARD J. BOLLES. 


Error. 


. The record is very meager; does not pretend to set 
out the evidence, nor the charge of the Court, but simply 
states that plaintiff below “offered evidence tending to 
prove the material allegations of his petition,” and that 
defendant Smith “gave evidence to the jury tending to 
maintain the issues of the case in his behalf.” See pages 
23 and 29. The plaintiff contends in his brief, page 13, 
that this shows a case of conflicting evidence. That, 
while one offered testimony tending to show the fraud 
complained of and the darrages sought to be recovered, 
the other gave evidence tending to show that he made no 
false representations, and that the plaintiff had not sus- 
tained any damage. The character of the record is such 
that it does not enable the Court to see and know all that 


occurred at the trial and understand the connection be- 


~ 


and which, if present, might make isolated questions and 


answers AS they now appear, very proper. 


Counsel in their brief argue seven assignments of 


error. The first three refer to the admissibility of cer 


taln testimony. 


l. The tirst relates to certain (yl Stions and answers 
prurt to and made by Bolles, } paagre 2D Of record, No Gues- 
tion was put as to the pecuniary standing of Smith. It 

| , 


did appear that Smith had made some communications 
about his business at the time the stock Was purchased, 
and our questions simply called for what was said on that 
subject in connection with the representations complained 
of. They tended Lo show he was a careful, prudent Pitti 


and to inspire confidence that in this mining matter he 


Was equally careful. and micht be relied Ol, as dealit 


ig 
with something that had merit. For this purpose and 


because the statements were part of the transactiomw result- 
Ing in the sale of the stock and made at the same time, 
we regarded both as competent. The defendant objected 
to the whole answer as given, and not to that part which 
gave his own estimate of what he was worth. It was not 
directly responsive to the question, and if he had asked 
the Court to strike out that preer' of the answer, it might 
have done SO, but the objection is to the whole, and, in 
that view, we think the Court was right. We admit it 
did not have a tendency to prove any of the charges of 


fraud enumerated in the petition directly, but his state- 


ments as to his business and cautious management of his 
property did have a tendency Lo lmpress the mind of his 
victim with the idea that he was dealing with a cautious, 
prudent business man, and need have no fear of an Ine 
vestment recommended by him, and put him off his 
guard as to investigating further into the character of the 
mine. That it did have that effect, was abundantly 
shown. We used it for no other purpose, and believe it 
to have been properly admitted. 

The Supreme Court of New York, in Hubbard vs. 
brigys, SY... soe, Says : “The case was one of fraud, 
and ordinarily such a case is not capable of being estab- 
lished by direct afthrmative prool. Any evidence having 


ht. to establish fraud. is 


a tendency, though it may bye slig 
not Ln ompetent. Necessarily considerable latitude Is Lo 
be allowed in giving evidence of circumstances tending 
to prove the fraudulent intent, ete.” 

Thev next rete r to thi Lestimony of David \i strong. 
The rl 


’ 
a 


ht to use such Lestimony for the purpose of show- 


: oe _ 
gy the intention of Smith in making 


representations LO 
Bolles is not in dispute. See plaintiff’s brief, page 8. 
Counsel for Smith say it should have been excluded be 
cause too remote from the time of the transaction with 
Bolles. The witness bought some of the same stock, and 
the representations made to him related to the same 
stock. The subject matter was, therefore, proper. The 


sale to Bolles was in March, 1880. The witness says it 


was in 1880 or 1881. If in 1880, what time in the year ‘ 
It was shortly after the return of Smith from Arizona. 
The testimony did show, and this particular evidence in- 
dicates that he was twice in Arizona, once in the fall of 
1879, and once in the spring of 1880. If within amonth 
or thereabouts of his return from either Urip, the authori- 
ties quoted by counsel would make it admissible. How 
can this Court say what time in 1880 the declarations 
were made’ Ifin the spring or early summer of 1850, 
the Court is sustained by plaintiff’s brief. We think 
this Court should infer or presume that the testimony 
then before the Court and jury did enable them to deter- 
mine that the time in fact was within the reasonable ex- 
ception Lo the general rule Suppose the testimony 
showed at the time that Smith was twice to Arizona, as 
before stated, and the witness knew that this conversation 
was shortly after his return, but was under a wrong im- 
pression as to dates, would not the Circuit Court, having 
the whole facts before it, consider all the testimony to see 
whether. the representations were within a reasonable 
time before or after the Bolles transaction? Now, this 1s 
just what the Court did, and, having ample means to 
determine, did overrule the objections. We think the 
testimony of C. W. Jaques, pages 26 and 27, shows the 


time of these trips to Arizona to have been as heretofore 


stated. We cannot agree with counsel (see page 10 of 


brief) that this Court is bound to say the conversation 


occurred in 1881 in order to test the rule. No such ob- 
ligation exists, and, in the nature of things, cannot exist, 
because it would require the Court to arbitrarily fix the 
time without regard to the testimony and make for the 
parties a different case from the one tried. 

As to the testimony. of C. W. Jaques, we have but 
little to say. The record shows but the introductory part 
of his evidence. C. W. Jaques was the tenant of Smith, 
and bought some of the same stock of him in the spring 
of 1880 under false representations. What appears in 
the record preceded this, and was merely ‘‘laying the 
ropes ~ to subsequently catch him and other neighbors, 
which he subsequently did, and if the testimony were all 
in the record as the trial Court had it, this Court would 
not have a doubt of the admissibility of the whole for the 
purpose received. 

Again, counsel complain there was error in the ad- 
mission of the assignment of J. H. Bolles to R. J. Bolles, 
page 28. The record shows that the second cause of 
action was to recover damages sustained by J. H. Bolles 
and assigned to plaintiff. The action as to this count 1s 
brought under Sec. 4993, Revised Statutes of Ohio. The 
trial Court held that the claims set out in the 3rd, ith, 
5th and 6th counts could not be maintained because it 
appeared that the Assignors retained an interest In case 
of recovery, and they were excluded from the jury. 


Counsel in their brief, pape LS, Say. “In order to make 


t) 


this puLper Curry the assignment of the claim sued On in 
cause of action No. 2 to Richard J. Bolles, it must have 


been clothed in some circumstances by parol showing 


that John HH. Boll © OY the execullon of this Instrument 
Intended ko ussigh to clie daimtitl! below the particular 
cause of action sued on. Pie record, pruipre 2, shows 
that the plaintiff, “having given other oral evidence 


j } 
? 3 


tending to show ownership of the claim, offered in evi- 
dence the written assignment made by John H. Bolles, 
etc.” Now, what was this other evidence’ ‘The record 
Is silent. The. admit that if it showed circumstances 
tending to show the intention to iassigti. then it would be 
good. Why not have set it out’ We say it did show 
that the assignment was transmitted by mail from Call- 
fornia to the plaintifl in New York, and that the same 
letter or package contained the identical stock received 
by John i... and the object and intention was to transfer 
this identical claim. <All of which was ample, on the 
theory of the brief to have authorized the Court to send 
the paper to the jury. The admission being that oral 
testimony might make it competent, and the record 


showing that other testimony was given without showing 


— 


its character, this Court.will hot presume that if did hot 


contain the quality required 
2. Counsel next cla ni there Was error n the charge 
of the Court, and, as in the statement of evidence. little 


extracts are given without connection with the whole 


charge, so that this Court cannot fairly, without the 
whole, determine if the Judge were wrong. 

The short sentence complained of first is: “The 
defendant Smith was in some way identified with the 
organization of the Company.” Suppose the Judge Lo 
have been stating the issues to the jury, and to have said 
that the plaintiff claimed that “the defendant Smith 
was, etc. This context would show it all right. The 
petition does allege that Smith combined with Haskins 
in the fall of 1S79% to organize this Company, and that it 
was organized under the laws of New York in Octover, 
IS7T%. The record shows that Smith did go to Arizona 
in the fall of 1S79, and that the plaintiff gpuve evidence 
tending to show the truth of his petition. Take these 
statements with the verdict. and we think it was true. 
Counsel say, page 14, “We submit that this statement of 
the Court to the jury, thus positive in its character, “pon 
a vital point in contest and concerning which both par- 
ties had given Lestimony, was a statement not only ealeu- 
lated to prejudice the jury against the defendant, but a 
direct invasion of its province.” Was it a vital question 
in the case whether Smith was connected with the start 


4 


of the Company or not! he question was: What did 
he say or do when he sold the stock 4 Was he guilty of 
false and fraudulent representations at that time by which 


the plaintiff was deceived and parted with his money‘ 


If he Was, it make = HO difference whether he assisted in 


the organization six months before or not. The rule in 


Qhio as to the Judge refraining from remarking upon 


ee 


} 


the testimony and care lulliy ieaving the entire effect of it 
to the jury is not tom3Wwed 10 the lederal Courts, and 
hence the ventiemen s reference to 14 OQ. S. can have 
little to do with the cas 

The next claim of counsel is that the Court erred in 
its statement of the measure of damages. The matter 
complained of is: “The measure of recovery is genera//y 
the difference between the contract price and the reason- 
able market value, if the property had been as represented 
to be, or in case the property or stock is entirely worth- 
less, then its value is what it would have been worth if 
it had been as represented by the defendant, and as may 
be shown in the evidence before you. This Is the 
general rule in cases of fraud in the sale of property. 
What modifications were made before or after the state- 
ment so copied in the record, does not appear. The 
Court does not state that this general rule is applicable to 
the case before it. This rule applies to all cases where 
the party making the representations and sale owns the 
stock or property and receives the money, Ih) this Case, 
the monev was paid to Davis, the Treasurer of the Com- 
pany, and stock delivered by him. The sale was made 
and money paid by reason of Smith's fraudulent repre- 
sentations. The contract was with him, not the Com- 


pany. The case was in some respects like Crater vs. 


o 


Binninger, 33 N. Jersey, 515, in that the Court said : 
‘‘But where the sale itself is the product of fraud, the 
vendee may either repudiate the contract, or claim by 
way of damage the difference between the price paid by 
him and the real value of the property. This I regard 
as the general and well established rule.” The Court, in 
the Same case, and which we think applicable to this Case, 
say: ‘But the present case has peculiar characteristics 
which seem to require a modification of the ordinary rule 
by which damages are measured in case of fraudulent 
sales. The plaintifi in this instance, by reason of the 
fault of the defendant, became something more than a 
mere purchaser of real estate. By the fraudulent prac- 
tice of the defendant, the plaintiff was induced to embark 
in a speculation. Starting, then, from the 
position that the jury, on the trial of this cause, have 
found the fact that the plaintiff was induced to enter into 
this sper ulation by the falsehood of the defendant, it 
seems to me clear that in conformity to well settled legal] 
rules we must hold the defendant answerable for the loss 
of the moneys which the plaintiff, without fault on his 
part, lost in this speculation. ” 

The case to some extent is like Hubbard ys. Briggs, 
31 N. Y., 518. In that case the plaintiff was induced by 
the false representations of the defendant to subscribe 
$5,300 to the stock of the Miller’s Bank of Clyde. This 


subscription was secured by bond and mortgage, which 


10 


security was, under the law, passed over to the comptroller 
for the benefit of bill holders, and, being held for that 
purpose, defense to its collection could not be maintained 
as between the comptroller and plaintiff. The Court 
said. vs Indeed, if is not controverted now, as it could not 
be, that where a person asserts a falsehood, with a fraud- 
ulent design, and damace results therefrom, though he 
may have no interest in the deception, nor colludes with 
the party who has it, it is ground for civil action.” 
Again, “It was not important for the purpose of main- 
taining the action, if his affirmation were false and 
made with intent to deceive and effected the object to 
the plaintiff's injury, whether he had any interest in 
making them or not.” 

We averred that the stock-and mine were wholly 
without value, and counsel admit we gave evidence tend 
ing to prove it, and we may add that the jury found it 
orthem wholly worthless. Underthe law we were entitled 
to, as the minium to be made good, our loss. Mr. Bolles 
had paid $6,000, induced by the fraud of Smith. The 
lowest amount, therefore which could be awarded us was 
that sum with interest. We claimed at the trial that 
under any circumstances we were, in any event, entitled 
to this amount. The petition avers the money to have 
been paid sometime in the month of March, 1880- 
Our recollection is that the testimony showed the pay- 


ment by R. J. Bolles to have been completed March 20, 


1] 


1880. Ifso, then the verdict of $8,140.00 is exactly thesum 
paid and interest from March 20, 1580, to March 1, 1886, 
the day of the commencement of the trial. 

As tothe J. H. Bolles claim, the same went to the jury 
with directions from the Court that, if the parol facts 
showed any interest in him, it was to be excluded. We 
think the verdict shows it was excluded and nothing but 
the claim ot the plaintifl considered, If this be true, 
then, under no circumstances Was the defendant injured. 
The jury found the fraud, the intent and injury, and 
rendered verdict lor the lowest possible amount, to-wit, 
the money paid and interest, and nothing for spec- 
ulation. 

We assert that under the circumstance this Court, 
without the whole charge of the Court, cannot say there 
Was error in) the mere statement of a de neral rul . without 
application to the special case tried, and without injury 
to the defendant, and whether it embraces a contradic 
tion or not, as claimed in the brief. 

Counsel have not argued their exceptions to the 
refusal of the Court to charge as requested, and we suppose 
for the very reason that they concluded with ourselves 
that the J. H. Bolles claim was excluded by the jury and 
did not enter into the verdict. 

3. The next and last effort of counsel relates to 
what is claimed to have amounted to misconduct on the 
part of counsel for the plaintiff, so prejudical to the de- 


fendant as to show that he had not a fair trial. 
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The petition and case were under the Ohio Code 
or practice as adopted by Congress. Section 5507 is as 
follows: “The applicatian for a new trial must be made 
at the term the verdict, report or decision is rendered, 
and, except for the cause of newly discovered evidence, 
material for the party applying, which he could not with 
reasonable diligence have discovered and produced at 
the trial, shall be made within three days after the ver- 
dict or decision is rendered, unless such party is unavoid- 
ably prevented from filing the same within such time.” 

The record shows that the verdict was rendered 
March 16, 1886, (page 20;) that the motion for a new 
trial, containing all other assignments was filed March 
17, 1886, (page 21.) That this particular assignment 
was filed by way of amendment March 27, 1886, (page 
21.) On the day it was so filed, the plaintiff, by counsel, 
at the time, objected, for the reason that the motion, as 
it appeared, was not filed within the three days, and to 
the granting of leave at the time excepted. (Page 22.) 

In 21 O.5., 637, the Court say: “There was no 
error in the Common Pleas not noticing the motion to 
set aside the verdict. The motion was made after judg- 
ment, and there was nothing to show that it was made 
within the three days after verdict.” 

Section 5308 says: ‘* The application must be made 
by motion upon written grounds filed at the time of mak- 


ing the motion.” 


‘In 21 O. S. above, the motion was made under the 
original Section 299 of the Code, 2nd Swan «& C., page 
1033, but which is identical with Section 5307 of the 
Revised Statutes. The record showed verdict and judg- 
ment at October Term, 1867, and says “thereupon the 
plaintiff moved to set aside the verdict on the ground, 
etc.,” without giving date or alleging that it was filed 
within three days. 

In Nebraska, where it is said the Ohio Code was 
copied and adopted, they have twice held that if not filed 
within the three days, it was of no avail. (See 5 Neb., 
446 and 6 Neb., 552.) In King vs. Redmond, 2 W. L. 
M., 554, the District Court of Athens County held that: 
‘‘Where a party has filed motion for a new trial 
and afterwards withdrawn it and prayed the Court to 
proceed to enter up judgment, he cannot of right file a 
second motion, although the three days after the rendi- 
tion of the verdict have not expired.” 

Our Statute, Sec. 5114 is very liberal on the subject 
of amendments, but under it, liberal as the Code 1s, our 
Supreme Court has held that an amendment making a 
new party does not relate back so as to prevent him from 
pleading the Statute of Limitations, if it expired before 
he was made such new party and had not expired when 
the action was commenced. 

Also in an action of ejectment where the plaintiff 


had not correctly described one of the parcels of land, 
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and subsequentiy upon discovery of the mistake asked 


leave to amend, that, in such case, if the 21 vears ex- 


pired before the amendment, the Statute might be. 


pleaded and maintained, because 1t was a new descrip- 
tion of property not before in the case. 

Now, why is not this the same in principle’ The 
limitation is three days a motion is filed in time, speci- 
lving the erounds (see puge rae ten duvs afterwards “ili 
amendment is permitted on an entirely new ground ; on 
its face it Says it is in addition to the grounds in the 
original motion. It does not come within any of the 
exceptions mentioned in the law. It was as well known 
at the close of the trial as when filed March 27, 1Ss86. 
Can this Court, under such circumstances notice it or 
consider it? If anew motion had been filed Mareh 27th, 
the Court would repudiate it at once. Is any new vir- 
tue added to it by calling it an amendment‘ We think 
not, and that this Court is barred from looking: into this 
alleged error because not filed in time. 

But suppose the Court does look into it, what does if 
amount tof The record fails to show any part of the 
evidence relating to Smith's connection with Gifford, as 
that the Court cannot refer to it to establish the proposi- 
tion that Counsel, against objection, stated facts pertinent 
to the issue and not in evidence, or that there were no 
facts before the jury from which counsel might infer that 


Gifford died of grief because believing in Smith, and at 


~~ 


} 


his request, he made the same representations to fellow 
employees, and through him and in that way lost their 
money ; that he, by reasohi thereof, was discharged, took 
sick and died. Three affidavits were filed by Smith, and 
appear in the record (pages 50 and 31.) In the first, 
that of Stephen A Northway, not one word is said about 
the evidence, whether the remarks were outside or inside 
of the testimony, or whether there was any testimony on 
the subject or not. 

The rule is, as stated in 44 Wis., 282, and quoted in 
plaintiff’s brief, ‘* That it is error sufficient to reverse a 
judgment for counsel, against objecton, to state facts per- 
tinent to the issue and not in evidence, or to assume, 
arquendo, such facts to be in the case when they are 
not.” 

This first affidavit is wholly barren of any statement 
that such matters were not in evidence or did not appear 
so that the argument of counsel might be held a fair 1n- 
ference therefrom 

The second affidavit made by W. W. Boynton is a 
transcript of the first, and just as barren of any state- 
ment as to the evidence as the first. It nowhere states 
that the remarks were without evidence. Neither of 
them claim that counsel stated facts not in evidence or 
that he assumed such facts to be in evidence when they 
were not. Each undertakes to set out what counsel said, 
but neither lays the foundation for the objection required 


by law to authorize the Court to interfere. 


ar 


The third, by Thomas Fricker, is a transcript of the 


two former, and nothing different can be said about it. 

If, in order to make such matter error, it must be a 
statement of facts not in proof, or an assumption by way 
of argument that such facts were in evidence, when they 
were not, then the claim is without foundation, and there 
is nothing for the Court to act upon. We think the case 
in 44 Wis. the leading case in the country and believe in 
its doctrines, but regard it as a very different case from 
the one at bar. In that case the Court said: ‘*The 
learned counsel went beyond the legitimate scope of an 
argument by stating and commenting on facts not in evi- 
dence.” The Court had before it the evidence offered to 
the jury, and was able to say that no evidence appeared 
to have been given on the subject, and remarks that the 
learned counsel undertook in his argument to supply this 
want of evidence, and shows other matters as to tlie open- 
ing and closing, making it more reprehensible than usual. 
Nothing of the kind appears here. The testimony is not 
before the Court in any form. How can it then say that 
counsel went outside of the record or argued inferences 
not warranted by the testimony / 

In Hayne on New Trials, Sec. 50, page 156, it is 
said: “But when the evidence is conflicting, the Court 
should not interfere with counsel’s statement of its effect, 
and whenever counsel may infer any particular pesaull 


from the enide mcr. howere y emprobabl such result way he, 
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li 
the court should not restrain him from arguing upon 
such result.” 

The author cites as authority for the text: 

Halther vs. The State, 1S Ga., 464. 

Logan VS. Monroe, 20 Me.., 20%. 

Now, suppose the testimony to have been of the 
character described in the affidavit of E. J. Estep, (page 
32). Was not the inference justifiable under this rule 
that Grifford died of erief under the circumstances, and 
that Smith was the cause of his misfortune‘ The testi- 
mony is admitted in the brief of counsel to have been 
conflicting. The testimony as shown by the affidavit of 
Kk. J. Estep shows a foundation for the inference drawn 
to the jury, and we think was justifiable to the extent ad- 
mitted. We also think that after objection sufficient was 
said to withdraw anything objectionable, if before said ; 
. ¢@ Gifford Wis dead ; he became sick and died under 
the circumstances stated, and that the balance, that he 
died of grief because of conduct influenced by Smith, 
was his own inference, was not in evidence, and did not 
belong to the case. We think th jury so understood it 
and that conseq ut ntly ho Injury was done to Smith. 

Respectfully submitted, 
Ec. J. ESTEP., 


Attorney fol LD fendant mn I-rror. 
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CHARLES FE. CROSS ET AL. VS. THE STATE OF NORTH CAROLINA. 1 


] Venire and Title. 
STATE OF NortH Carorina, Wake County : 


se 1t remembered that at a superior court held for the county of 
Wake, at the court-house, in the city of Raleigh, on the fourth Mon- 
day of March, it being the twenty-sixth day of March, in the year 
of our Lord one thousand eight hundred and eighty-eight, before 
the Honvrable W. M. Shipp, judge, upon the oath of B. P. William- 
son, Kugene T. Jones, Simon Hopkins, C. H. Dupree, A. H. Davis, 
D. W. Crocker, Fabius Holloway, (x. G Maynard, KE. S. Gattis, M. J. 
Maynard, R. E. Talton, George FE. Gill, W.S. Ray, W. T. Bell, D. S. 
Avery, D.S. Beek, Elihuh Sater, and J. H. Olive, good and lawful 
men, of the county aioresaid, duly summoned, drawn, sworn, and 
charged to enquire for the State of and concerning all crimes and 
offences committed within the said county, It is presented In manner 
and form following—that is to say: 


Bill of Indictment. 
UNITED STATES OF AMERICA. 
STATE OF NORTH CAROLINA, County of Wake: 
Superior Court. March Term, A. D. 18838. 


The jurors for the State,upon their oath-, present that Charles E. 
Cross and Samuel C. White, both late of the county of Wake 
2 and State aforesaid, on the eighth day of March,in the year of 
our Lord one thousand eight hundred and eighty-eight, and 
within the jurisdiction of this court, at and in the county aforesaid, un- 
lawfully and feloniously, of their own head and imagination, did witt- 
ingly and falsely make, forge, and counterfeit and then and there did 
wittingly assent to the falsely making, forging, and counterfeiting a 
certain promis-ory note for the payment of money; which said 
forged promis-ory note is of the tenor following—that is to say: 
$6,200.00. Marcu 8rn, 1888. 
Four months after date we, D. H. Graves, principal, and W. H. 
Sanders, the other subscribers, sureties, promise to pay the State Na- 
tional Bank of Raleigh, North Carolina, or order, sixty-two hundred 
and fifty dollars, negotiable and payable at State National Bank of 
Raleigh, N. C., with interest, at the rate of eight per cent. per annum, 
after maturity until paid, four value received, being for money bor- 
rowed, the said sureties hereby agreeing to continue and remain 
bound for payment of this note and interest notwithstanding any 
extension of time granted from time to time to the principal debtor, 
waiving all notice of such extension of time from either payer or 
payee; and I do hereby appoint Sam. C. White, cashier, my 
3 true and lawful attorney to sell any or all collateral he may 
have in his hands to pay this claim if I should fail to do so 
1I—1493 
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when said claim falls due, after giving me ten days’ notice of his in- 
tention to sell the : same, and pay any surplus that may rem: in 


to me. 


D. H. GRAVES. 
W. H. SANDERS. 


And upon the back of which said false, forged, and counterfeited 
promissory note is stamped and written— 


Endorsement. 
D.D. D. H. Graves. $6,250. July 8. 


—with intent — defraud, contrary — the form of the statute in such 
case made and provided and against the peace and dignity of the 
State. 

And the jurors aforesaid, upon their oath- aforesaid, do further 
present that the said Charles E. Cross and Samuel C. White after- 

wards, to wit, on the day and vear first aforesaid, to wit, the eighth 
day of March, in the year of our Lord one thoussand eight hundred 
and eighty-eight, at and in the county aforesaid, unlawfully, feloni- 
ously, and wittingly, did utter and publish as ture a certain false, 
forged,and counterfeited promissory note for the payme nt of money ; 
which said false, forged, and counterfeited promissory note is as fol- 
lows—that is to say: 


4 $6,250.00. Marca 8ru, 1888. 
Four months after date we, D. H. Graves, principal, and W- 

H. Sanders, the other subscribers, sureties, promise to pay the State 
National Bank of Raleigh, North Carolina, or order, sixty-two hun- 
dred and fifty dollars, negotiable and payable at the State National 
Bank of Raleigh, N. C., with interest, at the rate of eight per cent. 
per annum, after maturity until paid, for value rec eived, being for 
money borrowed, the said sureties hereby agreeing to continue and 
remain bound for payment of this note and interest notwithstand- 
ing any extention of time granted from time to time to the princi- 
pal debtor, waiving all notices of such extension of time from either 
payor or payee; and I do hereby appoint Sam. C. White, cashier, 
my true and lawful attorney to sell any or all collateral he may 
have in his hands to pay this claim if I should fail to do so when 
said claim falls due,after giving me ten days’ notice of his intention 
to sell the same, and pay any surplus that may remain to me. 

D. H. GRAVES. 

W. H. SANDERS. 


Upon the back of which said false, forged, and counterfeited 
promissory note is stamped and written— — 


D D.D. D.H. Graves. $6,250. July 8. 


—with intent to defraud, they, the said Charles E. Cross and Sam? 
uel C. White, at the time they so uttered and published the said 
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false, forged, and counterfeited promissory note, then and there well 
knowing the same to be false, forged, and counterfeited, contrary to 
the form of the statute in such case made and provided and against 
the peace and dignity of the State. 

And the juro-s aforesaid, upon their oath- aforesaid, do further 
present that the said Charles E. Cross and Samuel C. White after- 

wards, to wit, on the d: AY and year aforesaid, to wit, the eighth day 
of March, in the year of our Lord one thousand eight hundred and 
eighty-eighit, at and in the county aforesaid, of their own head and 
imagination, falsely, unlawfully, and feloniously did make, forge, 
and counterfeit, and cause and procure to be falsely made, forged, 
and counterfeited, and did wittingly aid and assist in an assent to 
the false making, forging, «nd counterfeiting a certain other promis- 
sory note for the payment of money, the tenor of which said last- 
mentioned false, forged, and counterfeited note is as followith—that 
is to say 


$6,250.00. Marcu 8ru, 1888. 


6 Four months after date we, D. H. Graves, principal, and 
W. H. Sanders, the other subscribers, sureties, promise to pay 

the State National Bank of Raleigh, North Carolina, or order, sixty- 
two hundred and fifty dollars, negotiable and payable at State Na- 
tional Bank of Raleigh, North Carolina, with interest, at the rate of 
eight per cent. per annum, after maturity until paid, for value re- 
ceived, being for money borrowed, the s: aid sureties hereby agreeing 
to continue and remain bound for payment of this note : and inter- 
est notwithstanding any extension of time granted from time to 
time to the principal debtor, waiving all notice of such extension of 
time from either payor or pavee; and I do hereby appoint Sam. C. 
White, cashier, my true and lawful attorney to sell any or all col- 
lateral he may have in his hands to pay this claim if I should fail 
to do so when said claim shall fall due, after giving me ten days’ 
notice of his intention to sell the same, and pay any surplus that 
may remain to me. 

D. H. GRAVES. 

W. H. SANDERS. 


with intent to defraud then and there the State National Bank, a 
corporation then and there duly created and existing under the laws 
of the United States, contrary to the form of the statute in such case 
made and provided and against the peace and dignity of the 
State. 
7 And the jurors aforesaid, upon their oath- aforesaid, do fur- 
ther present that afterwards, to wit, on the day and year 
aforesaid, at and in the county aforesaid, the said Charles E. Cross 
and Samuel ©. White, being then and there evil-minded persons 
and unlawful- devising and intending to defraud the State Na- 
tional Bank of Raleigh, North Carolina, a corporation duly created 
and existing then and there under the laws of the United States, 
unlawfully and falsely did combine and conspire together to make, 
forge, and counterfeit and utter the promissory note hereinafter set 
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out, and by such false conspiracy and fraud feloniously, unlawfully, 
and falsely and wittingly did then and there falsely forge and make, 
and feloneously and unlawfully did falsely cause and assent to be 
forged and made, a certain other promissory note for the payment 
of money; which said false, forged, and counterfeit promissory note 
is of the tenor following—that is to say: 


$6,250.00. Marcu 8ru, 1888. 4 
Four months after date we, D. H. Graves, principal, and W. H. 
Sanders, the other subscribers, sureties, promise to pay the State 
National Bank of Raleigh, North Carolina, or order, sixty-two hun- 
dred «& fifty dollars, negotiable and payable at State National Bank 
of Raleigh, N. C., with interest, at the rate of eight per cent. 


S per annum, after maturity until paid, for value received, 
being for borrowed money, the said sureties hereby agreeing ; 


to continue and remain bound for payment of this note and interest 
notwithstanding any extension of time granted from time to time to 
the principal debtor, waiving all notice of such extension of time 
from either payor or payee; and I do hereby appoint Sam. C, 
White, cashier, my true and lawfu! attorney to-sell any and all col- 
lateral he may may have in his hands tv pay this claim if — should 
fail to do so when said claim falls due, after giving ten days’ notice 
of his intention to sell the same, and pay any surplus that may - 
remain to me. 
D. H. GRAVES. 
W. H. SANDERS. 
Upon the back of which said false, forged, and counterfeited 
promissory note Is stamped and written D. D.; D. H. Graves; $6,250; 
July Sth, with intent to defraud, contrary to the form of the statute 
in such case made and provided and against the peace and dignity 
of the State. 
T. M. ARGO, Solicitor. 


Whereupon the sheriff of Wake county is commanded that he 
“uuse the said Charles E. Cross and Samuel C. White to come 
9 and answer at the next term of said court. 


Trial of Case. 


And afterwards, to wit, at the term of said court held at the court- 
house, in the city of Raleigh, on the second Monday of July, it being 
the ninth of July, A. D. one thousand eight hundred and elghty- 
eight, before the Honorable A. C. Avery, judge, cometh the said 
Charles E. Cross and Samuel C. White, each in his own proper per- 
son, and having heard the said indictment read. they and each for 
himself enter the following plea, the same being in words following, 
to wit: 


NORTH CAROLINA. 


THE STATE OF 


Plea in Abatement. 


Superigr Court. July Term, 1888. 
Nortu Carouina, Wake County: 


STATE 
v8. -Indictment: Forgery. 
CHARLES E. Cross. Samuet C. WHITE. } 


Plea in abatement to the jurisdiction of the court. 


And the said Charles E. Cross and Samuel C. White,in their own 
proper persons, come into court here and, having heard the indict- 
ment in the above-entitled case read, do say— 

That the said court here ought not to take cognizance of the con- 
spiracy and conspiracies, forgery and forgeries, uttering and utter- 

ings in the said indictment specified, because— 
10 Protesting, each for himself, that he is not guilty of the 
sume as so averred, nevertheless the said Charles E. Cross 
and Samuel C. White each severally says— 

That at the time of the alleged conspiracy and conspiracies, forgery 
and forgeries, uttering and utterings in said indictment specified there 
was a national banking association, duly organized and acting under 
the laws of the United States,in Raleigh, Wake county, North Caro- 
lina, known as the State National Bank of Raleigh, North Carolina, 
having its place of business and doing its said business in the said 
city of Raleigh, in the county of Wake and State of North Carolina, 
and within the jurisdiction of the circuit court of the United States 
for the eastern district of North Carolina. 

That the said Charles E. Cross was then and there an officer of 
said bank, to wit, its president, and the said Samuel C. White was 
then and there an officer of said bank, to wit, its cashier. 

That said alleged conspiracy and conspiracies, forgery and for- 
geries, uttering and utterings were made, entered into, committed 
and done by the said Charles E. Cross and afterwards assented to 
by the suid Samuel C. White for the purpose of supporting, sustaln- 

ing,and making a certain false entry and entries in the books 
1] of said —, and that the said false entry and entries were 

by the said Samuel C. White, cashier as aforesaid, acting as 
vashier, actually made in and upon the books of the said bank, the 
said Charles E. Cross being then and there aiding and abetting for 
the purpose of deceiving and with the intent to deceive the agent 
of the United States, to wit, the bank examiner of the United States, 
duly appointed to examin- into the affairs of the said association, to 
wit, “ The State National Bank of Raleigh, North Carolina.” 

That the said note in said indictment specified was never uttered 
or published 1n) any way nor Lo any other person or corporation nor 
was there any intent or attempt so to do. 

That the said note in the said indictment specified was entered 
upon and in the books of “The State National Bank” aforesaid as 
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the property of the said “Tle State National Bank of Raleigh, 
North Carolina,” and placed among the assets by the said Charles 
E.. Cross and Samuel C. White as aforesaid for the purpose and with 
the intent aforesaid. 
The above facts the said Charles E. Cross and Samuel C. White 
are ready to verify. 
Wherefore they pray judgement of the said court now here will 
or ought to take cognizance of this indictment here preferred 
12 against them, and that by the court here they may be dis- 
missed and discharged, &c., X&c. 
C. E. CROSS. 
SAM’L C. WHITE. 


Charles E. Cross and Samuel C. White, each for himself, and 
severally, makes oath that the facts set forth in the foregoing * plea ‘ 
are true. 

Sworn to and subscribed before me this 16th day of July, 1888. 

CHAS. D. UPHURCH, CS. C. 


And thereupon comes Thomas M. Argo, solicitor, who prosecutes 
for the State in this behalf, and is allowed by the court to file the 
following paper as a demurrer to the plea of the defendants, the 
same being in words, to wit: 


Demurrer of the Solicitor. 
Norta Carouina, Wake County: 


STATE 
v8. Indictment: Forgery. 
CHARLES E. Cross, SAMuEL C. WHITE. 


And T. M. Argo, solicitor, who prosecutes for the State in this 
behalf, as to the said plea of the said Charles E. Cross and Samuel 
C. White, by them first pleadec in the above cause, saith that the 

same is informal, repugnant, and vicious for duplicity, in 
13 that it combines and confounds a plea of guilty in effect upon 

the merits with matter therein stated which is intended as a 
plea to the jurisdiction of this court, and that the matters therein 
contained in manner and form as the same are above pleaded and 
set forth are not sufficient in law to preclude the said State from 
prosecuting the said indictments against them, the said Charles E. 
Cross and Samuel C. White, in this court, and that the said State 
is not bound by the law of the court to answer the same, and this 
the said T. M. Argo, solicitor, is ready to verify. Wherefore, for want 
of a sufficient plea in this behalf, and the said T. M. Argo, solicitor 
for the State of North Carolina, prays judgement, and that the said 
Charles E. Cross and Samuel C. White may be convicted of the 
premises in the said indictment specified. 

T. M. ARGO, Solicitor. 
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Order Refusing to Dismiss upon Plea. 


Thereupon, after argument of counsel upon the motion to dismiss 
the action for want of jurisdiction, the court sustains the objections 
to the plea filed by the defendants and refuses the motion to dismiss 
the action. 

The defendants excepts to the ruling of the court and insists upon 

the right of the defendants to appeal from the foregoing 
14 ruling without proceeding further or before final judgment 

in the action. The court refused to grant an appeal from the 
refusal of the motion to dismiss. ‘Tbe defendants except also to the 
refusal of the court to grant the appeal. 

And thereupon to the said bill of indictment the defendants each 
and severally sayeth that he is not guilty thereof, and of this they 
put themselves upon the country, and Thomas M. Argo, solicitor, 
who prosecutes for the State in this behalf, doth the like. 

Therefore let a jury come of good and lawful men, by whom the 
truth of the matter may be better known. 

And thereupon the following jurors, to wit, T.S. Jones, A. J. D. 
Cross, P. B. Barbee, John Rogers, Calvin Cope, J. W. Rowland, M. 
M. Perry, J. B. Faison, W. H. Pollard, W. T. Hodge, William Whit- 
aker, and J. W. Chappell, being chosen, tried, and sworn to speak 
the truth of and concerning the premises in the said indictment 
specified; and thereupon, alter examination of witnesses, argument 
of counsel, and charge of the court, the said jury retired in charge 
of a sworn officer to find their verdict. 

And now in this case the following proceedings were had: 

Through the officer appointed a communication was sent 
LS to the court, the same being in words following, to wit: 
“To his honor Judge Avery : 

“It is impos-ible for us, the jury, to agree upon a verdict, and I 
respectfully ask your honor to relieve us. I have been suffering for 
a day or more with sick headache, caused by indigestion, and do 
not feel able to continue longer. 

“ Resp’t., &e., W. T. HODGE. 

“July 2ist, 1888.” 


The court ordered that the jury be brought into open court. 
When the jury were brought into court the court, in the exercise of 
its discretion, in presence of the defendants, polled the jurv. The 
defendants objected to the polling of the jury and excepted to the 
right to polle the jury by the judge. 

In polling the jury the court first asked the jury, as a body, 
whether they could agree, and the foreman answered that “they ” 
could not. 

The judge then asked each juror, as the clerk called his name, 
“ What say you, are the defendants or either of them guilty in man- 
ner and form as charged in the bill of indictment or not guilty ? ” 

The manner of polling the jury is alsoexcepted to by the defend- 
ants. 


Se 
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When the jury were polled in the presence of the prisoners 
16 it appeared that all of the jurors had agreed that both of the 
defendants were guilty as to the first two counts in the bill of 
indictment, but two of the jurors said that they were not “ guilty ’ 
as to the third and fourth counts of the bill of indictment. 

Thereupon the solicitor proposed in the presence of the jury to 
enter a “ nolle prosequr ”’ as to the third and fourth counts in the bill 
of indictment. Counsel for defendants objected. The jury were 
sent out. Defendants’ counsel addressed the court for some time. 

After argument of counsel the solicitor was allowed to entera 
* nolle prose qui” as to the third and fourth counts in the bill of in- 
dictiment. ce. de fendants excepted. 

The jury a are there Upon brought into court and informed by the 
court that Pes ealiation had entered a“ nolle prosequi ” as to the third 
and fourth counts in the bill of indictment, and they have only to 
pass Upon the guilt or innocence of each of the defendants as to the 
tirst and second counts of the bill of indictment. The defendants 
excepted, and thereupon the solicitor, in open court, in the presence 
of defendants, savs he will not further prosecute in the third and 
fourth counts of the bill of indictment. The defendants excepted 

again. 
17 The jury retired in charge of the sworn officer, and there- 
upon the said jury come into court and for their verdict say 
that the defendants are guilty in manner and form as charged in 
the bill of indictment. 

And thereupon T. C. Fuller, Esq., of: counsel for defendants, 
moved the court that the jury be polled, and the said jury, being 
called each by name and asked by the court, “What say you, are 
the defendants or either of them ‘guilty’ in manner and form as 
charged in the bill of indictment or ‘not guilty’?” And the said 
jury, each for himself, say “guilty.” 

And thereupon the defendants offer an exce ption in form as fol- 
lows: 

Ist. “The defendants except to rendition and acceptance of the 
general verdict and in that it was not a special verdict finding the 
intent, when the court had ordered a special verdict.” 

And “for that, under the circumstances in the record herein 
stated, the verdict ought not to be accepted by the court and re- 
corded as the verdict of the jury.” 

The court finds as a fact that the jury were “ not ordered to find 
a special verdict.” 

Counsel say, and the judge, without any reccollection as to the 
matter and in deference to the assertion of counsel, admits, that the 

judge asked immediately, “Gentlemen, do you wish a special 
18 verdict?” The court, however, explained to the jury “ that 
they could pass upon each of the counts se peri ately.’ 

The jury were retained in court till after the foregoing exceptions 
were tendered, and the court offered to poll the jury as to each of 
the remaining counts of the bill of indictment and enter the find- 
ings as to eac h of the counts. Counsel said that they did not wish 
to have the jury polled as to each count. 
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The jury were then discharged after entering their verdict in the 
presence of the prisoners. 

The exceptions of the defendants is entered as explained by the 
foregoing statement. 


Motion for al Ne iu Trial. 


And thereupon the defendants moved the court for anew trial: 
motion refused. 


Motion un Arre sf of Judge ment, 


And the defendants move in arrest of judgement on the following 
grounds: 

“1. The first count is defective in not averring an intent to de- 
fraud a particular person or corporation.” 

“This is defective under the statute of North Carolina which re- 
quires ‘an intent to defraud any person or corporation, excluding 
an intent to defraud generally or to defraud the Government, which 
would be indictable as a distinct offence;’ and this averment is bad 
at common law.” 

(See Whart. Cr. Law, 9th ed., sec. 744.) 

“2nd. The second count is defective in not using the statutory 

term ‘show forth in evidence which absorbs the common 
lt) law offence’ of uttering. It also fails to aver of his own head 

and imagination, and also in not specifying the party in- 
tended to be defrauded.” 


Motion f pig rrule d. 


And thereupon, the solicitor for the State praying the judgment 
of the court— 
Judqme nt. 


It is considered and adjudged by the court “that the defendant, 
Charles E. Cross, now here, be coutined at hard labor on the public 
roads of Wake county, under the direction of the commissioners of 
Wake county, for the term of (7) seven years, and that the defenc- 
ant, Samuel C. White, now here, be confined at hard labor on the 
public roads of Wake county, under the direction of the commis- 
sioners of Wake county, for the term of (5) five years; and the 
sheriff of Wake county is charged with the execution of this sen- 
tence, into whose custody they are prayed. 


Appeal to the Supreme Court. 


From which judgement the defendants, each and for himself, ap- 
peal to the supreme court of North Carolina. Notice of appeal 
waived. Av undertaking in the sum of fifty dollars on appeal ad- 
judged sufficient. 

By consent, defendants are allowed twenty days to serve state- 
ment of case on appeal, and the solicitor is allowed thirty days after 
service of such statement to except. 
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20) By consent of solicitor the defendants are allowed to give 
bonds in the sum of $10,000.00, justified security, each, to 
be passed upon by the clerk, for their appearance to the September 
term of Wake superior court, 1555, We. Bonds filed. 
Bond on appeal filed and herewith sent. 


Statement of Case Agreed Oni Appeal 


STATE OF NortTH CAROLINA, Wake County: 


July Term (Criminal), A. D. 1888. 


STATE | 
vs. Indictment: Forgery, Xc. 
Cuarces E. Cross, Samuet C. Waite. J 


Statement of case on appeal. 


This was a criminal action tried before Avery, judge, and a jury, 
at July term, 1588, of the superior court. 

The indictment as set out in the record being read to the defend- 
ants they pleaded to the jurisdiction of the court (see plea set out 
in the record); to which the State filed demurrer. (See demurrer 
in record.) ‘The defendants claimed the right lo open and conclude 
the argument 1 support of their plea ; to which the solicitor ob- 
lected ; objection sustained ; exception by defendants. 

The court sustained the demurrer which had been filed by the 
solicitor and refused to quash and dismiss said indictment, and the 

defendants excepted, ' lexception: No. 1.) 
21 The defendants taen pleaded ~ hot guilty.” The solicitor 
introduced and read without objection the articles of associa- 
tion and the due incorporation and organization of the State National 
Bank of Raleigh, N. C. 


Sam’st McD. Tare, a witness for the State, then testified as follows: 
I am a national bank examiner, and have acted as such since last 
spring a year. On notice | came to Raleigh and took charge of the 
bank on Wednesday morning, | think—the next morning after it 
closed. I took charge of all the property in the State National Bank. 
I first saw the note offered in evidence (this was the note set out in 
the bill of indictment) in a file of notes, alphabetically arranged, in 
a box kept for notes. It was in the vault, put among the notes due 
to the bank—a part of the assets. I have seen some of the writing 
of Charles E. Cross. 

l asked defendant Cross, when he sent for me to prison, why he 
did this—that ts, put these forged notes among the assets of the 
bank ; said | supposed he did that to fool me. He said, “O yes, of 
course.” Mr. White was then present, but I think was just then 
talking with some one else. I am required to examine the bayk 

once in twelve months, and oftener if demanded to do so by 
22 the Comptroller of the Currency. I had examined this bank 


ae ne . 


about nine months before it had closed. I associated Mr. 


THE STATE OF NORTH CAROLINA. 11 
Stamps, as representing the directors, with me and examined cash 
and assets. I found this note among the notes filed as representing 
the assets of the bank. I examined the notes and found one with 
the name of William H. Avery and one Sanders signed to it. I 
found in the file of notes four notes submitted to the witness besides 
the one described nN the indictment. The first note submitted is the 
one described in the bill of indictment. 


The solicitor proposed to ask the witness whether the four notes 
submitted to the witness and said by him to have been found in the 
file of notes constituting the assets of the bank with the note alleged 
to have been forged were counterfeit or genuine. 

This was offered to be taken in connection with other testimony 
tending to show the lorgery bv defendants of the note described in 
the bill of indictment. 


Objection.— jection at this stage sustained, and the court stated 
that the witness might be recalled after offering testimony as to the 
note described in the bill of indictment. 


Mr. E. R. Stamps and F. H. Busbee were present when I first ex- 

amined these notes. Perhaps it was Tuesday morning in- 

23 stead of Wednesday. I left home on receipt of a telegram. 

I think that I reached Raleigh On Wednesday. | reached 

Raleigh about 6 o’clock a. m. Wednesday, and took charge of the 
bank soon after—the same morning. 


Cross-examined: 
[ became an examiner in the spring of 1887. I examined this 
bank in two or three months thereafter. 


The defendants proposed to show by this witness that the bank 
was Insolvent when the witness examined it, and that it was insol- 
vent when the defendant Cross took charge of it, and that during 
the administration of the defendant Cross as president, beginning In 
October, 1886, the condition of the bank was improved to the extent 
of fifteen per cent. in the amount of aggregate assets. ‘This was 
offered to show the intent of forging paper, if it should be shown to 
have been forged, and especially as bearing upon the intent to show 
that the object and intent of the defendant Cross was not to defraud 
but to deceive the bank examiner and benefit the bank and its 
stockholders instead of defrauding the bank, as charged in some of 
the counts in the bill of indictment. The solicitor objected. 

The objection was sustained and the defendants excepted. (Ex- 

cept. 2.) 
24 Defendants proposed to show by the witness that when he 
took charge of the bank he found three thousand five hun- 
dred dollars in bills and thirteen thousand dollars in specie. 

This is offered as tending to show that the defendants, when they 
left that amount of money in the bank that could easily have been 
appropriated and used by them, could have no intent to defraud the 
bank. Objection; objection sustained; exception by defendants. 


> 


(Exception No. 3.) 
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Defendants proposed to ask the witness whether he found as much 
as two thoussand dollars in the vaults of the bank in July, 1887, 
when he first examined the bank as an officer. This question was 
asked as bearing upon the question of intent. 

Objection by the solicitor; exception by the defendants. (Excep- 
tion No. 4.) 

Witness stated: I cannot say, from my examination, that it 1s 
very definite, but I have some idea of the condition of the bank 
under the administration of Mr. Stamps, preceding that of Mr. Cross. 


Defendants proposed to ask the witness whether he did not be- 
come as familiar with the condition of the bank under the adminis- 
tration of Stamps as under that of Cross. Objection by State; sus- 

tained ; exception. (ie xcep. No. 8.) 
20 Defendants proposed to ask the witness, When vou and Mr. 

Stamps counted the cash how much did you find in the 
vault? The counsel contend that it was made competent by the 
statement of the witness in his direct examination that in taking 
charge he requested the directors to name some one to look into the 
amounts with him, and that Mr. Stamps was named and acted and 
examined the cash and amounts. Objection; sustained ; excep- 
tion. (Excep. No. 6.) 


The witness said: I think I found that the Graves note was found 
entered on the books of the bank asa part of the assets. 

When I arrived in Raleigh I found a number of the directors in 
the bank. Mr. Stamps and Mr. Primrose, Mr. E. H. Lee were there. 
[ think Mr. Bailey was there then or came during the same morn- 
ing. I think that during the morning all the board of directors but 
one came in. Mr. John G. Williams, Jordan Womble, young Mr. 
Bain, and Mr. Hal. Worth were there during the morning. I think 
that all of them camped there on the mght before. Thev-said that 
they had sat up all night the night before, taking care of the prop- 
erty until I could get there 


26 The solicitor offers in evidence the plea filed by the defend- 
ants in the case. (A copy sent up as a part of the record.) 


D. H. Graves testified for the State: 


I have seen the note offered (being the note set forth in the bill 
of indictment). I did not sign that note. I first saw it about the 
30th of last March, after the bank had suspended. 

[ went to Canada as witness to effect the extradition of the de- 
fendants. I saw them at the police station at Toronto, Canada. 
They were prisoners.then. There is no other D. H. Graves, as far 
as I know. 


Cross-examined: 


I do not know but have reason to believe that there ‘is a man 
named D. H. Graves in Western North Carolina. That signature to 
the note does not resemble my signature in any respect. I have 


never been called on to pay any part of this note. I resided in 
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Selma; did business in Smithfield last March and for twenty years 
before. J am worth amount of note above exemptions and liabili- 
ties. 
W. H. Sanpers testified for State as follows: 
I saw this note first last March. I did not sign it nor 
27 authorize any one to sign it. I do not know Mr. Cross or 
White. I am worth the amount of note above exemptions 
and liabilities; think Mr. Graves is also 
There are several-men in my county who have the same initials. 
My son signs his name W. H. Sanders, Jr. [I sign mine W. H. San- 
ders, Sr. There is an older W. H. Sanders—S0 years old. 


Cross-examined : 


The old man signs his name William H. Sanders. Sometimes I 
get his letters. I sign my name Willis H. Sanders; he signs his 
William H. Sanders; my son signs his name Willis H. Sanders, Jr. 


J.T. Watton was introduced by the State. 


The solicitor offers Copy of note identified by S. McD. Tate as 
found amond the file of notes and purporting to be signed by J. T. 
Walton, T. B. Walton, and George B. Costen. (A copy is attached.) 
It is offered to show the intention to defraucdl and establish the sei- 
enter as a part of evidence in connection with the forgery of the note 
described in the bill and for other notes identified by the witness 

Tate, and which it is proposed to show are forged in order 
25 to show a scheme or con-plracy to defraud. The solicitor 

proposed to show first by this witness that the signatures are 
not genuine in order to make the note competent. 

The witness testified that he first saw the paper last Mareh. I did 
not sign that paper. My nameisJ.'T. Walton. lam worth $500.00 
above debts and exemptions. I know T. B. Walton; he is mv 
cousin. Both live in Gates county. Defendant Cross previously 
lived there and knew me. 


(‘ross-examined : 


That does not resemble my signature at all. I do not know a J. 
T. Walton. I have heard of Waltons in Wake, some in Hertford 
and some in Camden. My name is James T. Walton. I sign J. T. 


Walton. 
Redirect : 
I know that defendant Cross knows me. I do not know whether 
he is acquainted with the other Waltons. 
T. B. Watton, for the State, testified as follows: 


My name is T. B. Walton. I live in Gates county; have lived 
there all my life. I was acquainted with defendant Cross. He 
knows me. 

I did not sign nor authorize any one for me to sign the note. I 
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first saw itlast March. I am worth $3,000.00 above exemptions and 
liabilities. 
29 Cross-examined : 

The signature to the note does not resemble mine. I do not 
know whether the defendant Cross knows my signature or not. | 
knew other Waltons in Gates. I have never been called upon to pay 
any part of this note. 

H. A. MorGan testified for the State as follows: 

I live in Gates county ; -have all my life; knew Charles E¢ Cross ; 
have known him since he has been of much size; he has known me. 
| saw the note at last spring court. I did not sign that note nor au- 
thorize any one to signit for me. Iam worth amount of note above 
exemptions and liabilities. 


Cross-examined: 


The signature somewhat resembles mine. The general “ make 
up” is like mine; especially the M. & H. is like mine. If I had 
time to examine | would say the signature was not mine. I have 
heard of “ Morgans” in two or three counties of the State. 

JAMES PARKER testified as follows (for the State): 

I lived in Gates; have all my life. Charles E. Cross was raised 

three and one-half miles from me. (A copy of note signed 
30) Hf. A. Morgan, James Parker, & C. O. Riddick put in evidence, 

copy marked D attaehed.) i did not sign the note. I am 
worth more than amount of the note above exemptions and liabili- 
ties. 

Cross-exumined : 


The signature does not resemble mine. I know a great many 
“ Parkers ;” a good many who are named “ James Parker.” 

C. O. Rippick testified : 

I live in Norfolk and have lived there six or seven years. Pre- 
vious to that time lived in Gates county; knew C. E. Cross; he 
knew me well. I did not sign that paper or authorize any one to 
sign for me. I was worth $5,500 above exemptions and liabilities 
last March. 


Cross-examined : 
he signature is not mine. There is very little resemblance to 
my handwriting. The C. and O. and k resemble my writing. The 
general character of writing is not like mine. 
Note signed W. H. Avera and B. T. Barber put in evidence is one 
of those identified by witness Tate (a copy is attached, marked E). 
B. T. BARBER testified for the State as follows: 


3] My name ts B. T. Barber. I did notsign the note. TI have 
never seen it until now. I was here in March last. I am 
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worth the amount of the note, and was last March. I sometimes 
sold cotton and got a check on this bank in payment. W.H. Avery 
was Willis Avera. He died last year. 


Cross-examined: 


This resembles my signature very little. I do not know of but 
one W. H. Avera. I know of no such man in Harnett county. 


D. S. Avera, for the State, testified as follows: 


[ live in Raleigh; have for two or three years; formerly lived in 
Johnston county. I knew W.H.Sanders. ‘The signature to the 
first note put in evidence is not bis. 


Joun G. WiiuiAms, for the State, testified : 


[ am now clerk of the receiver of the State National Bank. | 
was clerk in the bank. I came into the bank in 1886, as clerk. | 
know the handwriting of C. E. Cross and Sam’l C. White. The 
Graves note (face of it) is is bandwriting of C. E. Cross. I have 

seen Mr. Cross write a great deal; know his writing well. 
o2 I cannot say that I know the signatures to the note to be in 

the handwriting of C. E. Cross. ‘They are not in his regular 
handwriting. 

The solicitor now proposed to ask the witness whether or not it is his 
best judgment that the signatures were written by C. E. Cross, basing 
his opinion upon his knowledge of the handwriting of Cross; ob- 


jection by defendants: overruled : exception. (Excep. No. 7.) 


The eounsel waived objection to it as leading, allowing it to be 
asked without regard to whether it was leading or not, leaving only 
the objection as to competency. 


(J.G. W.) Itis my opinion that the signature of D. H. Graves 
was written by C. E. Cross. I cannot say as to the other two. The 
body of the W. H. Avera and Barber note is in the handwriting of 
©. E. Cross, so far as it is written. I do not know who wrote the 
signatures. I have no opinion as to who wrote the signatures. 
The endorsement on it Is in the handwriting of White. The en- 
dorsement on the Graves note is in White’s handwriting. 

The body of the J. T. Walton note (marke- C) is in the hand- 

writing of C. E. Cross. The“ T. B. Walton,’ I think, Cross 
oo wrote. “The Geo. B. Coston” signature he did write. I 

have no opinion as to who wrote the J. T. Walton to that 
note. Sam’l C. White, defendant, wrote the endorsement on that 
note. 

The H. A. Morgan note on the written part of the body is in the 
handwritting of C. E. Cross. “H.A. Morgan” is in the handwriting 
of defendant Cross, and so is “C. O. Riddick.” I have no opinion 
as to who wrote “James Parker” to the note. The endorsement is 
written by Sam’l C. White on the back of the note. 

[ was not present when the notes were taken out of the vault, but 
came in while a list was being taken by Col. Tate and Mr. Stamps. 
The notes were found with the discounted notes. 
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(‘ross-examined: 


[ am a son of the late John G. Williams. C. E. Cross married my 
sister while I was at Bingham’s school. It has been, I think, almost 
five years since he married. Samuel C. White was a brother of my 
mother. 


The defendants propose to show by the witness that the State Na- 

tional Bank belonged to the Williams family, with the view 

o of arguing to the jury that there was no intent on the part of 

the defendants to defraud said bank. The solicitor objects to 

the testimony as irrelevant and incompetent. Objection; sustained ; 
exception. (excep No. 8.) 

Defendants proposed to ask the witness whether or not the State 
National Bank was insolvent and unable to pay its depositors when 
the defendant Cross became its president. Objection ; sustained; ex- 
ception. (Except. v.) 

The defendants asked the witness to state whether Mr. Stamps 
and the board of directors did not know that the bank was insolvent 
and not able to pay its depositors fifty cents on the dollar when Mr. 
Cross became the president of the bank. Objection; sustained; ex- 
ception. (xcept. 10.) 

The defendants asked the witness to state whether the bank was 
not in a better pecuniary condition when Cross left it than when 
Mr. Stamps gave up the presidency of the bank. Objection ; sus- 
tained;-exception. (xcept. 11.) 

The defendants asked tlhe witness, Do you kuow that on account 
of the insolvency of the bank the Comptroller of the Currency vir- 
tually forced Mr. Stamps to resign the presidency of the bank? 

Objection; sustained; exception. (Except. 12.) 
00 The defendants asked the witness, Do you not know 
that Comptroller of the Currency refused to allow your 
mother and other members of the family to draw on the bank for 
their support. Objection ; sustained; exception. (Except. 13.) 

Do you not know that in consequence of such refusal by the 
Comptroller of Currency to allow the family to draw on the bank 
Mr. Cross contributed five hundred dollars out of his salary of 
$1,500.00 for the support of the family. Objected to: sustained ; ex- 
ception. (Except. 14.) 

Witness stated that it Was not unusual for the president or cashier 
to fill in the blank in a note. 

D. D. meant “discounted debt.” When so endorsed notes were 
put on the journal and constituted a part of the assets. 

When notes were discounted it was proper for some one to endorse 
them as they are. They are endorsed in the handwriting of White. 
I am twenty-two years old; have been in business since 1884. 

I am certain about my testimony I have given as to handwriting. 

The signatures of H. A. Morgan, George B. Costen, arid C. 

36 Q. Riddick, I think, are in the handwriting of C. E. Cross. 
My opinion ts that “'T. B. Walton” is written by Cross, but 

not inhis regular handwriting. I believe he wrote “ D. H. Graves.” 
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Defendants asked the witness, Do you not know that at one. time 
during the past summer there was not more than one or two hun- 
dred dollars inthe bank? Objection; sustained; exception. (Ex- 
cep. 15.) 

Defendants asked the witness, Don’t you know that Cross and 
White had to make it a business during the cotton season of last 
vear to run around the city and borrw money to keep the bank afloat? 
( bjection ; sustained ; exception. Except. 16.) 

Defendants asked the witness, Do you not know that the estate 
of John G. Williams was and is now indebted to the State National 
Bank in the sum of $50,000 and upward and has nothing with 
which to pay it? Objection; sustained ; exception. (Except. 17.) 

Defendants asked the witness, Do you not know that when your 
father died he owed the State National Bank one hundred and 

twenty-five thoussand dollars by overdrafts and notes? This 
Od and all similar questions are asked to show intent of the de- 

fendants, and that they did not. intend to defraud the bank. 
Objection ; sustained; exception. (Except. 18.) 

Defendants asked the witness, Do you not know that after all of 
Mr. John G. Williams’ estate was turned over to the State National 
Bank to pay his indebtedness existing at the time of his death it 
still left a deficit of fifty thousand dollars or upward? Offered for 
same object. Objection; sustained ; exception. (Except. 19.) 

Defendants asked the witness, Do you not know that before Mr. 
Cross became the president of the bauk it was the common custom 
in the bank to make false entries upon the discounted notes on the 
books of the bank, just befure the bank examiner came around, for 
the purpose of deceiving him? Offered for same reason. Objection ; 
sustained ; exception. (xcept. 20.) 

Defendants asked the witness, Do you not know that during the 
presidency of Mr. Stamps the overdrafts in the bank were never 
truthfully reported to the bank examiner? Offered for same pur- 

pose. Objection; sustained ; exception. (Except. 21.) 
08 Defendants asked the witness, Do you not know that dur- 

ing the presidency of Mr. Stamps false reports of the condi- 
tion of the bank were continually made to the Comptroller of the 
Currency? Offered for same purpose. Objection; sustained; ex- 
ception. (Except. 22.) 

Redirect : 

The book offered is the journal of the State National Bank; entries 
on page 397 put in evidence. 

The entries are in the handwriting of Sam’! C. White. 

Maj. C. Down, for the State, testifies as follows : 

I am the receiver of the State National Bank. I do not think 
that I have had any conversation with defendant Cross in which 
he said anything abvut forgeries. 

Har. Worrta, for State, was introduced. 


The solicitor proposed to show by the witness that C. E. Cross, 
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after his return from Canada and while he was in the jail, stated to 


the witness that he bad been in the habit, while president of 


ju the bank, of forgeing and filling bogus paper or notes with 
the intent to deceive the bank examiner, and asked, What 
statement, if any, did defendant Cross make to you while in jail? 


At this point, and pending the question whether the witness 
should be allowed to answer this question, the court stated that the 
four notes other than the note copied in the bill of indictment were 
in evidence. The court had understood them to be putin evidence 
as the witnesses were examined as to each and delivered testimony 
tending to show that they were forged by the defendant Cross. 

Counsel for the defendants insisted that the notes had not been 
previously offered, so as to allow them an opportunity to object. 

The solicitor now offers said notes especially as tending to show 
the scienter taken with other testimony and for other purposes. 

The defendants were now allowed to object and the objections to 
— taken as if made at the earliest possible moment. The notes are 
introduced in evidence, and defendantsexcept. (Except. 23.) 


40 The solicitor stated that the notes were offered to show the 

scienter and intention and deliberate purpose and combina- 
tion on the part of the defendants to defraud. This statement of 
the object of the solicitor wes made at the request of the defendants’ 
counsel. 


Witness said: I served in the bank from first of January, first as 
a clerk, then as teller. | 


Cross-examined: 


John Williams had the combination to the safe-and could open it 

at any time; White and Cross were not here. 
Redirect : 

White and Cross told me that they had been in Canada. I first 
saw them after their return in jail. I saw them in the bank some 
hours before they left, on Saturday. 

John Williams opened the vault on Monday morning. He and 
[ expected “ White and Cross” back at that time. 

I do not know that Williams put any notes in the vault. White 
gave John the combination on Saturday; he had not had the com- 

bination before that. The president and cashier ordinarily 
4] keep the combination. White and Cross kept it in this 

bank. The habit at that bank was to use the cash that came 
in one day to make the payments next day. If it gave out, then 
they went to the vaults for more cash. 


Cross-examined: 


Mrs. Williams had been president; had the combination. Her 
chambers communicated with the bank. Stamps had been presi- 
dent and was Mrs. Williams’ son-in-law. I know that these two 
gentlemen had the combination; don’t know who had it besides. 
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Monday morning I do not remember whether any other person 
was present when Mr. Williams opened the vault except Williams 
and myself. 

Defendants proposed to show by the witness that the cash was 
counted and how much cash there was in the bank for the same 
purpose as in examination of other witnesses. Objection; sustained: 
exception. (Except. 24.) 

The combination could have been changed. I did not have the 
combination. I was not teller till a few days before they left. 


2 S. McD. Tare, for State, testified that all of the additional 
notes were assets of the bank. ‘The witness had testified the 
same in chief. 


Cross-examined : 


It is very likely that notice may have been given that the charter 
could not be renewed without an examination of the bank. 


A. P. C. Bryan, for State, testified: I am agent for the South- 
ern Express Company in the city of Raleigh; have been for over 
twenty-five years. I know when the defendants left for Canada. 

Cross-examined : . 

I was once a director in this bank. 

Defendants proposed to ask the witness whether he was the Jona 
fide owner of ten shares of stock when he was a director. This is 
offered with the view of showing that there were irregularities 
throughout the history of the bank : and proposed LO prove by other 
evidence that the bank was begun in fraud and run irregularly 

down to the time when defendant Cross took charge. 
AS Objection sustained : exception. (Except. 25.) : 
Defendants proposed to ask the witness if he knew what 
John G. Williams was worth at the close of the war, with the view 
of showing that John G. Williams sent the witness to Orange county 
and witness dug up for him ten thoussand dollars, and that was the 
only capital he had to start the bank, and the bank has been kept 
up on the money of the depositors. Obje ction ; sustained : excep- 
tion. (Except. 26.) 

Defendants proposed to ask the witness if Mr. Cross did not tell 
him, soon after he took the presidency, that the bank was broken 
all to peices, and that certain persons named by him had gotten all 
of the money and had gotten him (Cross) into a trap from which he 
would be unable to extricate himself. Objection; sustained; ex- 
ception. (Except. 263.) | 

The foregoing, being all the evidence in the case, was introduced 
by the State. 

The defendants asked the court to charge the jury— 
To disregard ail the evidence in this case and to return 
44 a verdict of not guilty on the ground that, admitting said evi- 
dence and especially the plea to the jurisdiction of this court 
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filed by the defendants and put in evidence by the solicitor for the 
State, which said plea is made part of this prayer for instruction, it 
does not prove a case of which this court has Jurisdiction ; which 
was declined, and defendants excepted. (Except. 27.) 

That if they find that the defendant-, Chas. E. Cross and Sam’! 
C. White, executed the note specified in the bill of indictment 
herein, under the circumstances and for the purpose set forth in 
their — to the jurisdiction of this court, which said plea has been 
put in evidence in this case by the solicitor for the State, that said 
defendants are not guilty, and they must render a verdict accord- 
ingly. 

This was declined, and defendants excepted. (Except. 28.) 

3d. That if they believe that the said Chas. FE. Cross and Sam'l C. 
White executed said note under the circumstances and for the pur- 
pose mentioned in the plea to the jurisdiction of this court filed by 
the defendants, which plea has been put in evidence by the solic- 

itor for the State, that said defendants, Chas. E. Cross 
45 and Sam'l C. White, are not guilty of uttering the said note, 

as charged in the bill of indictment. This was refused, and 
the defendants excepted. (Except. 29.) 

4. That it need- something more than proof of mere passive cog- 
nizance of fraudulent or illegal action of another tosustain a charge 
of conspiracy. There must be something to show active participa- 
tion of some kind by the parties charged. If they should find that 
Chas. E. Cross did in fact forge the note specified in the indictment 
herein, and that said Sam’! C. White did not participate in or know 
of the making of said note, simply assenting to it after it had been 
executed, the court charges you that the said Sam’! C. White is not 
guilty of conspiracy, as charged in the bill of indictment; that a 
conspiracy must be by two persons at least. In an indictment for 
conspiracy against two the acquittal of one is an acquittal of the 
other; hence if the said Sam’l C. White did not participate in the 
making of the note herein alleged to have been forged by the said 
C. KE. Cross the said White is not guilty of conspiracy as alleged in 

the bill of indictment in this case. Thesaid White not being 
46 guilty of conspiracy it follows that the said Chas. E. Cross 
cannot be guilty of the conspiracy, atid you will return a ver- 
dict of not guilty on the fourth count in the bill of indictment as to 
both defendants. Re fused ; defendants excepted. (Except. 30.) 
That if you find that the said-Chas. E. Cross and Sam’l C. 
White did in fact make the false note specified in the bill of indict- 
ment herein, acting as president and cashier of the State National 
Bank of Raleigh, N.C., not for the purpose of benefitting themselves 
in any way, and that in fact they did not obtain any money thereby, 
but that they made said false note simply for the purpose of creat- 
ing a false idea of the condition and solveney of said bank, that the 
said making the said false paper does not constitute forgery, and 
you will say that the defendants are not guilty. Refused; defend- 
ants excepted. (Except. ol.) 
That the mere ex-ibition of a forged instrument to another or 
even passing it to another without a purpose to obtain something of 
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value therefor is not an uttering; hence if you find that the defend- 
ants merely placed the forged note—should you find that it was 
.forged—among the assets of the State National Bank of 
47 Raleigh, N. C., and that they were never in anv way benefitted 
thereby, you will find the defendants not guilty on all the 
counts for uttering contained in the said bill of indictment herein. 
Refused ; defendants excepted. (I:xcept. 52.) 

7. That the note specified in the bill of indictment in this case 
being found in the vaults of the State National Bank, of Raleigh, N. 
C., during the absence of Cross and White from the State of North 
Carolina, said finding said note in the vault of said bank was not a 
finding of said note in the possession of said defendants, and you 
will not be warranted in inferring from the said finding of said note 
in the vault of said bank that the defendants knew of, were guilty 
of, or were in any way connected with the making of said note. 
Refused: defendants excepted. (except. deo.) 

8. That as to the independent and collateral offences of forgery, if 
you find they were forgeries, put in evidence in in the case, the jury 
is to consider them with reference to the intent with which the note 
set forth in the bill herein was made, aud to consider said collateral] 
offences in that view and for no other purpose. Given. 

9. That if you find that there was not such resemblance 

48 between the genuine signatures of D. H. Graves and W. H. 

Sanders and the signatures annexed to the alleged forged 

note specified in the bill of indictment in this case as would deceive 

a man of ordinary intelligence and caution, and that said note, be- 

cause of said want of resemblance, did not have any adaptation to 

accomplish a legal wrong, then you will pronounce the prisoners 
not guilty. Refused; defendants excepted (Except. 34.) 

10. That if you find that the defendants are charged with having 
forged a note upon D. H. Graves and W. H. Sanders, and that the 
proof is that the note set forth in the indictment was forged only as 
to the name of D. H. Graves, which it bears, and it does not appear 
that the name of W. H. Sanders was a forgery, there 1s a fata! vari- 
ance between the allegation in the bill of indictment and the evi- 
dence in the case, you will return a verdictof not guilty. Refused ; 
defendants excepted. (Except. 3..) 


The judge charged the jury as follows: 

The bill of indictment contains four counts. 

The first count charges that the defendants falsely forged, as- 

sented to the forgery, and aided and assisted in the forgery of 
49 the note set forth in the bill of indictment “ with intent to 
defraud.” 

In the second count of the bill the defendants are charged with 
publishing and uttering the forged and counterfeited paper set forth 
in the bill of indictment, knowing it to have been falseiy forged and 
counterfeited, “ with intent to defraud.” 

In the third count the defendants are charged with the same 
offence charged in the first, except that the intent charged in the 
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third count is not to defraud generally but to “defraud the State 
National Bank of Raleigh, N. ©.” 

In the fourth count of the bill of indictment the defendants are 
charged with combining and conspiring to forge, falsely counterfeit, 
and utter the said note, and in pursuance of said combination and 
conspiracy did falsely forge aud assent to the forging of said note. 

2. Forgery at common law is defined as the fraudulently making 
or altering of a writing to the prejudice of the rights of another. 

It may also be defined as the falsely making or altering of any 

written instrument for the purpose of fraud and deceit. 
50 3. If the jury should be satisfied beyond a reasonable doubt, 
from the testimony, that either of the defendants forged or 
altered the note set forth in the bill of indictment with intent to 
defraud any individual or corporation whatever, then such defend- 
ants would be guilty as charged in the first count of the bill of in- 
dictment. Defendants excepted. (Except. 36.) 

4. If the jury should be satisfied in the same way, beyond a rea- 
sonable doubt, that either of the defendants aided or abetted another 
in falsely forging or altering said note, or assented to the false forg- 
ing or altering of said note after it lad been forged by another, with 
intent to defraud any person or corporation whatever, such defend- 
ant would be guilty in manner and form as charged in the first 
count of the bill of indictment. Defendants excepted. (Except. 


4}. If the jury have any reasonable doubt as to either defendant, 

whether he was guilty of either forging or aiding or abetting an- 

other in forging the said note, or of assenting to the forgery, or 

whether there was an intent on his part to defraud, the jury will 
return a verdict of not guilty. 

5] 5. In the second count of the bill of indictment the de- 
fendants are charged with uttering and publishing the note 

therein set forth, 

To utter and publish a document is to offer, directly or indirectly, 
such document as good. ‘To constitute the offence of uttering and 
publishing it is necessary that there should be a knowledge of the 
falsity of the document, and this is itself implied in an intent to 
defraud. | 

6. If the jury are satisfied beyond a reasonable doubt that either 
of the defendants did utter and publish the said note, knowing it to 
have been forged or altered, with an intent to defraud any person or 
corporation whatever, then such defendant would be guilty as charged 
in the second count of the bill of indictment, and the jury would so 
find. Defendants excepted. (Except. 38.) 

7. The third count of the bill of indictment differs from the first 
count of the bill only in the fact that it charges the defendants with 
committing the offence with the particular intent to defraud the 

State National Bank of Raleigh, N. C., instead of “ with in- 
o2 tent to defraud” generally. Apart from the question of in- 
tent, the charge- in the first and third counts are the same. 

8. If the jury shall be satisfied beyond a reasonable doubt as to 
either of the defendants that such defendants forged or altered the 
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said note, or aided or abetted another in forging or altering said 
note, or assented to the forging or altering of said note by another 
with intent — “defraud the State National Bank of Raleigh, N. C.,” 
then the jury should find a verdict of guilty as to such detendant on 
the third count. 

9. The fourth count in the bill of indictment charges a conspiracy 
to forge and utter, in pursuance of which they did forge the said 
note “with intent to defraud.” A conspiracy is a combination of 
two or more persons to do an unlawful act, in pursuance of which 
conspiracy an unlawful act is done. The jury could not therefore 
find one of the defendants guilty and the other not guilty as charged 
in the fourth count. But unless the jury are satisfied that both are 

guilty, as charged in said count, of conspiracy and combina- 
53 tion neither could be convicted as to the fourth count. 

It is necessary that there should be something more than 
proof of mere passive cognizance of fraudulent or illegal action of 
another to sustain the charge of conspiracy. ‘There must be evidence 
of active participation of some kind by a party in order to show bim 
guilty of conspiracy, as charged in the said count. 

10. The finding of the note (described in the bill of indictment 
and charged in the bill of indictment to have been forged) in the 
vaults of the bank was not such a finding in the possession of the 
defendants or either of them as would raise a presumption from the 
finding that the defendants or either of them forged the said note. 

The jury can consider the fact, if proven, that the note was found 
in the vaults of the bank, together with any other facts that may 
have been proven showing or tending to show the previous connec- 
tion of the defendants or either of them with the bank as bearing 
upon the question whether either of the defendants forged or altered | 
or aided or assisted in forging or altering or assented to the forging 
or altering of the note. 


54 Here the court gave paragraph (8) of the charge asked by 
the defendants. 


11. If the signature of the name of D. H. Graves to the note did 
not resembie his own proper signature, that is a circumstance that 
the jury may consider in determining whether there was an intent 
on the part of either of the defendants to defraud D. H. Graves; but 
if the name of D. H. Graves was written by either of the defendants 
to said note for the purpose of defrauding any person, if either of 
the defendants assented to the writing of such name by another 
than Graves with said intent, then such defendant would be guilty, 
whether the signature bore such resemblance to that of said Graves 
as would probably deceive any person acquainted with his writing 
as to the genuineness or not. The rule in reference to the adapta- 
tion to deceive in such cases applies only to counterfeit money or 
currency or coin. Defendants except. (Except. 39.) 

The defendants except to the refusal of the court to give the 
charge asked and to the instructions given in lieu thereof. 
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When the jury were brought into court at a subsequent 
55 period the defendants excepted— 

Ist. To the right of the court to poll the jury. (Except. 
40.) 
2nd. To the manner of polling the jury. (Except. 41.) 

ord. ‘To the order of the court allowing the solicitor to enter a 
nolle prosequi as to the third and fourth counts of the bill of indict- 
ment. (Except. 42.) 

The solicitor offered to take a verdict of not guilty on the third 
and fourth counts of the bill, but the defendants declined. 

4th. To the sending for the jury and informing them as to the 
nolle prose qua. (Except. 15. ) 

(All of these exceptions are more fully contained in the record.) 

Thereupon the jury returned a verdict of guilty against the de- 
fendants on the first two counts in the bill of indictment. 

The defendants moved for a new — upon the several grounds 
appearing in the record and in the case on appeal. Motion refused. 

The defendants moved in arrest of judgement on the following 
grounds: 

The first and second counts are defective in not averring an intent 

to defraud a particular person or corporation. 
56 This is defective under the statute of North Carolina which 
requires “an intent to defraud generally or to defraud the 
Government, which would be indictable as a distinct offence; and 
this averment is bad at common law.” 

Judgment; from which the defendants appealed to the supreme 
court. Notice of appeal waived and undertaking in the sum of 
$50.00 adjudged sufficient. Undertaking filed. 

By consent, defendants are allowed 20 days to serve statement of 
case on appeal, and the solicitor is allowed 30:days after service of 
said statement to accept. 

(Signed by defendants’ counsel.) 

(Adopted by solicitor after insertion of amendments agreed to by 
defendants’ attorneys.) 


Nortu Caroiina, Wake County: 
In the Superior Court. 


STATE 
; vs. >» Appeal Bond. 
C. E. Cross & Sam’t C. WHIrTe. j 


Whereas in a criminal action pending in the superior court of 
Wake county judgment was rendered upon verdict against 
57 the aforenamed defendants on the 21st day of July, 1888; 
And whereas the defendants intend to appeal from such 
judgment to the supreme court: 
Now, therefore, we, C. E. Cross and Samuel C. White and J. A. 
Jones, undertake, pursuant to the statute, that the said appellants 
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shall pay all costs that may be awarded against them on such appeal, 
not exceeding $50. 


C. k. CROSS. | SEAL. 
SAM’L C. WHITE. SEAL, 
J. A. JONES. | SEAL. 


Justification of Sureties. 
WAKE County, sect: 

Jesse A. Jones, above named, being duly sworn, say- that he is a 
resident of the State of North Carolina and worth double the sum 
specified in the above undertaking over all his debts and liabilities 
and exclusive of property exempt from execution. 

C. E. CROSS. 
SAMUEL C. WHITE. 
J. A. JONES. 


Sworn and subscribed before me the 26th day of July, 1888. 
JAS. C. MARCOM, J. P. 
o§8 Exhibits. 
$6,250.00. Marcu 8th, i888. 
Four months after date we, D. H. Graves, principal, and W. H. 
Sanders, the other sdinatieee sureties, promise to pay the State 
National Bank of Raleigh, North Carolina, or order, sixty-two hun- 
dred and fifty dollars, negotiable and payable at State National 
Bank of Raleigh, N. C., with interest, at the rate of eight per cent. 
per annum, after maturity until paid, for value received, being for 
money borrowed, the said sureties hereby agreeing to continue and 
remain bound for payment of this note and interest notwithstanding 
any extension of time granted from time to time to the principal 
debtor, waiving all notice of such extension of time from either 
payor or pavee; and I do hereby appoint Samuel C. White, cashter, 
my true and lawful attorney to sell any or all collateral he may 
have in his hands to pay this claim if I should fail to do so when 
said claim falls due, after giving me ten days’ notice of his Intention 
to sell the same, and pay any surplus that may remain to me. 
D. H. GRAV ES. 
W. H. SANDERS. 
A true copy. 


(C. D. VU.) 


59 $7 500.00. Marcu 7 Tu, 1888. 
Ninety days after date 1, W. H. Avera, principal, and B. T. Barber, 
surety, the other subscribers sureties, promise to pay the State Na- 
tional Bank of Raleigh, North Carolina, or order, seven thoussand 
five hundred gee negotiable and pay able at State National Bank 
of Raleigh, N. C., with interest, at the rate of eight per cent. per 
annum, after maturity until paid, for value received, being for money 
borrowed, the said sureties hereby agreeing to continue and remain 
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bound for payment of this note and interest notwithstanding any 
extension of time granted from time to time to the principal debtor, 
waiving all all notice of such extension of time from either payor 
or payee; and I do hereby appoint Samuel C. White, cashier, my 
true and lawful attorney to sell any or all collateral he may have 
in his hands to pay this claim if I should fail to do so when said 
claim fall- due, after giving me ten days’ notice of lis intention to 
sell the same, and pay any surplus that may remain to me. 
W. H. AVE 


ERA. 
Bb. T. BARBE 


R. 
A true copy. 
(C. D. U.) 


60 $5,800.00. Marcu 97a, 1888. 
90 days after date we, H. A. Morgan and James Parker and 

C. O. Riddick, the other subscribers sureties, promise to pay the 
State National Bank of Raleigh, North Carolina, or order, fifty-eight 
hundred dollars, negotiable and payable at State National Bank of 
Raleigh, N. C., with interest, at the rate of eight per cent. per annum, 
after maturity until paid, for value received, being for money bor- 
rowed, the said sureties hereby agreeing to continue and remain 
bound for payment of this note and interest notwithstanding any 
extension of time granted from time to time to the principal debtor, 
waiving all notice of such extension of time from either payor or 
payee; and I do hereby appoint Sam’! C. White, cashier, my true 
and lawful attorney to sell any or ali collateral he may have in his 
hands to pay this claim if I should fail to do so when said claim 
falls due, after giving me ten days’ notice of his intention to sell the 
sane, and pay any surplus that may remain to me. 

H. A. MORGAN. 

JAMES PARKER. 

C. O. RIDDICK. 

A true copy. 


* 


(C. D. VU.) 


61 $8,000.00. Marca 10rn, 1888. 
Ninety days after date I, J. T. Walton, principal, and T. 
B. Walton and Geo. B. Costen, sureties, the other subscribers sure- 
ties, promise to pay the State National Bank of Raleigh, North Caro- 
lina, or order, eight thoussand dollars, negotiable and payable at 
State National Bank of Raleigh, N. C., with interest, at the rate of 
eight per cent. per annum, after maturity until paid, for value re- 
ceived, being for money borrowed, tlie said sureties hereby agreeing 
to continue and remain bound for payment of this note and interest, 
notwithstanding any extension of time granted from time to time to 
the principal debtor, waiving all notice of such extension of time 
from either payor or payee; and I do hereby appoint Sam. C. White, 
cashier, my true and lawful attorney to sell any or all collateral he 
may have in his hands to pay this claim if I should fail to do so 
when said claim falls due, after giving me ten days’ notice of his 
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intention to sell the same, and pay any surplus that may remain to 
me. 


J. T. WALTON. 
T. B. WALTON. 
GEO. B. COSTEN. 


A true copy. 
aA oe WY.) 
62 Strate oF Nortu Carouina, Wake County: 


I, Chas. D. Upchurch, clerk of the superior court of Wake county, 
do hereby certify that the foregoing contains a full, true,and perfect 
transcript of the record of said court in the case of The State of North 


' 

| Carolina against Charles E. Cross and Samuel C. White upon an 
indictment for forgery. 

| In testimony whereof I hereunto subscribe my name and affix the 
| [seat] seal of said court, at office, in the city of Raleigh, this 28th 
2. os day of September, A. D. 1888. 

| CHAS. D. UPCHURCH, 


Clerk Superior Court. 


The transcript of which the foregoing is a true copy was filed in 
the supreme court of North Carolina on September 28th, 1888, and 
. the case argued on October 17th and the following opinion deliv- 
ad ered on November Sth thereafter: 
’ 
: 63 Judgment. 
y . 
| Waker County: 
| North Carolina Supreme Court. September Term, 1888. 
| STATE ) 
Us. -No. 131. 
Cross & Wuire. } 
This cause came on to be argued upon the transcript of the record 
from the superior court of Wake county ; upon consideration whereof 


this court is of opinion that there is no error in the record and pro- 
ceedings of the said superior court. 

It is therefore considered and adjudged by the court here that the 
opinion of the court, as delivered by the Honorable W. N. H. Smith, 
chief justice, be certified to the said superior court, to the intent that 
the judgment be affirmed ; and it 1s considered and adjudged fur- 
ther that the defendants, Charles E. Cross, and Sam’! C. White, and 
surety for the appeal, J. A. Jones, do pay the costs of the appeal in 
this court incurred, to wit, the sum of thirty-eight 4°, dollars 
($38.75), and let execution issue therefor. 

A true copy. 


j 
i 
* 


[Seal of the Supreme Court of the State of North Carolina. 


THOS. 8. KENAN,S. C. C. 


~ 
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64 North Carolina Supreme Court, Wake County. . September 
Term, 1888. 


STAT! ) 
Us. > No. 1S 
Ware & Cross (Appellants). ) 


Opinion by Smith. U. Pi 


The defendants, Charles E. Cross and Samuel C. White, in an in- 
dictment found by the grand jury of the superior court of the county 
of W ake. ure charged us follows 

‘The jurors for the State, upon their oaths, present that Charles 
,. Cross and Samuel C. White, both late of the county of Wakeand 
State aforesaid, on the Sth day of March, in the year of our Lord 
one thousand eight hundred and eighty-eight, and within the juris- 
diction of this court, at and in the county aforesaid, unlawfully and 
feloniously, of their own head and imagination, did wittingly and 
falsely make, forge, and counterfeit, and then and there wittingly 
assent to the falsely making, forging, and counterfeiting a certain 
promissory note for the payment of money, which said forged prom- 
issory note is of the tenor following—that is to say: 


$6 250.00. : Marcu 81ru, 1888. 
Four months after date we, D. H. Graves, principal, and W. H. 
Sanders, the other subscribers, sureties, promise to pay the State 
National Bank of Raleigh, North Carolina, or order, sixty-two hun- 
dred and hitty dollars, negotiable and payable at State National 
Bank of Raieigh, N. C., with interest, at the rate of eight per cent. 
per annum, after maturity until paid, for, value received, 
65° being for money borrowed, the said sureties hereby agreeing 
to continue and remain bound for payment of this note and 
interest notwithstanding any extension of time granted from time 
to time to the principal debtor, waiving all notice of such extension 
of time from either pavor or payee; and | do hereby appoint Sam- 
uel C. White, cashier, my true and lawful attorney to sell any or all 
collateral we may have in his hands to pay this claim if I shouk l 
fail to do so when said claim falls due, after giving me ten days’ 
notice of his intention to sell the same, and pay any surplus that 
may re main tome 
D. H. GRAVES. 
W. H. SANDERS. 


And upon the back of which said false, forged, and counterfeited 
promissory note 1s stam ped and w ritten— 

D. D. D. H. Graves. $6,250.00. July S8th— 
with intent, to defraud, contrary to the form of the statute in Sueh 
case made and provided and against the peace and dignity of the 


state. 
The second count charges the defendants with feloniously and 
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wittingly uttering and publishing as true a certain false, forged, and 
counterfeited promissory note for the payment of money, setting it 
out, in the same deseriptive words as in the first count, “ with 
intent to defraud,” adding, “they, the said Charles E. Cross and 
Samuel C. White, at the time they so uttered and published the said 
false, forged, and counterfeited note, then and there well knowing 
the same to be false, forged, and counterfeited, contrary to 
66 the form of the statute in such case made and provided and 
against the peace and dignity of the State.” 

The third is in all respects similar to the first count, charging the 
forgery, except that it concludes thus, “ with intent to defraud then 
and there the State National Bank, a corporation then and there 
duly created and existing under the laws of the United States, con- 
trary,” &e., as before. 

The fourth count charges a conspiracy with others to defraud the 
seme bank by making, forging, and counterfeiting and uttering 
such promissory notes, “with intent to defraud,” contrary, &c., as 
in the other counts 

At their arraignment for trial at the July term of said superior 
court the defendants put in a plea in abatement to the jurisdiction 
of the court, which is in these words: 

And the said Charles EF. Cross and Samuel C. White, in their own 


proper persons, come into court here and, having heard the indict- 


ment in the above-entitled cause read, do say— 

That the said court here ought not to take cognizance of the con- 
spiracy and conspiracies, forgery and forgeries, uttering and utter- 
ings in the said indictment specified, because, protesting, each for 
himself, that he is not guilty of the same, as so averred, neverthe- 
less the said Charles E. Cross and Samuel C. White each severally 
says— 

That at the time of the alleged conspiracy and conspiracies, 
forgery and forgeries, uttering and utterings in said indictment 
specified there was a national banking association, duly*organized 

and acting under the laws of the United States, in Raleigh, 
67 Wake county, North Carolina, known as the State National 

Bank of Raleigh, North Carolina, having its place of busi- 
ness and doing its said business In the said city of Raleigh, in the 
county of Wake and State of North Carolina, and within che juris- 
diction of the circuit court of the United States for the eastern dis- 
trict of North Carolina. 

That the said Charles E. Cross was then and there an officer of 
said bank, to wit, its president, and the said Samuel C. White was 
then and there an officer of said bank, to wit, its cashier. 

That said alleged conspiracy and conspiracies, forgery and for- 
geries, uttering and utterings were made, entered into, committed, 
and done by the said Charles E. Cross and afterwards assen- to by 
the suid Samuel C. White for the purpose of supporting, sustaining, 
and making a certain false entry and entries in the books of said 
bank, and that the said false entry and entries were by the said 
Samuel C. White, cashier as aforesaid, acting as cashier, actually 
made in and upon the books of said bank, the said Charles E. Cross 


30 CHARLES E. CROSS ET AL. VS. 


being then and there aiding and abetting for the purpose of deceiv- 
ing and with the intent to deceive the agent of the United States, 
to wit, the bank examiner of the United States, duly appointed to 
examine into the affairs of the said association, to wit, the State Na- 
tional Bank of Ral igh, North Carolina. 
That the said note in said indictment specified was never uttered 
or published in any way nor LO any other person or corporation nor 
was there any intent or attempt to do so. 
OS That the said note in the sald indictment specified Was 
entered upon and in the books of the State National Bank 
aforesaid as the property of the said The State National bank of 
Raleigh, North Carolina, and placed among the assets by the said 
Charles I. Cross and Samuel C. White as aforesaid for the purpose 
and with the intent aforesaid. 
The above facts the said Charles E. Cross and Samuel C. White ; 
are ready to verify. 


Whereupon they pray judgment of the said court now here will or : 
ought to take coguizance of this indictment here preferred against | 
them, and that by the court here they may be dismissed and dis- 
charged, &c., Ke. . 

C. E. CROSS. 
SAM’L C. WHITE. : 


The plea is verified by their several oaths; and thereupon the 
solicitor, T. M. Argo, prosecuting for the State, enters a demurrer to 
said plea, which demurrer, upon argument, is sustained, and the 
defendants’ motion to dismiss the action is denied and an appeal 
from the ruling at this stage of the proceeding refused ; to all which 
rulings defendants except. 

The defendants each and severally plead not guilty of the charges 
contained in the indictment. | 

Upon the issue thus joined upon the evidence, after argument 
and the charge of the court, the jury returned a verdict of guilty as 
to both defendants upon the two first counts of the indictment; and 
judgment being pronounced thereon, the defendants appeal to this 
court, assigning various errors to the rulings of the court during the 

progress of the trial. 
69 The first exception is to the action of the court in sustain- 
ing the demurrer and disallowing the plea to the jurisdiction 
of the court. 7 

It is insisted in the carefully prepared brief for the accused, laid 
before us, with an oral argument in its support and a large array of 
adjudications and other authorities, that (and we copy the words of 
the contention) “the State court has no jurisdiction over the case 
at bar. The false entries on the books of the State National Bank 
of Raleigh, N. C., are so false because based upon the forged notes. 
If the notes are not forged the entries are not false. To determine 
the falsity of said entries the Federal court has exclusive jurisdiction, 
If the State court be conceded jurisdiction to try the defendants for 
said forgeries; the Federal court cannot afterwards try the defend- 
ants for the false entries, the forgeries being integral and essential 
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elements in the false entries. The Federal court having exclusive 
jurisdiction to determine the falsity of the entries and to punish the 
makers thereof it follows that jurisdiction to try the defendants for 
said forgeries cannot be conceded to the State court.” 

The argument proceeds upon the assumption that the forgery, a 
misdemeanor of high grade under the laws of the State, being the 
means by which the false entries are made and by reference to 

which the falsity is determined, is so associated with the entries and 
4 so merges in them asa constituent element in the offence consti- 
tuted and punished under the act of Congress as to oust the 
: jurisdiction of the State court to try and punish the forgery as 
70 a distinct and separate crime. We shall not question the 
/ correctness of the proposition which places the offence of 
making the false entry on the books of the bank under the sole 
cognizance of the courts of the United States and denies jurisdic- 
tion to the courts of the State, but we are unable to agree with 
counsel that this takes from the latter courts the right to trv and 
’ punish for the distinct and independent crime made such by the 
} laws of the State, notwithstanding the forged note was the instru- 
ment employed to give a false coloring to the entry and deceive one 
examining into the financial condition of the bank. If the note 
was genuine, but deposited in the bank with the understanding that 
it was to be surrendered to the makers or canceled as soon as the 
j illegal purpose was accomplished, or if the entry showed a larger 
oa sum than was really due, ignoring the credits to which it was sub- 
( ject, and this was knowingly done with the same illegal intent, or 
} if it had been made without the apparent support of any such paper 
of value, the entry would be false and deceptive and become a 

criminal offence under the act of Congress. 

The forgery is not, then, a constituent part of the criminal act of 
making a false entry, though in the present case preceding the latter 
in time and comprehended in the general purpose formed to defraud 

' and furnishing strong evidence of the unlawful intent in making 
the entries, and thus misrepresenting the resources and condition 
of the association when undergoing official examination. 
Let us suppose the crime of forgery were a capital felony 
1 or an offence punished with great severity and the making 
the false entry one of much milder grade, would the fact that 
the latter as cognizable in the Federal court, even when, as in this 
case, 80 jurisdiction has attached, deprive the State of its right to 
pursue and punish the offender for the infraction of its own laws in 
the committing of the higher crime? The question supplies its 
own answer, and as forgery and making a false entry are distinct 
and separate crimes the jurisdiction assumed over the one offence 
against the State law is entirely consistent with the exercise of a 
like jurisdiction over the other offence, made such by the act of 


sf Congress. 

j The numerous references made in the brief of defendants’ coun- 
5 sel do not conflict with the foregoing view of the law applicable to 
a the facts of the case that we have taken, as upon an examination 


willappear. The authorities are cited in the brief at page 14, and 
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those most favorable to the view taken for the defendants we pro- 
pose to examine. It will be saen that none of them refer to dis- 
tinct and conflicting jurisdictions, but to cases under a single juris- 
diction. 

In State vs. Shepard, 7 Conn., 54, it was decided that a conviction 
of an attempt to commit a rape under an indictment so charging 
was proper when the proof showed the rape was accomplished, and 
such conviction was a bar to another indictment preferred for the 
rape ; and so it is held in State vs. Smith, 43 Ver., 324, and the gen- 
eral principle is laid down that where an offence is a necessary ele- 

ment in and constitutes an essential part of another offence, 
2 and both are in fact but one transaction, a conviction or ac- 
quittal of one is a bar to a prosecution for the other. 
lu Drake vs. State, 60 Ala., 43, which was an indictment for an 
assault with intent to murder, and under it a conviction of an assault 
and battery without a weapoll (a nolle prosequr having been entered 
as to the felony charged) is not a bar to the charge of an assault and 
battery with a weapon when with leave of the court the defendant 
withdraws that plea and pleads guilty, and he cannot complain 
thereof. The court say in general terms that a single criminal act 
cannot be split up into two or more distinet indictable offences and 
prosecuted as such. 

In State vs. Cooper, 1 Green, N. J., the prisoner was indicted 
principal with two others as accessories for the wilful and malicious 
burning of a dwelling-house, and at the same time charged in an- 
other indictment, then found, with arson in burning the same dwell- 
ing-house and by means thereof mortally burning and killing one 
Joseph Hopper, who was in said dwelling. On the trial of the charge 
of arson the defendant was found guilty. The indictment for mur- 
der was then moved, whereupon the prisoner interposed the defence 
of a conviction of the offence of arson. ‘The court sustained the 
plea, declaring that the killing being unintentional and a simple 
consequence of the burning the conviction for the burning was a 
bar to the second indictment charging a homicide as an accidental 
but not intended result, and that the offences were so essent‘ally 
one that the prisoner could not be punished for the second imputed 
crime. 


‘ 


— the case of State vs. Chappen, 2 Swan., 495, it is held that 
fry after a fine imposed for an assault a + rson could not be in- 
dicted for an assaultand battery, there being but a single act 

In State vs. Shelly, 11 Lea, 504, it was held that a person swearing 
falsely in a case pending before a United States commissioner exer- 
cising his functions as such judicially could not be tried for the 
perjury then committed before the tribunal of a State, the jurisdic- 
tion vested in the Federal courts being exclusive. The same con- 
clusion is reached and announced in State vs. Pike, 15 N. H., 83. 

The principle is extended and applied to actions for a penalty 
given by an act of Congress in reference to license for retailing spir- 
itous liquors in United States vs. Lathrop, 17 Johnson, 4. 

We now proceed to consider the cases referred to in our own re- 
ports. 
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In State vs. Inglis, 2 Haywood, 148, the indictment for a riot and 
for beating and imprisoning one Barry was resisted upon the plea 
of a former conviction for an assault and battery grounded on the 
same facts. The court say that the State cannot divide an offence 
consisting of several trespasses into as many indictments as there 
are acts of trespass that would separately support an indictment 
and afterwards indict for the offence compounded of them all, and 
so the plea was held good. 

In State vs. Lewis (a slave), 2 Hawks, 98, two bills of indictment 
were found against the prisoner at the same time, one for burglary 
and larceny, the other for robbery, and both charge the felonious 

taking of the same goods. On the first the prisoner was con- 
74 victed of the larceny only It was ruled that he could not 

be tried on the second indictment because it would be twice 
putting lim in jeopardy for the same crime. 

In State vs. Commissioners of Fuyetteville,2 Murphy, 571, the 
defendants were tried and convicted for not keeping one of the 
streets in the town of Fayetteville in repair, and there were three 
other streets in the same condition, for the neglect to repair which 
three other separate indictments had been found. The conviction 
was relied on asa bar to the other indictments and the plea was 
sustained. “It would be monstrous,” says the court, “to charge 
them with separate indictments for every street in the town when 
the whole were out of repair at the same time, especially when upon 
one indictment a fine can be imposed adequate to the real estimate 
of the offence.” The imputation is of negligence asa distinctive 
offence, though shown as applicable to different streets, Just as an 
overseer is guilty of but one offence in neglecting to keep his road 
in repair as a whole and not of as many offences as there are parts 
of it out of repair and needing amendment. 

So if a person has been tried for an affray he cannot again be 
prosecuted for an assault and battery committed in making the 
affray, State vs. Stanly, 4 Jones, 290, and similar ruling was made 
where the assault was made in a riot and given in evidence to prove 
the riot in an indictment for the latter offence. 

None of these cases to which our attention has been given go be- 
yond these adjudications, and they clearly recognize the distinction 

which we have drawn in examining the case before us where 
70 the offences are not only cognizable in different tribunals, 

but distinct and independent themselves, of either one of 
which a party may be guilty and not guilty of the other. The prin- 
ciple is not affected by the fact that the spurious character of the 
note may supply forcible if not invincible evidence of the mala fides 
and fraudulent purpose of the act of the making the false entry. 
It is furthermore insisted that the forgery of the note, as a sub- 
stantive crime, made as alleged to defraud the United States, can be 
prosecuted only in the courts of the United States under section 
5418 of the Revised Statutes of the United States. The enactment 
is in these words: Every person who falsely makes, alters, forges, 
or counterfeits any bid, proposal, guarantee, official bond, public 
record, affidavit, or other writing for the purpose of defrauding the 

o—1493 


3 CHARLES E. CROSS ET AL. VS. 


United States or utters or publishes as true any such false, forged, 
altered, or counterfeited bid, proposal, guarantee, official bond, pub- 
lic record, affidavit, or other writing for such purpose, knowing the 
sume to be false, forged, altered, or counterfeited, or transmits to or 
presents at the office of any officer of the United States any such 
false, forged, altered, or counterleited bid, proposal, guarantee, oth- 
cial bond, public record, affidavit, or other writing, knowing the 
same to be false, forged, altered, or counterfeited, for such purpose, 
shall be imprisoned at hard labor for a period not more than ten 
years or be fined not more than one thousand dollars or be punished 
by both such fine and imprisonment. 

Very similar in terms is section 5479 in the same, chapter 5 of 
title 70, entitled “Crimes against the operations of the Govern- 

ment.” 
76 rom the entire context and the carefully constructed sen- 

tence or section itself, it is manifestly directed against frauds 
atternpted to be perpetrated on the Government in its fiscal opera- 
tions, as the entire chapter shows. ‘The section nowhere mentions 
promissory notes for money securities held by banks or individuals 
against other business corporations or individuals, and the careful 
enumeration of the things to be forged and the leaving out bills 
and notes in which are formed relations between the debtor and 
payee or holder are significant of the scope and limitations of the 
enactment. ' 

The expression “or other writing,” following the enumeration, 
must find a restriction in the class to which it belongs and the 
obvious scope of the operation of the section as an entirety. It does 
not include, in our interpretation of the clause, “ for the purpose of 
defrauding tiie United States,” a commissioner sent to look into and 
report the condition of the bank, when it does not appear that the 
Government has any pecuniary interest in the matter and is only 
exercising, through this agency, a supervisory power over these in- 
stitutions to secure their fidelity to duty and the safety of the public. 

But if it be conceded that such a promissory note is embraced it is 
only such as are forged or counterfeited to defraud the United States, 
and an averment to that effect is necessary to withdraw such for- 
geries from the general jurisdiction of the State courts. Such notes 
alone are transferred to the jurisdiction of the Federal courts, leaving 

all others, where sucl: intent does not enter into the criminal 
v7 act, to the judicial tribunals of the State. The absence of this 

indispensable prerequisite in any averment contained in the 
plea in abatement precludes the defendants from insisting that the 
forgery does not belong to the jurisdiction of the State, for it is not 
all forged notes that can only belong to and be tried in the Federal 
court, but such as are made for the unlawful purpose specified in 
the statute, and therefore the plea does not show an excluding juris- 
diction and take away that of the court. See Coleman vs. Tennessee, 
97 U.S. Rep., 509. 

The exceptions numbered from 8 to 24, inclusive, are taken to the 
refusal of the court to permit evidence proposed to be given that the 
stock of the bank belonged to the family of the late John G. Wil- 
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liams, its founder, and to one of whose daughters the defendant 
Cross was married, while the defendant White was the brother of 
the widow of the deceased, and offered to repel the charge of an in- 
tent to defraud the bank; and, further, as to the previous condition 
of the bank under the management of former presidents. 

We think the testimony was properly rejected. The simple in- 
quiry was as to the alleged forgery of the note set out in the indict- 
ment and the fraudulent purpose for which it was intended to be 
used, and was in fact used in covering up the real condition of. the 
institution and supplying spurious in place of its wasted resources. 
To this end the forgery was committed as a method of effectuating 
the purpose and placed as if genuine among the assets. This use of 
the paper involves the intent to defraud some one, and, under our 
statute, the Code, sec. 1191, a general charge of an intent to defraud, 

without designating the person or corporation intended to 
78 be defrauded, is sufficient. 

The intent to defraud is involved inthe making and using 
the forged instrument as if genuine,and this purpose is not repelled 
by the existence of family relations among the parties, nor deat the 
evidence tend to disprove the presence of the fraudulent intent in 
the act to which it is an inseparable incident. Whatever miscon- 
duct of others previously entrusted with its management may have 
led to the disastrous condition in which In assuming the presidency 
the defendant Cross found it, no defence nor extenuation in law is 
afforded by its necessities for the criminal act committed, and in- 
quiries in that direction were wholly out of place in this prosecu- 
tion. 

Again, other notes alleged to be spurious and found among the 
assets of the bank the State proposed to prove in support of the 
charge of conspiracy and to show the scienter, and after objection 
was allowed to do so. 

For this purpose only it was competent and for this purpose alone 
the proof was admitted ; but it became immaterial, inasmuch as no 
conviction was had upon the charges it was offered to support. 

We dispose of the other exceptions relating to the evidence with 
the single remark that thev are equally untenable as the others, and 
we next proceed to examine the instructions which were tendered 
and refused, as also such as were addressed to the jury, so far as 
they are not embraced in what has been already said. 

The first three refused instructions are of the class referred to in 
the preceding remark as having, in their import, been before ex- 

amined. 
hy The fourth relates to the charge of conspiracy, which is put 
out of the way by the verdict. 

The fifth asserts asa proposition of law that if the note was 
forged, not for the benefit of the defendants, nor was any money 
obtained thereon, but merely to create a false idea of the condition 
and solvency of the bank, and the jury so believe, the defendants 
are not guilty. 

The proposition is an erroneous statement of the law, for if the 
forgery was committed with a present intent to defraud, the offence 
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was complete whether the expected advantage was to accrue from it 
to the defendants personally or to another and whether the purpose 
was successfully attained or they failed in it. 

6. The sixth instruction is substantially the same, as must be our 
ruling upon it. 

7. The court properly declined to tell the jury that the finding 
the note among the assets of the bank after the departure of the 
defendants, was not a finding that defendants had had _ possession 
and warranted no inference that the defendants knew of, were guilty 
of, or were In any way connected with the making the note. 

The tenor of the evidence did not authorize the giving any such 
direction and the jury were to draw their conclusions not from one 
isolated fact but from all that was shown. 

9. If there was not such resemblance between the genuine and 
spurious handwriting of Graves and Sanders appearing in the note 
as would deceive a man of ordinary intelligence and caution, and 

for want of similarity in the signatures the forged note did 
SO not have any legal adaptation to accomplish a legal wrong 
the prisoners could not be convicted. 

This proposition would excuse an act of forgery in every case, 
even where the fraud had been consummated, when the person 
upon whom it was practiced was unacquainted with the handwrit- 
ing of one whose signature it purported to be and who repused con- 
fidence in the gennineness of the paper. 

The variation in the writing may be evidence of the absence of 
an intent to defraud, but not when the intent has been developed in 
the act of defrauding. 

It was in this case made payable to the bank and put in posses- 
sion of the bank and there left when its doors were closed as part of 
its resources. 

Besides, the variance was not so marked as to call for such a direc- 
tion, nor does it find support in the case of State vs. Covington, 94 
N. C., 913. | 

Precisely such an instruction was declined in that case, in words 
almost identical, and the ruling affirmed on appeal. Merrimon, J., 
speaking jor the court, in the conclusion of his remarks upon this 
point, thus: “ If, therefore, the false and fraudulent paper writing 
be such that it might from its nature and the course of business de- 
ceive or mislead to the prejudice of another person, the offence of 
forgery would be complete.’~ 

The remaining instruction refused was that if only one of the 
names signed to the note is shown to be forged and the evidence 
not satisfactory of the forgery of the other, there is a fatal variance, 
and the verdict must be for the defendants. The contrary has been 

expressly, decided in the cases of State vs. Gardner, 1 Iredell, 
51 27, and State vs. Davis, 69 N. C., 27, and we are content with 

a mere reference to them. It will conduce to a more correct 
understanding of these exceptions and the rulings upon them to Pe- 
produce so much of the charge delivered in place of that asked and 
refused as relates to the same subject-matter, and which is also ex- 
cepted to in detail. After explaining the separate charges made in 
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the several counts of the indictment and defining the offence of 
forgery, the court says: 

If the jury should be satisfied beyond a reasonable doubt from the 
testimony that either of the defendants forged or altered the note set 
forth in the bill of indictment with intent to defraud any individ- 
ual or corporation whatever, then such defendant would be guilty 
as charged in the first count of the bill of indictment. If the jury 
should be satisfied in the same way beyond a reasonable doubt that 
either of the defendants aided or abetted another in falsely forging 
or altering said note, or assented to the false forging or altering said 
note after it had been forged by another, with intent to defraud any 
person or corporation whatever, such defendant would be guilty in 
manner and form as charged in the first count. If the jury are 
satisfied heyond a reasonable doubt that either of the defendants did 
utter and publish said notes, knowing it to have been forged or 
altered, with intent to defraud any person or corporation whatever, 
then such defendant would be guilty as charged in the second count. 
lf the signature of the name of D. H. Graves to’the note did not re- 
semble his own proper signature, that is a circumstance that the 
jury may consider in determining whether there was an intent on 

the part of either of the defendants to defraud said Graves ; 
82 but if his name was written by either of the defendants to 

said note for the purpose of defrauding any person, or if 
either of the defendants assented to the writing of such name 
by another than Graves with said intent, then such defendants 
would be guilty whether the signature bore such resemblance to 
that of said Graves as would probably deceive any person acquainted 
with his handwriting as to the genuineness or not. The rule in 
reference to the adaptation to deceive in such cases applies only to 
counterfeit money or currency or coin. 

We find nothing in this series of directions of which the defend- 
ants can justly complain, and what has been already said disposes 
of these exceptions also; but if there were an erroneous statement 
of the law in one particular, while it was correctly laid down in 
other parts of the single instruction, it would be unavailing accord- 
ing to our own and the rulings in the United States Supreme Court. 
Bost vs. Bost, 87 N. C.,477; Williams vs. Johnston, 94 N. C., 633; 
Johnson vs. Jones, 1 Black, 209: Linckon vs. Claflin, 7 Wallace, 132. 

We have omitted to advert to the charge in so far as it refers to 
the second and third counts for the reason that no verdict was de- 
manded or rendered on them, as will hereafter appear, and no harm 
has come to the defendants in consequence. 

The last and remaining objection disclosed in the record has ref- 
erence to what transpired at the rendition of the verdict. The facts 
are these: 

The jurors having retired to consult upon their verdict sent a 

message through the officer putin charge of them, signed by 
83 one of their number, to the effect that 1t was impossible for 
them to agree, and this juror stating that he had been suffer- 
ing fora day or more with sick headache, caused by indigestion, 
and did not feel able to continue longer. The jurors were there- 
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upon brought before the court by order of the judge, and the court, 
in the exercise of its discretion, in the presence of the defendants, 
proceeded to poll the jury, to the doing of which the defendants ex- 
cepted. In polling the jury the judge first enquired of the whole 
body whether they could agree, and the foreman answered that they 
eould not. Then each juror, as his name was called, was asked, 
“What say you—are the defendants, or either of them, guilty in 
manner and form as charged in the bill or indictment, or not guilty?” 
To this exception was also taken. When the process of making the 
separate enquiry of each Was concluded it appeared from the uli- 
swers that all the jurors were agreed upon a verdict of guilty against 
both defendants upon the first and second counts, while two of the 
number were for finding them not guilty upon the third and fourth 
counts. The solicitor thereupon proposed, in presence of the jury, 
to entera nolle prosequa to those counts, The jury withdrew, and, 
after argument from the solicitor, he was authorized to make the 
entry. Upon the return of the jury to the court-rooin they were in- 
formed by the judge of the allowance of the entry, and that they need 
only pass upon the charges contained in the first and second counts. 
After again retiring they returned in charge of the officer into court 
and for their verdict say the defendants are guilty. 
The jury was again polled at the instance of the defendants’ 
84 counsel and asked, each juror, as to the verdict, and each re- 
sponded guilty. Exceptions were made to each step taken in 
the action of the court; and, further, that the verdict, though so 
ordered by the court, was a general and not a special verdict. The 
court finds as a fact that the jury were not ordered to find a special 
verdict. While we do not approve of the mode adopted to ascertain 
the individual opinion of each juror before an agreement has been 
reached by the entire body, even to ascertain whether there are in- 
surmountable difficulties in the way of arriving at unanimity, and 
they should be discharged, a discretionary power rested in the judge, 
because of its possible injurious effect upon the minds of the dis- 
senting jurors, there is no error in law committed, and it is appar- 
ent no injury has come tothe defendants by eliminating so much of 
the charge as was abandoned by the solicitor. He had no right to 
enter a nolle prosequi in its strict legal sense, which, like a nonsuit 
in a civil action, would leave the defendants exposed to another 
prosecution for the same offence. The action of the solicitor is mis- 
called, but in legal effect it was a consent to an acquittal of the ac- 
cusations in the specified counts, and such is the result of a failure 
to render a verdict upon some of several counts in an indictment. 
State vs. Taylor, 84 N. C., 773; State vs. McNeill, 93 N. C., 552; 
State vs. Bower, 94 N.C. 910: State vs. Thompson, 95 N. C., 596 
The last case shows also that a general verdict may be construed in 
the light of instructions given by the judge, and, though general in 


terms, will in legal effect be restricted to such alone of the 


85 counts as the jury were directed to pass on—a ruling sane- 

tioned in the case of State vs. Long, 7 Jones, 24, and State vs. 
Leak, 80 N. C., 403. The questioning of the jury revealed the fact 
of an entire unanimity upon the first two charges, the result of their 
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deliberation before coming into court, and a readiness to render a 
verdict accordingly. The abandonment of the others for the pur- 
pose of ending the cause was so far favorable to the defendants as 
to operate as a partial acquittal, and did not, nor could of itself, work 
uny injury to them: State vs. Johu, 7 Iredell, 330. There was no re- 
viewable error in what transpired, but the granting of a new trial 
after setting aside the verdict rested in the sound discretion of the 
presiding judge, which he has seen fit to exercise in refusing the 
application for it. The motions in arrest of judgment for supposed de- 
fects in the form of the indictment were properly overruled, for it sub- 
stantially follows approved and recognized precedent, except so far 
as modified by statute, in reference to theaverment of an intent to 
defraud, which it sanctions without further designation. We have 
thus carefully perused the record and examined the numerous ex- 
ceptions taken during the progress of the trial, pressed with great 
earnestness in the argument on the appeal, in which a very thor- 
ough research among the reports and elementary writers has been 
apparent, and yet our convictions, as given In this opinion, are clear 
and strong that the accused have had an impartial trial, and the 
result must stand. There is no error, and the judgment must be 
and is affirmed. 


A true COPY. 
| Seul of. the Supreme Court of the State of North Carolina } 


THOS. 8. KENAN,S. C. C. 


86 North Carolina Supreme Court. 


[, Thos. S. Kenan, clerk of the supreme court of the State of North 
Carolina, do hereby certify the foregoing to be a full, true, and cor- 
rect transcript of the action entitled “State vs. Charles E. Cross and 
Samuel C. White,” as appears of record in this court. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court, at office, in Raleigh, this the 30th day of January, 
1589. | 

[Seal of the Supreme Court of the State of North Carolina. ] 


THOS. S. KENAN, 8S. C. C. 


Si UNITED STATES OF AMERICA, &8: 


The President of the United States of America to the honorable the 
judges of the supreme court of the State of North Carolina, Greet- 
ing : 

[Seal of the Supreme Court of the United States. ] 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said supreme court, before you 
or some of you, being the highest court of law or equity of the said 
State in which a decision could be had in the said suit between Charles 
KE. Cross and Samuel C. White, appellants, and The State of North 
Carolina, appellee, wherein was drawn in question the validity of a 
treaty or statute of or an authority exercised under the-United States 
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and the decision was against their validity, or wherein was drawn 
in question the validity of a statute of or an authority exercised under 
said State on the ground of their being repugnant to the Constitu- 
tion. treaties, or laws of the United States and the decision was in 
favor of such their validity, or wherein was drawn in question the 

construction of a clause of the Constitution or of a treaty or 
88 statute of or commission held under the United States and 

the decision was against the title, right, privilege, or exelp- 
tion specially set up or claimed under such clause of the said Con- 
stitution, treaty, statute, or commission, a manifest error hath hap- 
pened, to the great damage of the said appellants, as by their com- 
plaint appears, we, being willing that error, if any hath been, should 
be duly corrected and full and speedy justice done to the parties 
aforesaid in this behalf, do command you, if judgment be therein 
given, that then, under your seal, distinctly and openly, you send 
the record and proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together with this 
writ, so that you have the same at Washington on the second Mon- 
day of October next, in the said Supreme Court to be then and 
there held, that, the record and proceedings aforesaid being in- 
spected, the said Supreme Court may cause further to be done therein 
to correct that error what of right and according to the laws and 
customs of the United States should be done. 

Witness the Honorable Melville W. Fuller, Chief Justice of the said 
Supreme Court, the first day of December, in the year of our Lord 
one thousand eight hundred and eighty-eight. 

JAMES H. McK ENNEY, 
Clerk of the Supreme Court of the United States. 
Allowed by— 
JOHN M. HARLAN, 
Justice Supre me Court of U. S. 


[Endorsed :] Writ of error. 


89 The United States of America to the State of North Carolina, 
Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United” States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error 
filed in the clerk’s office of the supreme court of the State of North 
Carolina, wherein Charles k. Cross and Samuel C. White are plain- 
tiffs in error and you are defendant in error, to show cause, if any 
there be, why the judgment rendered against the said plaintiff in 
error, as In the said writ of error mentioned should, not be corrected - 
and why speedy justice should not be done. to the parties in that 
behalf. ’ 

Witness the Honorable John M. Harlan, associate justice of the 
Supreme Court of the United States, this first day of December, in 
the year of our Lord one thousand eight hundred and eighty-eight. 

JOHN M. HARLAN, 
Justice Sup. Court U. 8S. 
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v1) On this fourth day of December, in the year of our Lord 

one thousand eight hundred and eighty-eight, personally ap- 
peared before me, the subscriber, R. H. Bradley, marshal of the 
supreme court of North Carolina, and makes oath that he delivered 
a true COpy of the within citation to Alfred M. Scales, ¢ rovernor, and 
Theodore F. Davidson, attorney general, of the State of North 
Carolina 

R. H. BRADLEY, 


. . . ° , . ‘ . 
Marshal fit supre rie f ourt OT Nort) f OTroinda. 


Sworn to and aiid the fourth day of December, A. D. 1888 


[Seal of the Su pre me Court of the State of North Carolina 


THOS. S. KENAN,S. C. C 
| Endorsed a Citation. 


9] Know all men by these presents that we, Charles E. Cross, 
Sam] U. W hite. and Thomas Ie. (ross, “ure he ld and firmly 
bound unto the State of North Carolina in the full and just sum of 
one thousand dollars, to be paid to the said State of North ¢ ‘arolina, 
certain attorney, executors, adininistrators, or assigns; to which pay- 
ment, weil and truly to be made, we bind ourselves, our heirs, ex- 
ecutors, and administrators, jointly and severally, by these presents. 
Sealed with our seals and dated this 28th da\ of November, In 
the year of our Lord one thousand eight hundred and eighty-eight. 
Whereas lately, at a supreme court of the State of North Caro- 
lina, in a suit depending in said court between Ch: arles E. Cross and 
Samuel C. White, appe llants, and The State of North ¢ arolina, ap- 
pellee, a judgment was rendered against the said appellants, and 
the said appellants having obtained a writ of error and filed a copy 
thereof in the clerk’s office of the said court to reverse the judg- 
ment in the aforesaid suit, and a citation directed to the said State 
of North Carolina, citing and admonishing it to be and appear ata 
Supreme Court of the United States to be holden at Washington on 
the second Monday of October next: 

Now, the condition of the —_— » ob ligation is such that if the said 
Charles E. Cross and Samuel C. White shall prosecute said writ of 
error to effect and answer all damages and costs if they fail to 
make their plea good, then the above obligation to be void ; else to 
remain in full force and virtue. 


CHARLES E. CROSS. [seEat. 
SAM’L C. WHITE. [SEAL, 
THOMAS E. CROSS. — [SEAL. 


Sealed and delivered in presence of— 
JOHN G. CROSS 
W. T. CROSS. 
92 Approved by— 
JOHN M. HARLAN, 


Justice Supreme (ourt [; , 


This Dec. 1, 1888 
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Endorsed thereon is the following 


Norty CARo.iIna, Gates County . 
Thomas Ie Cross make th oath that he is worth One thousand dol- 
lars over and above his liabilitie S and legal exemptions. ’ 
(Signed) THOMAS Ky. CROSS. ; 
j 
' 

Sworn to and subscribed before Ine this 28th day of Nov... LSSS. , 

(= w. .. CRUBSS. 


’ 


(ler|, SUP rior (yurl of (, ales County, N. Zz 
I, N. J. Riddick, clerk of the circuit court of the United States, at 
Raleigh, N. C.,do hereby certify that [ know Thos. I. Cross, the 
| surety whose name is signed to the within bond; that I believe him 
to be a responsible and solvent man, and that in my opinion the ! 
said bond is good and suflicient for the amount of within bond. 
Witness my hand and official seal this the 30th day of November, 
1888. 
[L. s.] N. J. RIDDICK, 
(‘leri: U. S. Circuit Court, b. D. N. U. 
A true copy. ; 
[Seal of the Supreme Court of the State of North Carolina. ] 
° . ! ~ ll 4" 7 7 \’ 7 , } 
rHOS. 8S. KENAN,S. C. C. a. 
i 
Mndorsed on cover: North Carolina supreme court. No. 14953. ' 
Charles E. Cross and Samuel C. White, plaintiffs in error, vs. The 
; 


State of North Carolina. Filed February 1, 1889. 


— 


as 


CHARLES ‘E. CROSS anp SAMUEL C. WHITE, 


PLAINTIFFS IN ERROR, 
Us. 


THE STATE OF NORTH CAROLINA. 


Motion to Strike out Order of Advancement in said Case. 


The plaintiffs above named come into Court now here 
by W. R. Henry, their attorney, and respectfully show to 


this honorable Court— 


I. That heretofore, to wit, on the 5th day of November, 
1888, final judgment was rendered against plaintiffs in 
error by the supreme court of North Carolina in the above- 


entitled case. 


II. That in so rendering final judgment certain Federal 
questions were determined by said court adversely to said 


plaintiffs. 


[1]. That on the — day of November, 1888, Hon. John 
M. Harlan, Associate Justice Supreme Court of the United 


States, upon petition of plaintiffs in error, granted a writ 


of error in said case. 


[V. That the writ of error so allowed was made return- 
able on the second Monday in October, 1889, and a thou- 


sand-dollar bond required and filed for costs, «ce. 


V. That on the Ist day of February, 1889, and before the 
return day of said writ of error, a motion was made by Hon. 
Theo. Davidson, attorney general of North Carolina, to ad- 
vance said case, having had the same docketed, which 
motion was allowed on the 4th of February, 1889, and said 


case set for hearing on the 18th day of March, 1889. 


Vl. That at the time said motion was submitted to this 
honorable Court plaintiffs in error were not present, either 
In person or by attorney, and had no notice whatever that 
such motion would be made. Wherefore the plaintiffs re- 


spectfully insist : 


l. That a motion by defendant to advance a case upon the 


docket presupposes legal notice to the opposite party. 


II. That though it be true that under the practice in this 
Court defendants have been allowed, before the day named 
for the return of the writ of error, to docket the case and 
move to dismiss the same for want of jurisdiction, it has 
never been the practice to advance a case before the return 
day of the writ, and to set a day to hear the case upon its 


merits. 


Ill. That the writ of error having been made returnable 
on the second Monday in October, 1889, the plaintiffs are in 
equity and good conscience entitled to that time to prepare 
for the hearing upon its merits so important to their liberty 
and happiness, and that such seems to be contemplated by 
section 2 of rule 9 of the rules of the Supreme Court of the 
United States, there is provided, that “the plaintiff must file 
a copy of the record and have the case docketed within a 
certain time,” and upon his failure to do so, then that “the 
defendant in error or appellee may do so at any time there- 
after.” Would it not be productive of great harm to set a 
day for the return of a writ of error, and thus cause plain- 
tiff to think himself entitled to that time to make prepara- 
tion, and then allow the Attorney General to have the case 


advanced without any notice of any kind to plaintiffs? 


IV. If plaintiffs had opposed the motion to advance at 
the time it was made I[ take it that said motion would not 
have been granted. Plaintiffs are in no laches. They do 
oppose it at the first opportunity, and hope that they may 
be heard and not prejudiced by any matter which was in no 


way any fault of theirs. 


VI. That there was not a total failure of said bank, as al- 
leged in defendant’s notice for advancement, for said bank 
has already paid over 47 cents on the dollar and has assets 
not yet exhausted ; that there are other indictments, it is 
true, pending against plaintiffs in error, but it is expressly 
provided by the court below that they all abide the decision 
in this case, and that there shall be no cumulative sentence; 


that though when plaintiffs came back from Canada there 


was some excitement, the trial below developed the fact that 


the bank had been insolvent for eight or nine years, during 


the administration of the affairs of said bank by other ofh- 


cers, who have thus far been free from prosecution, and 


consequently there is now but little interest taken in said 


case; that in no way under the law can it be made to ap- 


pear to this Court that this case is one of “ great public inter- 


est,” or that it differs from any one of a hundred cases of 


forgery in North Carolina, so far as great public interest is 


concerned. 


VII. That to hear the case now upon its merits may work ; 
great harm to plaintiffs in error, while to let it go over until 
the second Monday in October, 1889, the return day of the 


writ, cannot hurt the defendant. 


| ~_"- 
| Therefore the plaintiffs pray this honorable Court to strike 
| out the order of advancement of said case. 
They do not ask, however, that the docketing of said case . 
be annulled, but that it may remain docketed to await fur- 
ther action in this behalf, 
Respectfully submitted. | A, 


W. R. Henry, 
Attorney for Plaintiffs. 
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THE STATE OF NORTH CAROLINA. }) sel for Plaintiffs. 


And now come Charles E. Cross and Samuel C. White, 
jointly and severally, by W. R. Henry, their attorney, and 
complain that in the revord and proecedings, and also in the 
rendition of the final judgment in a suit wherein said Cross 
and White were appellants to the Supreme Court of North 
Carolina, being the highest court of said State in which a 
decision could be }ad in said suit, and in which a final judg- 
ment was rendered against them on November 5th, A. -D. 
IX88. In said suit certain Federal questions were presented, 
claimed and determined in said court and cause and the pro- 
ceedings therein, and the decision thereof was adverse to and 
against the right, privilege, immunity and claim of plaintiffs, 
in the determination of which there was manifest error. 

Section 709 of the Revised Statutes of the United States 
(page 135, second edition) provides as follows, to-wit: 

“A final judgment or decree in any suit in the highest 
court of a State in which a decision in the suit could be had, 
where is drawn in question the validity of a treaty or statute 
of or authority exercised under the United States, and the 


decision is against the validity; or where is drawn in question 


ee ee ee eS ee ee ee ee 


the validity of a statute of or authority exercised under any 
State, on the ground of their being repugnant to the Constitu- 
tion, treaties or laws of the United States, and the decision is 
TT favol oft their validity ; or where any title, right, privilege 
or imiunity is claimed under the Constitution or any treaty 
or statute of, or commission it ld or authority exercised under 
the United States, and the decision is against the title, right, 
priy ileges or immunity specially se] lip) OF claimed by either 
party under such Constitution, treaty, statute, commission or 
authority, may be re-examined, and reversed or affirmed in 
the Supreme Court upon writ of error. 

“The writ shall have the same effect as if the judgment or 
decree complained of had been rendered or passed in a court 
of the United States.” 

The transcript of the record in this case shows that, 

[. There was an authority exercised by the Superior Court 
of the county of Wake, in the State of North Carolina, 
under the State, which was claimed by plaintiffs to be repug- 
nant to the Constitution and laws of the United States, and 
that the decision, both of the Superior and Supreme Courts, 
was in favor of the validity of the authority so exercised. | 

11. Said transcript further shows that a right, privilege and 
immunity was claimed under the Constitution of the United 
States and the decision of the State Courts was against the 
claim. 

[11. Said transcript further shows that the State Court 
herein so construed the State law, Section 1029 of The Code 
of North Carolina, on the subject of forgery, as to make its 
operation in the case at bar constitutional, 

[V. Said transcript further shows that the trial judge in 


polling the jury, as will more fully appear later on, violated 
the provisions of the 14th Amendment to the Constitution of 
the United States. 

Section 1029 of The Code of North Carolina, Volume I, is 


a 2 he i Pek “ 


as follows: 


“Tf any person of his own head and imagination or by 
false conspiracy or fraud with others shall wittingly and falsely 
forge and make, or shall Show forth in evidence, knowing the 
same to be forge 4 cary ‘ promissory note ’ 
with-intent in anv of said instances to defraud any person or 


; 


uy convicted, the person “{) offend- 


corporation, and shall De | 
lng shall be punished Dv imprisonment in) the penitentiary, 
ete” 

by Section 5209 of the Revised Statutes of the United 
States it is provided that } 

7 Kvers President, Director and Cashier ’ of any 
(banking) association who makes any false entry in any book, 
report or statement of the association with the intent to injure 
or defraud the association, or any other company, body politic 
or corporate or any individual person, or to deceive any officer 
of the association, or any agent appointed to examine the 
affairs of any such aSSOCHATION, and any person whe, with like 
intent, aids or abets any officer * * * in any violation 
of this.section shall be deemed guilty of a misdemeanor and 
shall be imprisoned not less than five years nor more than ten.” 

The Federal Courts have exclusive jurisdiction of all such 
false entries as are denounced in the above section of the Re- 
vised Statutes of the United States, by virtue of Section 711 
of said Revised Statutes. Set out Section 711—which is in- 
the following language : 

By Sections 5418 and 5479 of the Revised Statutes of the 
United States the forgery of “ bonds, bid<, guarantees, securi- 
ties, or other writings, for the purpose of defrauding the 
United States, is denounced, and sald offences =«) denounced 
are also within the exclusive jurisdiction of the Federal Courts 
by virtue of said Section i] 3 supra. 

Having made the foregoing assignments of error, as appears 
upon the record, and cited the foregoing statutes and provis- 
ions of the Revised Statutes of the United States, the plain- 
tiffs mn error now beg to assign more specifically the errors 


aforesaid and to advance their argument upon the same. 


PLEA DINGS—CASE. 
The transcript of the record herein shows that plaintiffs in 


error were indicted in the Superior Court of Wake County, 


N.C., in the following bill of indictment: 
BILL OF INDICTMENT. 
UNITED STATES OF AMERICA, ) 


STATE OF NorTHU CAROLINA, 
County ot Wake. 


Superior Court, 
' March Term, 1888. 


The jurors for the State, upon their oath, present that 
Charles E. Cross and Samuel C. White, both late of the 
county of Wake and State aforesaid, on the Sth day of March, 
in the year of our Lord one thousand eight hundred and 
eighty-eight, and within the jurisdiction of this Court, at and 
in the county aforesaid, unlawfully and feloniously, of their 
own head and imagination, did wittingly and falsely make, 
forge and counterfeit, and then and there did wittingly assent 
to the falsely making, forging and counterfeiting a certain 
promissory note for the payment of money, which said forged 


promissory note is of the tenor following, that is to say : 


$6 250. Marcu 8th, 1888. 
Four months after date we, D. H. Graves, principal, and 
W. H. Sanders, the other subscribers, sureties, promise to pay 
the State National Bank of Raleigh, North Carolina, or order, 
sixty-two hundred and fifty dollars, negotiable and payable at 
State National Bank of Raleigh, N. C., with interest at the 
rate of eight per cent. per annum after maturity antil paid, 
for value received, being for money borrowed; the said sure- 
ties hereby agreeing to continue and remain bound for pay- 
ment of this note and interest, notwithstanding any extension 
of time granted from time to time to the principal debtor, 
waiving all notice of such extension of time from either payor 


or payee; and [I do hereby appoint Sam. C. White, Cashier, 


my trae and lawful attorney to sell any or all collateral he 
may have in his hands to pay this claim if I should fail to do 
so when said claim falls due, after giving me ten days’ notice 
of his intention to sell the same, and pay any surplus that 
may remain to me, D. H. CFRAVES, 

W. H. SANDERS. 


And upon the back of which false, forged and counterfeit 
promissory note is stamped and written—D. D. 

D. H. GRAVEs, 
$6,250. July 8. 

With intent to defraud, contrary to the form of the statute 
in such case made and provided, and against the peace and 
dignity of the State. 

And the jurors aforesaid, upon their oath aforesaid, do 
further present that the said Charles E. Cross and Samuel C, 
White afterwards, to-wit, on the day and year first aforesaid, 
to-wit, the eighth day of March, in the year of our Lord one 
thousand eight hundred and eighty-eight, at and in the county 
aforesaid, unlawfully, feloniously and wittingly did utter and 
publish as true a certain false, forged and counterfeited 
promissory note for the payment of money, which said false, 
forged and counterfeited promissory note is as follows, that is 
tO say: 

250. Marcu 8th, 1888. 

Four months after date we, D. H. Graves, principal, and 
W. H. Sanders, the other subscribers, sureties, promise to pay 
the State National Bank of Raleigh, North Carolina, or order, 
sixty-two hundred and fifty dollars, negotiable and payable at 
the State National Bank of Raleigh, N. C., with interest at 
the rate of eight per cent. per annum after maturity until 
paid, for value received, being for money borrowed; the said 
sureties hereby agreeing to continue and remain bound for 


payment of this note and interest, notwithstanding any exten- 
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sion of time granted from time to time to the principal debtor, 
waiving all notice of such extension of time from either payor 
or payee; and I do hereby appoint Sam. C. White, Cashier, 
my true and lawful attorney, to sell any or all collateral he 
may have in his hands to pay this claim if I should fail to do 
so when said claim falls due, after giving me ten days’ notice 
of his intention to sell the same, and paying apy surplus that 


may remain to me. 
DD. H. GRaAVEs, 


W. H. SANDERs. 


Upon the back of which said false, forged and counterfeited 

promissory note is stamped and written: 
DD. D.—D. H. Graves. 

250. July 8. 

With intent to defraud, thev, the said Charles E. Cross and 
Samuel C. White, at the time they so uttered and published 
the said false, forged and counterfeited promissory note, then 
and there well knowing the same to be false, forged and coun- 
terfeited, contrary to the form of the statute is such case made 
and provided, and against the peace and dignity of the State. 

And the jurors aforesaid, upon their oath aforesaid, do fur- 
ther present that the said Charles E, Cross and Samuel C. 
White afterwards, to-wit, on the day and year aforesaid, to- 
wit, the eighth day of March, in the vear of our Lord one 
thousand eight hundred and eighty-eight, at and in the county 
aforesaid, of their own head and imagination, falsely, unlaw- 
fully and feloniously did make, forge and counterfeit, and 
cause and procure to be falsely made, forged and counterfeited, 
and did wittingly aid and assist in and assent to the false 
making, forging and counterfeiting a certain other promissory 
note for the payment of money, the tenor of which said last- 
mentioned false, forged and counterfeited note is as followeth, 


that is to sav: 


~~ 


86.250. MARCH &th, 1888. 


Four months after date we, D. H. Graves, principal, and 
W. H. Sanders, the other subscribers, sureties, promise to pay 
the State National Bank of Raleigh, North Carolina, or 
order, sixty-two hundred and fifty dollars, negotiable and pay- 
able at State National Bank of Raleigh, N. C., with interest 
at the rate of eight per cent. per annum after maturity until 
paid, for value received, being for money borrowed; the said 
sureties hereby agreeing to continue and remain bound for 
payment of this note and interest, notwithstanding any ex- 
tension of time granted from time to time to the principal 
debtor, waiving all notice of such extension of time from 
either payor or payee; and I do hereby appoint Sam. C. 
White, Cashier, my true and lawful attorney to sell any or 
all collateral he may have iu his hands to pay this claim if | 
should fail to do so when said claim falls due, after giving 
me ten days’ notice of his intention to sell the same, and pay 
any surplus that may remain to me. 

D. H. GRAVEs, 
W. H. SANDERs. 


With intent to defraud then and there the State National 
Bank, a corporation then and there duly created and existing 
under the laws of the United States, contrary to the form of 
the statute made and provided, and against the peace and dig- 
nity of the State. 

And the jurors aforesaid, upon their oath aforesaid, do fur- 
ther present, that afterwards, to-wit, on the day and year 
afuresaid, at and in the county aforesaid, the said Charles 
Kk. Cross and Samuel C. White, being then and there evil- 
minded persons, and unlawfully devising to defraud the State 
National Bank of Raleigh, North Carolina, a corporation 
duly created and existing then and there under the laws of 
the United States, unlawfully and feloniously did combine 


and couspire together to make, forge and counterfeit and ut- 


ter the promissory note hereinafter set out, and by such false 
conspiracy and fraud feloniously, unlawfully and falsely and 
wittingly did then and there falsely forge and make, and fe- 
loniously and unlawfully did falsely cause and assent to be 
forged and made a certain other promissory note for the pay- 
ment of money, which said false, forged and counterfeit prom- 


issory note is of the tenor following, that Is to Say : 


Ki} 250. Marcu &Sth, T8838, 


our months after date we, D. H. Graves, principal, and 
WwW. H. Sanders. thie other subscribers, sureties, promise to pret 
the State National Bank of Raleigh, North Carolina, or or- 
der, sixty-two hundred and fifty dollars, negotiable and paya- 
ble at State National Bank of Raleigh, N. C., with interest 
at the rate of eight per cenf. per annum after maturity until 
paid, for value received, being for money borrowed; the said 
sureties hereby agreeing to continue and remain bound for 
payment of this note and interest, notwithstanding any exten- 
sion of time granted from time to time to the principal 
debtor, waiving all notice of such extension of time from 
either payor or payee; and I do hereby appoint Sam. C 
White, Cashier, my true and lawful attorney to sell any or 
all collateral he may have in his hands to pay this claim if I 
should fail to do so when said claim falls due, after giving 
me ten days’ notice of his intention to sell the same, and pay 


any surplus that may remain to me, 
D. H. GRAVES, 


» 
W. H. Sanpers. 


Upon the back of which said false, forged and counterfeited 
promissory note is stamped and written—D. D. D. H. 
Graves, $6,250. July 8. _ 

With intent to defraud, contrary to the form of the statute 
in such case made and provided, and against the peace and 
dignity of the State. T. M. ArGo, Solicitor. 


ee 


To which plaintiffs in error filed the following: 


PLEA IN ABATEMENT TO THE JURISDICTION 
OF THE COURT. 


And the said Charles E. Cross and Samuel C. White, in 
their own proper persons, come into court here, and, having 
heard the indictment tn the above entitled Cause read, do say : 

That the said Court here ought not to take cognizance of 
the conspiracy and conspiracies, forgery and forgeries, uttering 
and utt rings in the said indictment specified, because : 

Protesting each’ for himself that he is not guilty of the 
sume, as so averred, nevertheless the said Charles E. Cross 
and Samuel C. White each severally says: 

That at the time of the all ed conspiracy and conspiracies, 


ir 
a) 


forgery and forgeries, uttering and utterings, in said indict- 


_ 


ment specified, there wasa National Banking Association duly 


organized and acting under the laws of the United States, in 
Raleigh, Wake coupty, North Carolina, having its place of 
business and doing its said business in the city of Raleigh, 
county of Wake, and State of North Carolina, and within 
the jurisdiction of the Cireuit Court of the United States for 
the Eastern District of North Carolina. 

That the said Charles E. Cross was then and there an officer 
of said Bank, to-wit, its President: and the said Samuel C. 
White was then and there an officer of said Bank, to-wit, its 
Cashier. 

That said alleged conspiracy and conspiracies, forgery and 
forge ries, uttering and utterings, were made, entered into, comM- 
mitted and done by said Charles E Cross, and afterwards 
assented to by the said Samuel C. White, for the purpose of 


supporting, sustaining and making a certain false entry and 
entries in the books of the said Bank. and that the said false 
entry and entries were by the said Samuel C. White, Cashier, 


as aforesaid, acting as Cashier, actually made in and upon the 


{ t hae said Bank, the sala Charles i. ( ross being then 


) OKs {) 
aiding and abetting, for the purpose of deceiving, and 


[’nited States. 


and there 
with the intent to deceive, the avent of the 

wit, the Bank Kexaminet of the United States, duly ap 
pointed to examine into the affairs of s rid association. to-wit 
The State National Bank of Raleigh, North Carolina. 

That the said note in said indictment specified was neve} 
uttered or published In any way, nor to any other person or 
corporat nbn, nor was there any intent or attemipe so to do, 

That the said note in the said indictment Sper ied was en 
tered upon and in the books of “The State National Bank” 
aforesaid as the property of the said “The State National Bank 
of Raleigh, North Carolina,” and placed among its assets by 
the said Charles E. Cross and Samuel C. White as aforesaid 
for the purpose and with the intent aforesaid. 

The above facts the said Charles E. Cross and Samuel C. 
W hite are ready to verify. 

Wherefore they pray judgment if the said Court now here 
will or ought to take cognizance of this indictment here pre- 
ferred against them, and that by the Court here they may be 


dismissed and discharged, &e.. &e , 
U. K. Cre SS. 


Sam te C. Wate. 
Charles E. Cross and Samuel C. White each several] 
makes oath that the facts set forth in the foregoing “plea” 
are true, Cas. D. Upcuurcnu, C. S.C. 
To which plea in abatement the Solicitor for the State filed 
the following : 


DEMURRER. 


And | af M, Argo, Solicitor, who prosecutes for the State TT 
this behalf, as to the said plea of the said Charles E. Cross 
and Samuel C. White by them first pleaded in the above 


cause, saith that the same is informal, repugnant and vicious 


for duplicity, in that it combines and confounds a plea of 


1] 


ruilty in effect Upon the merits with matter therein stated, 
which Is biter ded aus a plea to the jurisdiction ot this ( ‘ourt ; 
and that the matters therein contained in manner and form as 
the same are above pleaded and set forth are not sufhcient in 
law to preclude ait said State from prosecuting the eaid 1D 
dictments against them, the said Charles E. Cross and Samuel 
U. White, in this Court, and that the said State is not bound 
Dp the law of the Court to answer the same, and this the said 
T. M. Argo, Solicitor, is ready to verify. Wherefore, for 
want of a sutheent plea in this hehalf, and the said T. M. 
Argo, Solicitor for the State of North Carolina, prays judg- 
ment, and that the said Charles E. Cross and Samuel C, 
White hb be convicted of the premises in the said indict- 
| 


ment specified, 
T. M. Arao, Solicitor. 


1. THE QUESTION OF JURISDICTION OF STATE 
COURT OVER THE CASE AT BAR, AND FIRST 
\SSIGNMENT OF ERROR. 


Plaintiffs in error contend that whereas one of them, at the 
time of the fora ry set forth in the indictment, was President, 
and the other Cashier. of the State National Bank of Ral- 
eigh, North Carolina, and the notes alleged to be forged were 
made by the plaintiffs, not for their own benefit, but to sus- 
tain certain false entries made by them in the Bank, the object 
of which was to enable it to stand the test of a then impend- 
ing official examination, and to give it time to collect its assets 


so as to be saved from insolvency, the State Court has no 


jurisdiction, 


SOME GENERAL PRINCIPLES. 


Every citizen of the United States is also a citizen of a 
State or Territory. He may be said to owe allegiance to two 


sovereigns, and may be liable to punishment for an infraction 


of the laws of either. The same act may be an infraction or 
transgression of both. Sut when one of them, having su- 
preme authority and jurisdiction, imposes a penalty on a spe 
cific offence, this excludes the jurisdiction of the other. 

Moore va. I]linois, 14 How. U.S... 13—20. 

1 Wharton’s Cr. L., see. 264, ef se ]. 

| Bishop Cr. L., 988. 

There are jurisdictional powers granted by the Constitution to 
the United States, yet not forbidden to the States. As to these 
the rule of construction ts, that unti/ ¢ ‘ongress acts the States 
may exercise the full governmental authority, if the thing be 
within their territorial limits, but after Congress has acted the 
thing is or may be, by the National Statute, no long a within 
the jurisdiction of the State Courts. 

1 Bishop Cr. L., 172. 

i Wharton Cr. L., 266. 
28 Alabama, 185. 

4 Colorado, 46. 

l'nder the Federal Coustitution erclusive jurisdiction Is 
vested in the kederal Courts of all otfences cognizable under 
the authority of the United States, unless where the laws of 
the United Scates shall otherwise direct. State Courts may 
exercise jurisdiction in cases authorized by the laws Of the 
State and not prohibited by the exclusive jurisdiction of the 
Federal Courts. 

Wharton’s Cr. L., sec. 264. 
Houston ve, Moore, 5 W heaton, 21. 
U.S. va. Ames, 9 Boston L. R., 295. 

In Massachusetts it is said that the enactment of a Federal 
statute directing the punishment of a crime as against the 
United States excludes all State jurisdiction, unless the con- 
current jurisdiction of the State judiciary be saved in the 
statutes, 

‘“ By the terms of the Judiciary Act,” said Ames, J., in the 


Supreme Court of Massachusetts, on this point, “the Courts of 


the United States are vested with the exclusive cognizance of 
all crimes that are made punishable by act of Congress, ex- 
cept where the act of Congress makes other provisions; and 
it would therefore seem that the crime of embezzlement by 
a bank cashier of a National Bank located within our territory 
is taken out of the jurisdiction of the State Courts. 7. 

(fom. vs. Tenney, 97. Mass., 50. 

Com. vs. Felton, 101 Mass., 204. 

Com. vs. Fuller, 8 Met., 313. 

State vs. Fuller, 34 Conn., 280. 

Where the offence falls equally within the inhibitions of 
the State law and a law of (‘ongress if can he punished only 
under the act of Congress. 

2 Bish. Cr. L., see. 383 and cases. 

In Virginia it has been decided that the Courts of that 
State have no jurisdiction of stealing packages from the mail, 
that being an offence created by act of Congress. 

= Com. vs. Feely, 1 Va. Cases, 321. 

And the same view was taken in an action brought to re- 
cover a penalty for a breach of the revenue laws, notwith- 
standing such penalty being expressly made recoverable in 
the State Courts. 

Serg. Cons. Law, 280, 

See also, the case of Haney vs. Sharp, 1 Iowa, 442. 

Says the Supreme Court of Connecticut in the case of Ely 
re, Peck, 7 Conn., 240: 

“Tn this State, as well as in Massachusetts, it is now held 
that criminal offences against the Federal Government are 
exclusively cognizable in Federal Courts, unless by Federal 
statutes it is otherwise provided.” 

State vs. Fuller, 34 Conn., 280. 

It may be contended that the clause or clauses of the Con- 
stitution, and the Special Act of Congress, upon which plain- 
tiffs in error rely for protection from the State Court, are not 


specifically alleged. 
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This is no longer vecessary under the following authorities. 
"a party rely ing on this Court for re-« xamination and re 
versal of the decree on judgment of the highest State Court 
need not set forth specially the clause of thi C‘onstitution of 

the LT nited Stutes on whi hy he re 
if thas iD dings mak il im{ which necessarily (OMIM: 


the ( nstitution, it Is enough Phe 


, . ‘ 1 7 
tri rtiie is that the (‘ourt niust he chia fo see Trom the 


Whol record that a certain }! “) n of the Constitution or 


by th party, 


— 


act of ¢ OnueTress Was relied ‘) 
| Wallace, 116; 8 Wallace, 56 
| Wheat, 311: 11 Wallace, 204. 
06 U.S, 432: 96 U. S.. 442 
From the foregoing principles we feel warranted in drawing 


our 


FIRST PROPOSTTION., 


The Slate € our has no juris hetion over the ease at har. The 
false ( ntrv S O71 th hooks of the tat National Bank of Ral igh, 
N. C.. are so false heeause hased w thre forged notesr. lt the 
notes are ne t forged the entries are not false. lo determine the 
falsity of said entries the heed ral €( nur has th, erelusire juris- 
diction. fi the State Court be conceded ju isdiction to try de- 
ye ndants for said forge ree x. thy, ia deral ¢ ourt cannot atherwards 
try the defe ndants for thie false envi Ng RX. th forgerie X big ing rte ‘yi al 
and essential clements in the false entrier, The Federal Court 
having exclus we jurisdiction to det Pisicite the falsity of th entris “ 
and lo punish thre make i's the it of, if follows that pu ixdliction fo 
iry thy def ndants for saad forge ries cannot hy coneeded th Nh ert 
C'ourt, 

ARGUMENT. 


By Section 5209, ante, of the Revised Statutes of the United 


States, said section not be ing included in title 70 of said Crime 


ee eatin Clg, 


eet li — 
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Act, it is provided that, “ Every President, Director, Cashier, 
Agent, ete., of any [banking] association, 
who makes any false entry in any book, re- 

port or statement of the association, with intent in either case 

to injure or defraud the association or any other company, 
body politic, or corporate, or any individual person, or to de- 

Cele any office of the association, or any age nf appointed to 

é ramine th, affairs of any such association. aod every person 

who with like intent aids or abets any officer, clerk or agent in 

any violation of this section, shall be deemed guilty of a mis- 
demeanor, and shall be imprisoned not less than five years nor 
more than ten,” 

The exclusive jurisdiction of Federal Courts over miscon- 
duct by officers of National Banks, as such, rests on broad 
grounds of policy, which should be considered in construing 
sftuttites determining such offences. The National Bank system 
Js on these grounds put on the same footing as the revenue 
system, and the reasoning which excludes State interference 
with offences against the revenue system applies to offences 
avainst the National Bank system. ‘Thus it has never been 
pretended that such incidents of smuggling, as if they were 
independent offences would be cognizable in the State Courts, 
are so cognizable when they are so incidental to smuggling. 
Thus a State Court cannot take jurisdiction of an assault on a 
revenue officer, which is part of a smuggling adventure, though 
it would be otherwise if the assault was on a private individual 
and not incidental to a smuggling adventure. The reason is 
that if the State Courts had jurisdiction pot only would we 
have as many constructions of our revenue statutes as we have 
States, but revenue prosecutions would be absorbed by State 
prosecutions. If, for instance, a State Court took cognizance 
of the assault on a revenue officer, and if in such case the 
offender should be acquitted, this, if the jurisdiction was con- 
ceded, would bar the Federal prosecution, wherever such as- 


sault was an essential incident tothe offence. It would not be 
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necessary, therefore, in order to nullify an obnoxious Federal 
revenue statute for the State to pass a statute of nullification. 
All that would he needed would be for the Stute to prosecute 
for some integral element of the offence and then to have an 
acquittal. And even if there should be a conviction, serious 
difficulties would he in thi Wil Old kederal prosecution, SO 
would it wilh prosecutions under the National Bank law if inte- 
gral mneiwe nts of such prosecutions could hy hake fi POSSESSION of 
by a State Court and then prosecuted loa conviction or acquittal, 
Lhe jorge ry of the notes here in question was but an incident to 
thee entry of such notes as part of thi assets of the Bank. Lf the 
notes were not forged, then the entries were correct ; it is an es- 
sential element of thee falsity of the entries that the notes should 
have been forged. Hence, if the State Court has jurisdiction, 
an acquittal mn that court of thee forgery bars the hod ral prose - 
cution for false entry And this is in accordance with the 
settled rule that a prosecutor, by selecting a special and es-en- 
tial incident of an offence for prosecution, is barred as to the 
aggregate oflenve, by an acquittal ol such incident, as, for in- 
stance, if he prosecute for assault, instead of an assault with 
intent to kill, the verdict in the former charge, if the Court 
has jurisdiction, will bar a prosecution of the latter charge. 

In State vs. Shepard, 7 Conn., 54, it was decided that a 
conviction of an attempt to commit a rape under an indict- 
ment so charging was proper when the proof showed the rape 
was accomplished, and such conviction was a bar to another 
indictment preferred for the rape; and so it is held in State 
vs. Smith, 43 Ver., 524, and the general principle is laid 
down that where an offence is a necessary element in and con- 
stitutes an essential part of~another offence, and both are in 
fact but one transaction, a conviction or acquittal of one is a 
bar to a prosecution for the other. 

In Drake vs. State, 60 Ala., 43, which was an indictment 
for an assault with intent to murder, and under it a convie- 


tion of an assault and battery without a weapon (a nolle prose- 


li 


qua having Lye "1 entered us to the felony charged ) Is not a har 
to the charge of an assault and battery with a weapon when 
with leave of the Court the defendant withdraws that plea 
and pleads guilty, and he cannot complain thereof. The 
Court sav in general terms that a single criminal act cannot 
be split up into two or more distinct indictable offences and 
prosecuted as such. 

In State ra. ¢ ooper, | Green, N. d.. the prisoner was in- 
dicted as principal with two others as accessories for the wilful 
and malicious burning of a dwelling-house, and at the same 
time charged in another indictment, then found, with arson 
in burning the same dwelling-heuse and by means thereof 
mortally burning and killing one Joseph Hopper, who was in 
said «lwelling. On the trial of the charge of arson the de- 
fendant was found guilty. The indictment for murder was 
then moved, whereupon the prisoner interposed the defence of 
a conviction of the offenee of arson. The Court sustained 


ne that the killing heing unintentional and a 


— 
‘ 


the plea, decla 
simple consequence of the burning, the conviction for the 
burning was a bar to the second indictment charging a homi- 
cide as an accidental but not intended result, and that the 
offences were so essentially one that the prisoner could not be 
punished for the second imputed crime, 

In the case of State rs. Chappe n, 2 Swan., 493, it ts held 
that after a fine imposed for an assault a person could not be 
indicted for an assault and battery, there being but a single 
net, 

In State vs. She lly, 11 Lea, 594, it was held that a person 
swearing falsely in a case pending before a United States Com- 
missioner exercising his functions as such judicially, could not 
be tried for the perjury then committed before the tribunal of 
a State, the jurisdiction vested in the Federal Courts being 
exclusive 

In State vs. Inglis, 2 Haywood, 148, the indictment for a 


riot and for beating and imprisoning one Barry was resisted 


is 

1) ti thy pole ,ofa formes ConvVICTION foot un aussatuil ind bat 
ery @g ounded on the same fact- The (Court say that thre 
State Cahihet divide an otfere consisting of “EVeriti Tres pisses 
ite as beady indictments a= Ti rf if acts cf ft =pots thisat 
\\ tule . prarat i SUp port it} Th | } Th itt rwiaitiis 7 Tit 

i) the offence mpound lat t all, and “a> thn plea Wil 
held good 

In State rs. Lewts (a slave), 2 Hawks, 98, two bills of in 

dictment wer found ay mst the prisoner at the same time , one 
for burglary and larceny. the other for robberv, and both 
ebarge the felonious taking ol the same ow ols (On the first 


lares ny only, li Wis ruled 


the prison r was convicted (91 th 
that he could not be tried on the second indictment, because it 
would be twice putting hima in js opardy for the same crime, 
In State va. Commissioners of Ir ive tteville, 2 Murphy, 345. 
the defendants were tried and convicted for not keeping one 
of the streets in the town of Fayetteville in repair, and there 
were three other streets In the same condition, for the neglect 
, 


to repair which three other separate indictments had been 


found. The conviction was relied on as a bar to the othe 
indictments and the plea was sustained. “Tt would be mon 
strous,”’ saVs the Court, “ to charge them with ~eparate indict 
ments for every street In the town when the whole were out 
of repair at the same time, especially when upon one indict 
ment a fine can be imposed adequate to the veal estimate of 
the offence.” The imputation ts of negligence as a distinctive 
offence, though shown as applic ible to differeut streets. just as 
an overseer is guilty of but one offence in neglecting to keep 
his road in repair as a whole and not of as many offences as 
there are parts of it out of repair and needing amendment 
So if a person bas been tried for an affray he cannot again 
be prosecuted for an assault and battery committed in making 
the affray, State vs. Stanly, 4 Jones, 290, and similar ruling 


was made where the assault was made in a riot and given in 


ue 


i 


le 


Teall 


™ weer oe 


evidence to prove the riot in an indictment for the latter 
offence. 
See also, R. rs. Kivington, 9 C, ¢ 
U.S. vs. Harrison, 5 Sawyer, Dob. 
Stute es. Smith, 44 Vt.. o24. 
v | Whart. Cr. L., 4th Ed., 565. 
Whart. Cr. Ev., 467. 
Sev the elaborate note review Tit all the cases as to the effect 
' ul prosecuting flor some integral element on page 344 of the 


58th volume of the American Deetsions. 


Pre senting the case to the State ¢ ‘court, therefore, W muld, if 
fhe State Court had jurisdiction, oust the lurisdiction of the 
: , ' —" : 
ect rai Court of the cha rve of false entry: Out as the jUrIS- 
a 


dietion of the Feder i) Court of the char ve ol faise entry can- 
not be ousted, it follows that the State Court has no jurtsdie- 
tion of the forgery without which there could have been no 
Bi ‘ oo 
false entry Phe only mode Ol pre-erv lig Federal juUrisdic- 
tion over the false entry is by denviny the State jurisdiction 
— . ‘ * 
over the question of taisityv. if the State Court has conceded 
to it the function of determining whether or no the entry was 
' false or true, the enf. reement of offences against our National 
. 
Banking system would pass from the Federal to the State 
Courts, since the Federal Courts would have to bow to the 
rulings of the State Courts on the question as to whether the 
alleged inculpatory entry was false or not. 
Even as to prosecutions under the Crimes Act, where the 


n State Courts is reserved. this rule is 


jul mal i tion a isting 
applied i all Custs in ' hich ait oth 1’ Is one against exclu- 
sively national policy. 

See State ra. She! ly, 1] Lea. Tenn.. 4, 

State vs. Pike. 15 N. H.. 83 

United States rs. Camerford, 25 Fed. Re p., JO. 


37 Legal Intelligencer, 408. Se j 


pits . 
A Fortiori is this, the cuse where the statute creating the 
offence expre es] xeluds s. as rp othe pre “ent Case, State juris 


diction. 


seitalseneemaininime tp ee 


SENS ARN ARTE OB eR i RR Nm 


Fi) 


[t may be said that when there is a Federal and a State 
aspect of a particular offence, the Federal Court may prose- 
cute for tine me aspect, and the State for the other. This, 
howe yer. only applies fi) (UTROR where (jn ¢ equittal in thie (site 
eoxe does not har p oxecution in the othe 

We therefore conclude that. as it has been shown that th 
defendants made the securities in question, as an official act, 
under the strain of a supposed HeECESSILY of saving the Bank. 
of whieh they were President and Cashier, from a rain which 
il femiporary deposit of these securities, to be taken Out as soon 
as certain ex pected funds came in, would avert, the State 
(Court has neo jurisdiction, the offence beme pra of a false 
entry in the books of the Bank, and exclusively within the 
jurisdiction of the Federal Courts. 

We Come tow to conside: Chie second argument, against the 
jurisdiction of the State Court over the offence with which 


plaintiffs in error stand charged 


SECOND PROPOSTTION. 


ei all off HNCeN of which the l ynited Slates Crorerinment has 
COU NIZANCE, ihre hod ral ( outs herve erelusive jurisdiction, 
The United Statee Government has COGNUZANCE of the making 
of thre forged note set out in thi hill of pndictiment herve mn. 
Therefore the hederal ( ourts hare erclusive jurisdiction ty) try 
and lo punish the off nders for hia thing said false note. The 
frial in the State Court was without warrant of law and illegal, 
and thr fe fe ndants should hy discharged, 

The only provisions in the Revised Statutes of the United 
States relative to the subject of jurisdiction are as follows : 

* The Cirenit Courts shall have— 

a exclusive cognizance of all crimes and offences cogniza 
ble under the authority of the United States, except where it 


Is, Or may be. otherwise provided by law. and concurrent 


21 


jurisdiction with the District Courts of crimes and offences 
coguizable therein.”’—Sec. 629 (subsee. 20), Rev. Stat. U. s. 

Avain: 

“The jurisdiction vested in the Courts of the United States 
in the CASS and proceedings hereinafter mentioned shall he CL - 
clusive of the Courts of the several States: 

“First, of all crimes and offences cognizable under the au- 
thority of the United States.” See. 711 (subsee, 1), Rev. 
Stat. of U.S. 

Then at the beginning of the Crimes Act—Title 70, Ch. I, 
Sec. 5528—we read : 

“ Nothing in this text shall be held to take away or impair 
the jurisdiction of the Courts of the several States under the 
laws thereof.” 

From whence Crit would he “appt to infer that of all oftences 
dlenouneed in the Crimes Act the State Courts have concur- 
rent jurisdiction with the Cireuit and District Courts of the 
Lnited States. 

And if so, it would seem that there is conflict between the 
above provisions, 

We find, however, that in the case, Kax-part Haughton, re- 
ported in Myers’ Federal Decisions, Vol. 12 (Crimes), p. 421, 
the sphere of Federal jurisdiction is carefully marked out, 
and the above Sections 629, 711 and 5328 construed and 
reconciled. In that case, one Haughton, sentenced by the 
State Court of Vermont for passing counterfeit national bank 
bills, applied for his discharge on habeas COrpus, for that, the 
State Court bad no jurisdiction over the offence and because 
his imprisonment was contrary to the Constitution and laws 
of the United States. 

The learned Judge, in delivering the opinion of the Court, 
said: “ The National Bank Acts were’ passed in 1863 and 
1864, and provision was made for the punishment of counter- 
feiting their bills and passing the counterfeits, but there was no 
re servation to the State in making these provisions,” (The provis- 


ions are in the Crimes Act). 


Without such reservation, the States had no power left to 


them ra) suppl nent the acts of ( ongress 5 merimsiatiou VenTr- 
ing the same rround., 
Sturges vs. Crownshild, 1 Wheat., 122: 
Const., Sees. 1937—39 
Privy rs. Penn, 16 BP yet - 
Phe i vised Statutes contain a tithe of “ ¢ rimes,” 1 which 
the provision for punishing counterfeiting national bank bills 
i- placed lt rise ia this ri ral })! LL | ie doped ° 
“Nothing in this title shall be held to take away or impai 
; States nder the laws thereof, 


the jurisdiction of the several 

The provision of the Judiciary Act relating to the riminal 
jurisdiction of the Cireuit Courts is brought into See. 629 
(snbsee, 20) with the qualification of exclusive COMUIZAIIC 
otherwise orovided 


changed to ~ except where It is or may be 


by law.” If these provisions were all, it might be said that: 
Congr ash TE x pressly withdrawn thy Tr imsdiction by fore f ‘ken 
a {Tones = one ntioned in tla tithe es ‘rimes,”’ st) far ius tine 


. . = o asl 
to exereise similar jurisdiction through 


stutes might ah) vst! 


their Courts. Burt chapter 12 of the title on‘ Judiciary,” . 
entitled, * Provisions common to more than one Court) or 
Judye, Wiis placed in thre reVistonl ana enacted as a part ‘ol 
the Revised Statutes. [It commences with See. 711, and is as 
follows: 
“The jurisdicti nm vested in the Courts of the United State- 
Th the cases and proceedings heretotore mv nto dl sh il] be X 
clusive of the Courts of the several States.” 
lirst, =< Mf all crimes and offences counizable under the au- 
thority of the lL nited States,” 
This provision was not in the statutes of the United States 
anywhere before. It was framed ex industria and placed there 
for some purpose. [tis not merely the provision of the Juadi- 5 
ciary Act relating to the jurisdiction of the Cirenit Court 
brought forward and placed here as well as in the chapter re- 
lating to these courts, to express the same thing in apvother 


~~ 


connection, but it is a different thing. That provision made 
the jurisdiction of thy Cirenit (‘ourts exclusive ot al] other 
COUTTS, he le ral is well as otate, ¢ yeep us otherwise provided, 
This applies to all the C‘ourts of the lL nited States and e’y- 
pressly exclude x. and seems to bye made to ¢ xpressly CX lude, 
the jurisdiction of the Courts of the States. 

Both provisions are necessary to place the jurisdiction in 
these cases where it Is reposed, among ait le leral (ourts, and 
exclude that of the State Courts, and the latter (See. 711) 
\\ mid be LD NeCEeSSAPY, if that of the Slate Courts was not to be 
ercluded., 

The language of the section quoted from the title on 
“Crimes” does not save the jurisdiction of the Courts of the 
States over the offences made punishable by that title, as see- 
tion 26 of the Act of 1825 saves it over offences made punish- 
able by that act, It Sys nothing about offences as such. tO 
eX press or spe itv its application, 

There are many offences made punishable by that title 
(Crimes Act), some of them such as never could be offences 
against the laws of any of the States. 

The tithe makes certain offences against the laws of the 
United States punishable. This seetiow (5328) seems to mean 
that making them so punishable shall not prevent the States 
from taking hold of any offences which may be involved that 
are contrary to the State laws, AND NOT COGNIZABLE UNDER 
rae UNITED STATES LAWS, and punishing them. And taken 
in connection with the section making the jurisdiction of the 
lL nited States Courts over offences cognizable under authority 
of the United States wholly, exclusive of State Courts, it must 
mean this. Such construction leaves all the sections standing 
operative, while the other (that is, that Sec. 711 does not apply 
to anv offence in Crimes Act, because of See. 5328) would 
leave the one (Sec. 711) declaring the jurisdiction exclusive 


inoperatiy e, 


Th Section j|j528 (4 rimes Act) is late than tii othe rin thie 


order of the statutes, and might be said to be contr Hing ton 
‘ 4 ‘ ;% “4 : ° ’ :' ss " rs < ’ ’ ‘) ‘ ] 
[ il reasOTl) > nit T hal yr tite PIrereince is ¢ pore =i\ Tf rit} ‘i 
’ i } . , 
by the statutes themselv: , which pi vide that no roference « 
’ 
, — ' 
prestiinption Ta legisiative matraction is to be drawn by 
. ; ' . . , ‘ ... e . 
reise) : | i tigit (*] ‘\ i} 17) \ tre ‘tl iti sé’ tT toot) be }) ecitt,. 
~ hi} |? ‘shot | ~ 
LELGAS. >. i} 
|] ; i 4 te j ’ '»? ? 1?) =“ fay t| i 
I CAarned (yi yp) yy pried] it} 
fuectis in Haugh PS CHSC, SUN 
| ia the United S Was. and is, that thy f l 


; a : ; ‘| : i : ’ ! ’ 
Haught 1 should pe tried ty he Court of the [ nited: Stutes 


: ' = . = . 
phot withstanding his offence talls within the Crimes Act), and 
os , 
not by thos of the State, and uJ wuiityv, that he shonld be 
* : } ’ — ; 
punished according to the laws t the United State = and not 
under [HOR OF fhe States node why c*ty hye . itl custody. 
\ouln: od mley the provis nin the Constitution Convress 
7 . | —_— ‘a , baie * . \ 1 if ( . 
eannot}l make Liye sib tiit tiie set : “Pirie rwic rif ij iit} 
° : } . ' } 
Press cnaonotl do this direct ti' r anit do i] riirect YY. oYV cr 


4 


ating an offence, and leave the States to punish it onee, and 
provide Dy its own laws ac. punish ii avaln, 

“This offence is one over which the State Court had no ju- 
risdiction, and the relator Haughton is. restrained of: his lib- 
erty without warrant of law 

Applying these principles to eur case it follows that if the 
making of the false note set out in the forevolng bill of in- 
dictment, by Cross and White, constituted an offence cogniza 
ble under the Federal laws and punishable by them, then by 
virtue of sec, él] the lederal ( ‘ourts have evclusive jurisdic 
tion of said offence. 

By Sec, 5418 it is provided that— 

“Every person who falsely makes, alters, forges or coun- 
terfeits any bill, guarantee, official bond, public record, affida- 
dit, or othe writing, for thre peer pose of defrauding the l nited 
States, or utters or publishes as true any such false, forged pa- 


per, eic.,. OF oth r such thing, for such purpose, knowing thy 


oe 


same to be false. ete.. or transmits o1 presents al the 
abby officer of the United States Any such taise, forged paper, 
ete., for such purpose, shall be imprisoned at hard labor for a 
period of not more than ten years, or be fined not more than 
one thousand dollars, be punished by both such fine and 


Hprisonmer a 
t . ; 7 ’ . ’ 

In th Cise at Doar it Is aie red by the pies lh advatement and 

) tt | I easonnnare i a. al aces : 

meitnitted tov tin demurrer tiied by the nicitor (every ademur- 

*) 


1 ll facts well pleaded Goul’s Pl., ch. I], -ec. 43; 
lh. | & “it ae, hl Ope. A. i. lo that the defendant 
President of the State National Bank 
of Raleigh, N. C., and that Samuel C. White was Cashier of 
nd Baul that as such President and Cashier respectively 


the said Cross for cred sand note, and that the said W hite ius- 
te tl same: that said note was su forged by said Cross 


atid \\ t yi “ir j ET fre of hea IwiNG tha, lnited Slates Bank 


’ , y* , 9 * 7 . 
Ie fnmiiner, aT Peia 7 lehrauding ai (sore niment of thie / hide 


These facts being established. it is too plain for further ar- 


vwument that the case of Cross and \\ hite fuils \ ithin the pur- 
view of Sec. 5418, supra, and if so it is equally clear that the 
Federal (Court would have luken COUNIZANCE of sald borgery 
(even in the absence of anys entry on the books of the Bank), 


(‘ourt could have taken cognizance of said 


‘ry ito settled bevond all possibility of doubt by the 
foregoing authorities that by virtue of Section 711 of the Re- 
vised Statutes of the United States the jurisdiction of the 


Federal Court over said forgery is absolutely exclusive of that 


of the State Court. The language used by the Court in 


Haughton’s case, cited above, applies with equal force to the 


CUS of ( ross and \\ bite (‘an it be doubted that by force of 
Section 8 11s, SUPT, thie ede if Courts can cven now tuke 
cognizance of the forgery of said uote (were it not for the 
agreement made with the defendants while in Canada)? But 
ttence? 


raed 


shall a man be twice punished for the same « 


Lh 
It will be contended. no dowuot. that Section 5418 of thi 
, feat ' t} § ~ | ' Rea re reostoutt , OF 
f¢ vy. Stats. of the : tras as its Cpipypere thie }) Orectton OF Line 
nited States Groverament maitst forgeries, whereby It Is 
) } ’ ; : 
lefrauded of monev or something of value, and non other. 
\\V oi ri 7 : . ; ‘ ‘ | tas _— i ; ' ‘ . 
C TDK Saldd SeCTION Goes De COMLCTU DAL clin is Poot lait 
" " ‘ ‘ } ’ 
lended to « Cr tihose Cis VoICcCn a person has defrauded 
the tl nited States by obtaiping tL stim Of money thereupon, 
and if =i. Of certainly IS Tol . bat elas oF cases, 


sf 


In other words the fraud conte inplated by See, 9418 


, Sup 
is not such fraud as results ne SSarily ima money bern hit, o1 
any other kind of by nefit to the person committing the 

That class of cases is expressly provided tars I>) Seethon 
9421 of the Rev. Stats. of the U.S. 

if Section y418 meld ~ th it cl iss if Cuses W it re the fraud 
perpetrated must needs be riliist the United States for thr 
PUPpPos of obtaining aA SHIM of Money, then Section o42) 
would have been HNNECESSAPS 

The trauds that the Aet of March the al, LS2:5 (Myers’ 
Federal Decisions, }?. ry U. S. ea. W ileox, t Blateh., 385 ; 
embraces are all false claims, whether for dand or money. 

Wh if. then. was the ne CSsit\ for Section 5418” I x if not 
clear that Section 5418 had as its object the punishment of 
these frauds committed other than for the Purpose of obtain 
ing money > 

We are justified Tr inferring that the words ‘fo th pur- 
pose of defrauding thr United ate “gg in Section D418, include, 
and are used expressly 0 Throne , all af those offences cern 
mitted against the laws of the United States by all acts, omis- 
S1ODS, conceal nits, di Vices, artifices and conspirach =. which 
involve a breach of legal duty. ~~ Subject, I nud — A |b- 
bott’s Law Dictionary, pp. 520, 521, 522 

We have constructive frauds and actual frauds—frauds 
against which courts of law will relieve and those against 


which we have to tnvoke the aid of a court of equity, 


The criminal law finding that in order to constitute an of- 
fence, fraud is necessary, pauses not to consider whether it be 
actual or constructive or fraud of which a court of law or 
equity will take notice: if it is fraud, it matters not of what 
kind, it is sufficient. 

“Whatever is dove in fraud of a law is done in violation 
7) — 

The case of The William King, 2 Wheaton, p. 159. 
see alse, Lee vs, Lee, ‘ Peters, t4. 

The forgery and entries in the case at bar were done in 
fraud of Section 5211 of the Rev. Stats. of the United States, 
which provides that certain reports shall be made to the ¢ ‘omp- 
troller of the Currency, aud especially in fraud of Section 
9240, which provides for the appointment of Bank Examiners 
and preseribes their duties. lhe forgeries ann false entries 
here done were in fraud of Section 5211 and 5240 above, 
ana di nounced TT sectiol H41S, ana in fraud of Section 418. 

The statute of North Carolina provides that the punish- 
ment 1 such Casts shal] be “by iMprisonment in thi county 
jail or penitentiary for not less than four months nor more 
than fer years, and by fine. in the diseretion of the ¢ ‘ourt.””’ 

The punishment demanded by the Federal statute (See. 
5418) is “hard labor for a period not more than ten years, or 
a fine of not more than one thousand dollars, or by both such 
fine and imprisonment.” 

Suppose the State Court be conceded jurisdiction, it might 
render almost ugar the Federal statute, made for the pro- 
tection of its creature, the State National Bank, by imposing 
an imprisonment of only four months on all such offenders, 
The State Court micht panish by Imprisonment of four or 


’ 


hive months. when the United States Gove ronment mioht desire 
cf punish the offences by ren years TT the p miter tiary and by 
a fine of one thousand dollars. 

(Or the Federal Crovernment might decide to Impose a fine 


of S20 and one month s imprisonment, while the State Court 


Wi ule fina 


the defend int SO) MW and purl himoin State s prison 


, 
eT such (~i=t'™ vould i 


’ + , 
Wie ite if tt sicily parinmciie i, 4 


Kren = twin 7 ithe (general Govern 


} 
ty poe i \ Zi ti) Thisit ‘ 


pri re i unable Tey Foren t tis i place it completely 
’ 


within the control and subject Courts of the several 


, 


herein does no 


t ine by said that the poi im aloate ment 


that the notes were form d for the purpose of defraud 


allege 
The ples does alleyve that the notes 


ing the United States. 
and entries were made for the purpose of deceiring the duly 


appointed agent of the United States, to-wit: The Bank Ex 


above in) revard | , thy kind oft 


aminmer, If the arvumetft 
fraud required by Section 9418 Is correct, it sip ly enbbeot by 


doubted that to forge a note for the Purpose of deceiving t 
duly appointed agent of the United States is an act in fraud 


tr section 


of the (sovernment, and within the provision i) 


D418. 


i) 
THE QUESTION OF JURISDICTION ASIDE FROM 
THE PLEA IN ABATEMENT 


Aside from the ples mn alyate ment ana the demurrer thy ret 
if appears on the 25th page of the Record herem that the 


learned Solicitor introduced the Bank journal in evidence aad 


proved that the notes set out in the bill of idictment herein 

were entered upon the said journal of said Bank by Samuel ¢ 

W hite. et | 

On prigre 20 of said Record, pure 1D of the brief filed here- 
27, the defendants asked the Court to « hare 


In, exception No. 27, 
because admit 


the jury to “disregard all the evidence, ete., 
ting said evidence, it did not prove a case of which the Court 
hiaacl jurisdiction, 

The defendant White leaving the plea in abatement out of 


the question, was entitled to this instruction: and as the So- 


29 
Heitor prurt the plea in abatement in evidence, the defendant 
Cross was also entitled to said instruction, since the question 
of jurisdiction can be raised at any stage of the trial. 
We will now briefly review some of the cases touching the 
subject of State and Federal jurisdiction in support of both 


of the foregoing propositions, 
HK. 
LNALOGOUS ADJUDGED CASES. 


In the case of Delafield vs. The State of Illinois, 2 Hill’s 
Reports, 169, the Supreme Court of New York say: 

‘(C'rimes are only punished by the (Crlovernment against 
which they ave committed, and the State Courts will not enforce 
the penal laws of the United States, or of any other State. 
This rests on a general principle, wholly independent of the 
Keds ral (‘onstitution.”’ he lL nited States rs. Lathrop, 17 
Johns’ R., 4; Story on the Conflict of Laws, 516, 2d Ed.,, 
and cases cited), 

“There are some cases where Congress has declared the ju- 


risxcliction of the Federal Courts exrc/usire. But they are cases 


Siidlianatnceaatneatinaninetoned 


, ye , all : : 
which are precunadr AL and Spring out of the very eriatence oT 


the Federal Government.” (as in our case there could have 
been no notes made for the purpose of deceiving the Bank 
Examiner and thereby defrauding the Government, unless the 
National Banking system had been created by act of Con- 
yress), “ana not cases of which the State Courts had e rni- 
Zance prior to the adoption of the Constitution. A distine 
tion of this kind was taken by Mr. Hamilton in the 82d 
number of the Federalist, and has been recognized since that 
time (Martin vs. Hunter’s Lessee, 1 Wheat., 334—7; 1 Kent, 
395. 4th Ed.). and see Cohen rs. Virginia (6 Wheat, 418), 
where Chief Justice Marshall tells us that the ederalist is a 
work of yreat ‘authority and cites a part of the number to 


which I have referred.” 


a the case of Peopl , Lyvoch. i] Jobns, y4Y. the le 


| | —- a et anet 
fendants. who were roucot uy in hhaohed corpus, were bndicted 


at the (reneral Sessions of thi 1’, ce. Tr the ¢ its of Ni ‘\ 
York, ror treason avainst thy state the Crime of treason ts 
meluded Wn the ¢ rines (et), the Court sid : 
OW thin! the risa) I f the State Courts does Theol 
xtend to the offence of treason against the United States. 
The judicial power of the United States EXTENDS TO ALI 


» « i ; , j P a . . ry . j 
‘ ,S ics (Trini Mode) fii f (INT IT sop) eeitai ‘lit’ ‘ii Phi piles 


“The act establishing the judicial courts of the United 
States gives to the Cireuit Courts cogbizance, exclusive, of the 
eourts of the several States, of all crimes and offences eogui- 
cable under the authority of the United States, except where 
the laws of the L nited States shall otherwise direct, he 
present indietment cannot b supported, The prisoners must, 
accordingly, be discharged 

[In the case of Martin rs. Hunter's Lessee, opinion by Story, 
Judge, 1 Wheaton, 346, we read the following: 

* The Constitution has presumed (whether rightly or wrongs 
we do het inquire) that State attachm« His, State preyucdices, 
State jealousies and State interests might sometimes obstruct 
or control the regular administration of justice “ 

In re spect to the other enumerated cases—cases arising 
under the (Constitution, laws and tr ati . ot the L nited Stat s, 
rensopns of il higher ana more eX DSIVE nature, touching the 
safetv, peace and sovereignty of the nation, might well jus- 
tify a grant of exclusive jurisdiction. (Examine carefully 
the great case of United States rs. Lathrop, 17 Jolns, p. 4, 
especially star puigre 1S), 

“Tt is said to be a fundamental maxim that the courts of 
one sovereign will not take coenizance of. or enforce the ye nal 
laws of another sovereign; but [ think it more correct to say 
that, "one sorers Wn OUGHT NOT fo ENTRUST THE EXECUTION 


OF ITS PENAL LAWS TOTHECOU RTS OF ANOTHERSOVEREIGN °: 


. 


ancl us applicable fo sovere Tul of distinet and separate cerri- 


torial jurisdictions there is obvious reason and wisdom in the 


}) micV Of such lisave., 
+e) 


United States vs. Lathrop, 17 Johns, star page 22. 


ii the cCuse of the State rs, Pike. ld N H.. S25. t he de- 


fendant Wiis indicted for forgery alleged to have been Colle 
mitted before a commissioner in- bankruptey duly appointed 


by the District Court of the LCuited States for the District of 


‘ 
New Hampshire. Th: defendant filed a general demurrer. 
C’, Fland rs, lor dete ndant, said : 


Phere is an st hi 


the State Phe 4th section of the Bankrupt Act provides ror 


I jurisdiction here paramount to that of 


an examination of the bankrupt, and that if he swear falsely, 
f shall be cle ‘ med oullty ot forgery. (( rimes Act, Section 
5502 Phe District Court has exclusive jurisdiction. No 


State Courts by this act by the 


jurisdiction is given to the 
revised statutes of this State the punishment for forgery is 
different from that prescribed by the laws of the United 
States, (Our statute appli s fo our own local jurisprudence,” 

Parker, C. J.. in delivering the opinion of the Court, said: 


‘It is clear that we have vo jurisdiction of an indictment 


for perjury under the statutes of the United States. Re- 
garded mx «an offence against the lnited States, thi COUTTS of 
the General Government have exclusive pu ischictio) 

The matters from which the charge now before us arises 
care alleged le hare occurred under. and iT thie COs tli ae 0} the 


erection oO] the (iirr oOo; th l nited Slates. hes Mites re- 


, ; ; } 
f Onde al fj vl ait right lo 


irORCI phy how they should hy done. to revuiate Line duti “ ol all 


. . ; . , 
quired eertain fhinas in hy done. 


i 


i 
pers 11S who acted nner thr law. and lo preseribe penalties for 
: a 


the violation of such duties. In such ease if acts are done 


which. if transacted under thie laws of this State, would be 

construed offences within the provision of our ¢ 'riminal Code, 
. ° ! 

vet, by ing done In pursiiance (In \ jolation) of the laws of an- 


' 


othe rvovernmenut, the acts cannot be regarded as having heen 


es eo — 
Seechateiiieediee es si 


done under the sanction (in violation) of the laws of this 


State, so as to subject the parties to punishment under these 
laws, 

I the Cust of Stats re. mit it I Dé« y+). whieh Wits all 
mdictment to the State Court for perjury, miitted before a 
lL nited States Commissioner, the Court said : 

- Th wi 1] understood bite Of iv lit ima lat cole The part 
orevery vgoverhment, nD relerence to the quest! 1 here pre- 
sented surisdiction), is, t host every vroverpment claims and 
erxcCTcis purisd i tion Te control ana protect Pro intrusion fai 


(up ij thy public puslice (im d¢tat pnastered sii its (iif ai Courts, and 


th puriy i] aadimi vatration (il its Own laure. 


THIS IS ESSEN 
TIAL TO THE INDEPENDENCI \ND EFFICIENCY of any and 
every sovereignty—a right that could not be surrendered. 
The principl We lave announced Is distinetly recognized by 
the Supre me Court of the United States in the case of the 
United States against Bailev, 9 Peters’ R.. 341 (Cush. ed.): 
Brown vs. UL S., 14 Am. Law Reg., cited in State vs. Shelly, 
1] Lad., 594; Ross rs. State, 55 Ga., 192, 2 Bish. Cr. Law, 
sec, LOB3 

“The jurisdiction of a Federal Court depends upon three 
things : lirst, the nature of th offence: second, the sfaufus or 
nationality of the party committing it; and third, the place 
where it was committed. This is so because the criminal! 
jurisdiction of the Courts of the United States is limited.” 
Eev-part Reynolds, ) Dill... 3%). 

“Section 711 of the Revised Statutes of the United States 
enacts that the jurisdiction vested in the Courts of the United 
States over erimes and offe HCN Ct gnizabl under the laws of the 
United States shall be exclusive of that of the State Courts, 
Theretore, where a State Court arrested one on the charge of 
murder, and the killing Wis done mn it navy yard in which 
criminal jurisdiction had been ceded by the State, the Distric 
Court released the prisoner ona writ of habeas corpus,” | De 


part Tatem. | Hughes, jUS, 


is cde nied the State 
’ ; 


Court because of the p/ace in which the offenee was committed. 


, , : ; :, : — 
In ur case we claim that the State Court bas no jurisdiction 


- 


hecause of the nature of the torgerv, and provided for as it is 

by Section 5418 of the Revised Statutes of the United states, 
*" ‘ } j P : 

(On a petition fora writ ot Aabeas COrpPUs | appeared Liat 

the je titioner had been tried in the State Court of Georgia, 

ana Convicts (>| committing yy ryuiry before il nited states 

(Commissioner, and confined in the penitentiary. Held, that 


| 


the State Court had he iurisdiction oft the ofl 


nee of perjury 
committed in the Federal tribunals.” 
Kv- parte Bridges, 2 Curt., L. J., 327 
Cited in Myers’ Fed. Doec., Vol. 12, 8. 1705, 
Phe perjury above named, and of which it was held that 


the State Court of Georgia had no jarisdiction, is denouneed 
Th the * Crimes ¥ hg sot, per : the ad iking the forged note 
in our case is denounced also in Crimes Act, See. 5418; why 
should bent tte Sutbe principle , as to jurisdiction, apply tO Sec. 
tion O418 that capopodie <= to Section 53927) 


As tothe construction of the words “other writing.” con- 


taincd in Section 5418 of the Revised Statutes of the United 
States, see the case of the United States rs. Lawrence, 13 
Blatchford, 211, cited in Myers’ Fed. Doe., Vol. 12, See. 321 ; 
also U.S. es. Bickford. 4 Blateh.. 337. cited in Myers’ Fed. 
L dev - Vol 12, 8. 3 1Y, where it is said that the words “other 
writing és in said Section o418 include an oath required to be 
taken betore the entry of vroods at a custom-house; also on 
importers’ entry and an importers bond. 

(The words “ other writing ” will then certainly include a 


— 


promissory nore made ral the purpose of defrauding the (,0OV- 


ernment). 

The United States and the several States are distinct sov- 
( reignty “. each hav ng ws own suastein of eriminal haw, which if 
administers in its Own fribunals: and the criminal laws ofa 


state can in no way affect those of the | nited states ( harve 


to the Grand Jury. 2 Curt., 657. 


PN A AS IEE fo 


Section 5418 of the Revised Statutes of the United States 
requires that the note set out in the bill of indictment noniost 
Cross and White should have been forged “for the purpose 
of defrauding the [ nited Stat i” Aside from the fet that 
the Solicitor’s demurrer admits that such was the tntent of 
the defendants, as thi V Th ire Pan thye Th plea, if rhitist be retmem- 
bered that enc pote Was enter dl on the be KS of said bank ior 
th PUP pose of deceiving tiv | nited Stutes- Bank Kexaminer, 
as is also alleged and admitted. Sach being the facts, we find 
that “an infent to defraud a bank and deceive its officers will 
he inferred from embezzlement of its funds and foals entries 
in its books,” 

ln i Copp . 2 ben... 1%, 
Myers’ Fed. Doc., Vol. 12, See. 1421. 

(On a prosecution by the United States Goveraument under 
Section 5415, for making said forged note, the fact of entry 
of said note on the books. of said Bank might be put in evi- 
dence as showing the intent with which said note was made). 
Section 5418 of the Rev. Stat. of the United States, under 
the case of the United States rs. Lawrence, 13 Blatch., 211, 
supra, includes under the words “other w riting”’ the offence 
of making a false entry, committed by detendants, in enter- 
Ing the forged note mn this case On the books of said Bank, 

To coneede the State jurisdiction to try the said forgery 
would, under the reasoning and authorities contained in my 
first proposition, nullify two distinct Federal statutes; not 
only Section 209, but also Section JAILS. 

In 1830 the State of South Carolina reso/ved that “All laws 
of the United States laying duties are absolutely null and 
void,” and threatened to gesist any further payment of such 
duties. This threat to attempt to nullify the laws of the 
Federal Government in regard to the tariff brought about a 
yreat debate between Mr. Hayne and Mr. Webster. While 
the present case may, perhaps, sink into insignificance com- 


pared with the conseg Fences then involved, Vel the principle 


here is « xactly the same, If the State Court takes jurisdic- 
tion al the case at bar it will nullify two distinet lederal 
Statutes, 

If thie State may nullity two lederal stututes she may 
nullify all, and render inoperative within her borders every 
provisi m in the Revised Statutes of the United States, if 
she may likewise do so by legislative enactment. And what 
is that? 

The remarks of \Ir. Webste on the subject ot Nullifiea- 
tion in 18350, and alterwards in 1833, when the South Caro- 
lina Ordinance had Deen passed ; and also tiv principles 
enunciated by President Jackson in his Proclamation of 1832 
and in his Nullifieation Message of 1833. will throw much 
liorhit on the proper le if rmination if thr ease if considered mn 
fhe trae scope, pntent and meaning§. 

“The people then, sir, erected this Government, They gave 
ita Constitution, and in that Constitution they have enumer- 
ated the prerwwe rs while I they bestow (i) it, Lh y have made it 
a limited government hey have defined its authority. They 
have restrained it to the exercise of such powers as are 
granted : ania eal | others, they declare , are reserved to the States 
or the people. But sir, they have not stopped here. lf they 
had, they would have accomplished but half their work. No 
definition can be so clear as to avoid possibility of doubt: no 
limitation so precise as to exclude all uncertainty. Who, 


Hi 


then. shall construe this grant of the people? Who shall in- 
terpret their will, where it may be supposed they have left it 
doubtful? With whom do they repose this ultimate right of 
deciding on the powers of the government? Sir, they have 
settled all this in the fullest manner. They have left it with 
the government itself, in its appropriate branches. Sir, the 
very chief end, the main design, or w hii ly the whole ( ‘onsti- 
tution was framed and adopted, was to establish a government 
that should not be Hliged to act through Sate age ney, or de- 


ie nd (ot) Slate {i ynion and \/ rhe diseretion. The yd) le had 
/ / peuj 


SS — ee lh A ie “ara me aca 


*? , 
» >t) 


had quite enough of that kind of government under the Con- 
federation [onder that system the leval action, the applica- 
tion of law to individuals, belonged exclusively to the States. 
Congress could only recommend: their acts were not of bind- 
Me foree till the States had idopted ania sanctioned them. 


i}. 


Lr Vi TT heat cone Tyrael) STH Lre Wi vet afl the mereyu ot 


Niate diserction and Stat matruction’ Siro if we are. then 
vain will be our attempt to maintain the © stitution under 
which we sit. 

”" But. sit’. the people hy ivi wisely Pron ded, in the C‘onsti- 
tution itself, a proper, suit ible mode and tribunal for settling 
questions of constitutional law. There are in the Constitu- 
tion grants of powers to Congress and restrictions on these 
powers, There are, also, prohibit ms on the States. Some 
authority itist, therefore, necessarily exist. having the ulti- 
mate jurisdiction to fix and ascertain the interpretation ot 
these grants, restrictions and prohibitions. The Constitution 
has itself )) inted out, ordamed and established that authority. 
Llow las it accomplished this vreat ann essential end ? By 
declaring, sir, that ‘the ( onstitution, and thie lairs of thre { ‘ni- 
led States made in pursuain th, recor, shall he the Suprene law 
of the land. anything in the Constitution or lairs of any Start 
fo thie contrary notirithstandi wy. 

“This, sir, was the first great step. By this the supremacy 
of the Constitution and laws of the United States is declared. 
The people st) will if. No Slate law ix fa h, valid which COMES 
ai conflict with the (onatitution. or any lau of the United States 
passed iD, pursuance of wt. But whoshall decide this question 
of interference”? To whom lies the last appeal? This, sir, 
the Constitution itself de Th alse by declaring that ‘the ju- 
dicial power shall ertend ly all CCIROR arising nine g thr (onati- 
tution and laws of thr nit df Siates.’ These ‘wo provisions 
cover the whole vround, Thes are, Th truth, the key-stone of 


the are lh! \\ ith these if sa vovernment: without them if is 


a confederation. 


& gage: 


d now, Mr. President, let me run the honorable gen- 


‘Al 


tleman's doctrine a little into its practical application. Let 


lls look at his probable 3 ioduUs operandi, 

‘T wish to be informed Aow this State interference ts to be 
pret in practice without violence, bloodshed and rein lhion. 
Wew ll take the ex isting ease of the tariff. 

‘South Carolina is said to have made up her opinion about 
it. If we do not rep il it (as we probably shall not), she 
will then apply to the case the remedy of her doctrine. She 
VW ill, we must su prpase, pas 5 ai law of her | wy islat ure declar- 


_ 


a bad ; 47 
by the several acts of ¢ gress, usually called the tarifi laws, 


null and Vie id. =) fur as they respect South Carolina, or the 
citizens thereof. But the collector at (‘harleston is collecting 
the duties imposed by the tariff laws. He, therefore, must 
be stopped, The collector will SCIZeC the woods if the tariff 
duties are not paid. The State authorities will undertake 
their rescue, the marshal, with his posse, will come to the col- 
lector's aid, and here the CONES! ly ris, The militia of the 
State will be called out to sustain the nullifying act.’ 

(It is not dificult to apply this reasoning to the case In 
hand 

* The people have por served this. their own chosen Con- 
stitution, for forty years, and have seen their happiness, pros- 


perity ind renown orow with its a wth. and streny then with 
. *y* 1} 

its strength. hey are now, weveraliyv, strougty attached to 
: } 

it. Overthrown by direct assauit, if cannot lye - evaded, ull- 
dermined, NULLIFIED, it will not be, if we, and those who 
succeed us here, as avelts and re pre sentatives of the people, 
hall . . om -- dd }. oe. ; oe hi _ 
shail conscientiousiv and vigiiantiv discharge the two great 
} . } ; . is . ‘ 7 it} ; ii.. : ‘ | : ’ 
ranches of out prurtoite trust, Taitnruiiy (tO preserve , ADaG Wisetry 


to administs r it. 


— 


lt SIrikes 4 cle adiv blow “al the vital prin ipie ol the 
whole Lounion. To allow State resistance to the laws of Con- 
gress to be rightful and proper, to admit nullification in son 
ty to be rightful and proper, t lmit nullification in some 


States, and vet not expect to see a dismemberment of the entire 


government, appears to me the wildest illusion, and the most 
extravagant folly. The gentleman seems not conscious of the 
direction or the rapidity of his own course. The current of 
his opinions sweeps him along, he knows not whither. To 
bevin with nullification, with the avowed intent, nevertheless, 
not to proceed fo SeCOSSION, dismemberme nt and veneral revo- 
lution, is as if one were to take the plunge of Niavara, and 
ery out that he would stop half way down. In the one case, 
iis TT the other, the rash ct lye nturer must go to the bottom ot 
the dark abyss below, were it not that that abvss has no dis- 
covered bottom, 

“ Nullification, if successful, arrests the power of the law, 
absolves citizens from their duty, subverts the foundation 
both of protection and obedience, dispenses with oaths 
of alleviance, and el rates another authority lo SU pre Wie COIL 
mand. Is wot this revolution? And it raises ‘to supreme 
command four-and-twenty distinct powers, each professing to 
be under a general government, and vet each setting its laws 
at defiance at pleasure. Is not this anarchy, as well as revo- 
lution? Sir, the Constitution of the United States was re- 
ceived as a whole, and for the whole country. If it cannot 
stand altogether, it cannot stand in parts; and if the laws 
cannot be executed every \ here. thev cannot long be executed 
anywhere. 

“ T consider, then, the power to annul a law of the United 
States, assumed by one State, incompatible with thee eristence 
of the Union, contradicted expressly by the letter of the Con- 
afitution, nnauthorized by its spirit, ineonsistent with every prin- 
ei pl On hich if is founded, and destructive of the great object 
for which if Wein formed.” 


“>< 
Ss, 


CONCLUSION OF THE ARGUMENT ON THE 
QUESTION OF JURISDICTION, 


It appears from the foregoing arguments, principles and 
authorities that the State Court has no jurisdiction over the 
ease of Cross and White. That their offence culminated with 
the making the false entries of the notes on the books of the 
Bank. That of all fulse entries On said hooks the Federal 
Court has exclusive jurisdiction. That to concede the State 
jurisdiction ot the forgery would be to bar the lederal Court 
of the fulse entry. That us that cannot be done, it follows 
that the State Court has no jurisdiction of the forgery. 

lt appears further, that ot all offences cognizable by the 
kederal Courts the Federal Courts have exclusive jurisdiction, 

It appears that the offence of making said notes was, and is, 
cognizable by the kederal Courts. Therefore the State Court 
has no jurisdiction, 

It appears that to concede the State Court jurisdiction over 
the offence at bar would be, in the teeth of all the analogous 
adjudged cases, contrary to the spirit and intent of the Federal 
Constitution, and productive of clash and conflict between the 
State and General Government. 

| conclude respectfully that the argument against the State’s 
jurisdiction over the case at bar is absolutely irresi tible, and 


cannot be answered in the light of the Constitution. 


Il. JURY—VERDICT—HOW OBTAINED. 
SECOND ASSIGNMENT OF ERROR. 


Through the officer appointed a communication was sent to 
the Court, the same being as follows: 
- To His Hono. ' Judge Avery: 


“Tt is impossible for us, the Jury, to agree upon a verdict, 


and I respectfully ask your Honor to relieve us. I have 


for if day Or her with Sich headache, caused 


by indigesti i, and do nat fee] aly ro oeontinie lonyver 
‘Respectfully, &e., W. TI. HOpge. 
July 21, 1888.’ 


t ; ’ 
Phe Court ordered that the jarv be brought nto open Court, 


P ' a f . 
When the jurv was bronght into court the Judge, in the ex- 


; :, 

ercise Oo} his disere hhon, in POs rit (>I thi defi minnts, p fled 
: 

: _ : , TT eo 

the jury Phe defendants objected to the polling of the jury 

anc CXC pted to the rivtit 4 laimed by the Court to pall the 


jury. 

In polling the yur the Court first asked the jury, as i 
bouly, whether they could agree. and the foreman re plied that 
they could not, 

‘The Judge then ask teach juror, iis the ¢ lerk called his 
name: “* What sav you, are the defendants or either of them 
guilty, in manner and form as charged in the bill of todiet 
ment, or not runiity bhe manner of polling the jury i» 
also excepted to by the defendants. When the jury) was 
polled Mi the presence of thy prisoners it appeared that all the 
jurors had agreed that both of the defendants were grujity as 
to the first two counts in the bill (one for forgery, the other 
for uttering ‘ but two of the 


ee 


with allegation of VE neral intent) 
jurors said that they were “bot guilty” as to the third and 
fourth counts of the bill of indictme nt (one tor lorgery with 
intent to defraud the State National! Bank, the other for con- 
spiracy with allegation of general intent). 

Thereupon the Solicitor proposed in the presence of the 
jury to enter a “nolle prosequi” as to the third and fourth 
counts in the bill of indictment. (‘ounsel for defendants ob- 
jected, The jury were sent out. Defendants’ counsel ad- 
dressed the Court for some time. 

Tne jury are thereupon brought into court and informed 


bys the Court that the Solicitor had entered . nolle prosequi’ 


as to the third and fourth counts in the bill of indictment. 


1] 


and they have only to pass upon the guilt or innocence of 
each of the defendants as to the first and second counts of the 
bill of indictment. The detendants excepted, and thereupon 
the Solicitor. in Oper eourt, in the presence of cli fendants, 
savs he will not further prosecute in the third and fourth 
counts of the bill of indictment. The defendants excepted 
again, 

The jury retired in charge of the sworn ofheer, and there- 
upon the said jury come into court and for thei? verdict say 
that the defendants are guilty in manner and form as charged 
in the bill of indictment. 

And thereupon zs Fuller, Ksq., of counsel for defend- 
ants, moved the Court that the jury be polled, and the said 
jury, being called each by name and asked by the Court, 
*W hat say you, are the defendants or either of them guilty, 
in manner and form as charged in the bill of indictment, or 


** 
; 


‘not guilty ’* And the said jury, each for himself, say 
“onilty.” 

And thereupon the defendants otter an exception in form 
as follows: 

“bor that, under the circumstances in the record herein 
stated, the verdict ought not to be accepted by the Court and 
recorded as the verdict of the jury.” 

The jury were then discharged after entering their verdict 
in the presence of the prisoners, 

The exceptions of the defendants are entered as explained 


by the foregoing statement. 
ARGUMENT. 


The defendants, it will be seen, excepted first, to the right 
of the Court to poll the jury. 

[ have looked in vain for authority sustaining the learned 
Judge in thus polling the jury. It seems that not only has 
such a method of procedure never obtained, but that no ‘one 


ever contem plated its existence. 


2 


The defendants say that for His Honor to poll the jury as 
he did was without warrant of law, that they were greatly 
hurt thereby, and that to concede to our Judges such a right 
would be to destroy forever the value of trial by jury, and 
that the grandeur and glory of the system would soon pass 
into history. The old common law rule of letting the jury 
have nothing but bread and water, and of carrving them from 
COUNTS to COUNTY in Carts util they avreed por their verdict. 
lias long since been re pudiated by the proyre SS. the wisdom 
and justice of the age in which we live. But we have. ad 
vanced lyuat little. if at all, if we are to have a new sVsten 


inaugurated which is to make the individuals composing a 


jury make known, before they have agreed upon thei: verdict, 


their individual status, so that the Krupp gun of public opin- 
ion, and all other influences that may be felt necessary, may 
strike the bull’s-eye in the jury box, that is to say, the juror 
or jurors hanging the jury. 

Such a principle and our jury system cannot live together. 

lt may be contended that in the ease at bar the defendants 
were not hurt by the action of the Judye in polling the jury, 
because it was found that the jury had agreed upon the first 
two counts, and the Solicitor entered noll prosequi as to the 
other counts, We were hurt. 

The jury having been impaneled, defendants were in 
jeopardy. We were entitled toa verdict of not guilty, ora 
mistrial, if we could get it. The law of North Carolina is 
that a noll prose qui shall not bar second prosecution, either 
that principle does not apply to cases like this, or, if it does, 
is not good law, or the noll prose qui entered by the Solicitor 
here was illegal, for they both have to bow to the Constitu- 
tion, and under its provision they cannot stand - together. 
There were four counts in the bill of indictment. Upon the 
third and fourth counts the jury was undecided in favor of 


the defendants; after this fact had been discovered by PoLL- 


ING them, had the Solicitor any right to enter a noll prosequi 


as to said counts and thus force a verdict? I conclade that 
he had no such right from a review of the following authori- 
ties: 

“When a criminal case is put to a jury it cannot be with- 
drawn except by consent of the accused. ol hecause of some 
unavoidable accident.” 

State vs, MekKee, 21 Am. Dec : pO, 

State vs. Thornton, 13 lred., 256. 

State vs. Taylor, 84 N. C., 775. 

State vs Hornsby, {1 Am. Dec., 320, 

Wharton on Cr. L. Principles, Pl. & Ev., See. 513 

The Supreme Court of North Carolina, in its opinion de- 
livered in this Case, say: 

“ The Solicitor had no right to enter a noll prosequi in its 
strict legal sense, which, like a nonsuit in a civil action, would 
leave the defendants ex posed to another prosecution fio the 
same offence. The action of the Solicitor Is misealled, but 
in legal effect it was a consent to an acquittal of the accusa- 
tions in the specified counts, and such is the result of a fail- 
ure to render P| verdict upon Some of =f veral counts 1) an in- 
dictment.”’ 

ate re, lavlor, 84 N. Fee > 2 
State vs. McNeill, 93 N. C., 552. 
State vs. Bower, 94 N. C.. 910. 
State vs. Thompson, 95 N.C.. 596. 
The Court sav “the Solicitor had no right to enter a nolle 


prosequi in its strict legal sense.” Then if the Supreme Court 
ot the United states should find that the action of the So- 
licitor was not “ misealled.” but was a nol/ prosequi 1D every 
sense, then it will also find that such was not “dune process of 
law under the 14th Amendment to the Constitution of the 
United States and according to the very language of the Su- 
preme Court of North Carolina.” But it is said by the learned 
Court, after declaring that “the Solicitor could not legally 


enter a noll prose qui under the circumstances, that the action 


if 


of the Solicitor was ‘miscalled,” it was merely a consent to 


an acquittal On the other two counts,” Now, the trial Judge 
the Solicitor termed it and meant it 


, ; . 
called ita nolle j?! Pi meLle, 
| 


. . | . 
as a nolle prosequi, the jury was instructed by the trial Judge 


that it was a nolle prosequi, the jury acted upon the instruction 
that 1t was a no// pproe qui, thi plaintitls acted Upon the judi- 
cial al d solieitorial declat ition that if Was 4 nolle prose qui, if 
was entered upon the record and stands there now as a nolle 
prosequa, that reco Cnhnotl now De amended, and plaintiffs in 
error only have thes revhts which they would have under it 
nolls prosequi, 

If this did not constitute a noll prose qua, what can? 

“The words ‘due process of law’ were undoubtedly in- 
tended,” said the Supreme Court of the United States in Mur- 
ray 's Lessees vs. Hoboken, 18 How., 272, ete., “to convey the 
Site meaning as thy words Lys ‘the law of the land’ in 
Magna Charta.” That the one is the equivalent of the other 
was recognized in Davidson vs. New Orleans, 96 U. S., 97. 
Whether the phrase in our American Constitutions, National 
or State, be “law of the land,” or “due process of law,” if 
means ip every Case the same thing. 

Cook \ ’s Const. Lim., 352. | 

To what principles must we look to ascertain whether acer- 
tain method of procedure Is “due process of law” TT the 
meaning of the Constitution ? 

ee: We must look to those Ne ttled Use x and mode s of proceed- 
Ing ‘ risting in the common and statute law of England hefore 
the emigration of Our ancestors, and which (lie shown not lo 
have hee it unsuited lo their evil and political condition hy hav- 
ing heen acted on by dhem after the settlement of this country.” 

Murray's lessees rs, Hoboken, egte.. 18 How.. 2( 2. 276-7. 

Magna Charta—upon which rested the rights, liberties and 

immunities of our masters, was called, said Coke, “the ¢ ‘harter 


of the Liberties of the Kingdom, lipon great reason, because 


liberos focit, it makes the people free.” Hallam characterizes 
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the signing of it as the most important event in English 
historv, and declares that the instrument is the key-stone of 
English Liberty. “To have produced it,” said Mackintosh, 
“ty have preserved it, to have matured if, constitute the im- 
mortal claim of Kngland Upon the esteem of mankind, : By 
that instrument it was declared “no freeman shall be taken 
or imprisoned, or be disseized of his freehold or liberties, ete., 
nor will we pass upon him, nor condemn him but by lawful 
judgment of his peers or by the law of the land.” 

We can find at common law, indeed, nowhere in the civil- 
ized world, where the institution of trial by jury is known, 
ny such “settled lisages and mode of proceeding ”’ in jury 
trials as was adopted by the learned Judge below and sustained 
by the State Supreme Court. 

After Magna Charta—which became part of the common 
law in America—if a man had committed murder in the face 
of every court in England he could not have been tried but 
by a jury. The 14th Amendment was intended to guarantee 
to ¢ very citizen of the States a continuance of this immunity 
and protection, and when tried by a jury it must be accord- 
ing to “settled usage and mode of proceeding.” When in 
the history of North Carolina or the Union did it become the 
‘settled usage and mode of proceeding” in jury trials to poll 
the jury before they announce that they are agreed, and in 
the teeth of the declaration by their foreman that they have 
not and cannot agree? 

Says Justice Harlan, in the case of Hurtado v. California, 
110 U. 5.. 0403: * It is difhieult in my opininion to overesti- 
mate the value of the petit jury system in this country.” 
avs it lees A sayacious statesman and jurist has well] said that 
it was the best guard of both public and private liberty which 
has hitherto been devised by the ingenuity of man, and that 
“liberty can never be insecure in that country in which the 
trial of all erimes is by jury.” “ When our more immediate 


ancestors,” savs Story, “removed to America they brought 
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this privilege with them as their birthright and inheritance, 
asa part of that admirable common Jaw which had fenced 
around and interposed barriers on every side against the 
approaches of arbitrary power,” 
Storv’s Const., 1779. 

The Thi thod ) procedure adopted in the case at boat to ob- 
tain a verdict from the petit jury, if it ts to be sustained, will 
ere long wreck the jury system. 


without citing further authorities. 


The plaintiffs in’ error, 
beg to say that they rely on this point principally upon the 
powerful opinion of Justice Harlan in the case of Hurtado 
v. The State of California, 110 U.S., 538. They mvoke its 


genius, spirit and letter in this behalf. 
CONCLUSION, 


Plaintiffs in error respectfully claim that the courts of the 
State of North Carolina, both Superior and Supreme ; 

[. In assuming jurisdiction of the offence with which they 
stand charged herein, deprived them of their rights, privi- 
leges and immunities under the Constitution of the United 
States. and of North Carolina, and the laws made in pursu- 
ance thereof, and especially Sections 5209 and 5418 of the 
Rev. Stats. of the United States. | 

Il. In polling the jury as stated above, denied and de- 
prived them of their rights, privileges and immunities under 
Art. 14, Clause 1, Amendment to the Constitution of the 
United States, and of Constitution of North Carolina: 

That they were deprived of their liberty without * due 
process of law,” and that they were denied the privileges and 
immunities of trial ky an impartial jury in the meaning of 
the Constitution. 

Wherefore in as much as it manifestly appears from the 
record in said cause and the foregoing assignment of error 


therein, that in the proceedings in said cause had in said 


Supreme Court of North Carolina the decision of said 


47 


Supreme Court of North Carolina was adverse to and in 
denial of the several claims made and interposed by plaintiffs 
in error respectively, and the final order and judgment of 
said Court in terms deprives plaintiffs in error of their liberty 
respectively, in disregard of the rights, privileges and im- 
munities ad vaneed, set up and claimed by plaintiffs Tr error 
respectively, under the Constitution of the United States, the 
amendments thereto and the laws made in pursuance thereof, 
and denies to plaintiffs in error rights, privileges and immuni- 
ties guaranteed and secured to them respectively under said 
Federal Constitution and amendments and laws: 

W hereby great wrong, injury and damage have come to 
plaintiffs in error, Charles E. Cross and Samuel C. White, 
resp ctively, @e. : 

Therefore they pray for the reversal of the judgment of 
said Supreme Court of the State of North Carolina. 

W. R. HENRY, 


- ° y ; ® . . 
(ji f Ounszet To} Plaintiffs in ky ror. 
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SUPREME GOURT OF THE UNITED STATES, 


A, BE alle 2 


F CHARLES E. CROSS anp SAMUEL C. WHITE, Praty- 


mers iN Brror. 


THE STATE OF NORTH CAROLINA, 


Motion tor Certioreri. 


The plaintiffs come into Court now here, by W. R. Henry. 
theirrattorney, and allege that the transcript of record sent 
up from the supreme court of North Carolina is materially 
defective, in that— 


lt nowhere appears upon said transcript that the grand 
Lia brought the bill of indictment in said case into open 
can 


It nowhere ppearsapon said¢rynscript upon) what day 
the judgiyent of fhe lower/court, as affirmed by the s¥- 
preme cgdurt df North Carolina, is'to begin, which js neve 
sary nuder the law of Notth Caroling as well \us in otier 
States of the Upion. 4 | 


Ne 
¥ 


ioe i I Na acca ap 


The certificate annexed to the judgment of the supreme 
court of North Carolina (‘Transeript, 27 ). the certificate to 
the opinion of the Stipreme court ot North Carolina (‘Tran- 
script, 29), thecertificate to the bond required by thiscourt 
(Transeript.42). and thecertificates to the various exhibits 
in this case (Transcript, 25-26) areas your affiant beheves, 


msulficient. rial iV) HecCoOradance with law. ane do hat it} 


pear. as they ought to appear, upon the record below. 
\. 


The Plea to the jurisdiction of the state court (which is 
the principal point in the case) is defeetively and improp- 
erly set out in the Transcript im that it fails to allege as 
the record below does allewe, that the foweryv here charged 
Was committed for the purpose of making and sustaining 
i false entry in the Books of said National Bank—which 
OMISSION is material to the case of the plaintiffs. 

Wherefore plaintifis in error respectfully pray this hon- 
orableCourt that its writ of certiorari may issue to the su- 
preme court of North Carolina, requiring the clerk thereof 
to send upa perfect transcript of the record herein, and to 
do all other things herein that may be necessary, Ke. 

Respectfully submitted, 


W. R. HENRY, 


Attorney for Plantifis in’ Error. 


SUPREME COURT OF THE U. S. 


SPRING TERM, 1889. 
No. 1493. 


CHARLES E. Cross, AND ) 


SAMUEL C. Wuite, | Brief and Argument against 
Us : advancement of said case. 


Tue STATS OF | 
Nortn CaRoLina. 


Plaintiffs in Error, respectfully show this Hlonorabe Court, 
in reply to the motion made by the Attorney General to 


advance the above-named case: 


I. That said motion is insufficient and illegal in form, 
in that, the statement of facts contained therein is entirely 
too meayre, and does not comply with the rule of law 
enunciated in the case of Call v. Palmer—106, U. 8., 39, 
where it is sald, motions to advance should be accom pained 
by an agreed statement of the case, or by such extracts from 
the record as will show that the case is one to which the rule 
is applicable; nothing of the kind appears in the Attorney 
General’s Motion; see also the case of United States v. Nor- 
ton, 91 U. S. 558. In that case, the Court after declaring 
that the facts must be stated in the motion so that the Court 
may be able to grasp the case, say further, * In the present 
crowded state ot the docket, it 1s our duty to see that cases 
are not wnnecessarily brought forward to the prejudice of 


others.”’ 


[I. That granting the motion to be in due form, yet it 
does not present a case, which is entitled to advancement. 
For that said case is not a case of “ great public interest,” 
or any public interest beyond that of many cases on the 


: 


eriminal dockets in the Courts of North Carolina. 


That through there are other indictments, against plaintiffs 
thev do not affect the case here, nor does this affect them. 
It is sufficient answer to the motion to advance, that this is 
not a case of public interest as will appear from an inspection 
of the transcript, and would appear from the motion to ad- 
vance, were it in legal form. 

The court in passing upon the motion of the Attorney 
General to advance this case, will remember that Chiet 
Justice Waite in the case of Carter V. Greenhow, 109. U. 8. 
64, said: 


“A case will not be taken up out of its order simply because 
it is of great public importance.” (Here, we say it is not 
of great public importence.) Proceeding, the court say in 


that case: 


‘The questions involved may be of public importance, but 
that does not neccessarily entitle the parties to.a hearing in 
pretrence to others. Practially, every case advanced post- 
pones another, that has been on the docket three years await- 
ing its turn in the regular call. Under these circumstances 
we deem it our duty not to take up a case out of its order 
except for imperative reasons.” 


We respectfully submit that there are no imperatative 
reasons Why this case should be advanced. The Court will 
also see, from the case of Louisiana vr. New Orleans, 103, U. 


S. 521, that it is there declared: ‘* That a case not entitled to 
precedence will not be advanced over the objection of the 
opposite party.” 


Whereupon Plaintifls in Error, pray that this case be not 
advanced, but take its regular place on the docket. 


Respectfully, 
W. R. HENRY, 


A tlorney for Plaintif/s. 


me 


he 
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No. 14958. 


in the Supreme Court of United States, 


SPRING TERM, 1889. 


(CHartes E. Cross anp SaMven 
(| Wire. 

Plaintifts in Error, >} Assignment of Errors, 

VS. 


Tue Strate or Norvru Carona. 


And now come Charles E. Cross and Samuel C. White, 
jointly and severally, by W. R. Henry, their attorney, and 
complain that in the record and proceedings, and also in 
the rendition of the final judgment in a suit wherein said 
Cross and White were appellants to the Supreme Court of 
North Carolina, being the highest court of said State in 
which a decision could be had in said suit, and in which a 
final judgment was rendered against them on November 
oth, A. D. 1888, certain Federal questions were presented, 
Claimed and determined in said court and cause and the 
proceedings therein and the decision thereof was adverse 
to and against the right, privilege, immunity and claim of 
plaintiffs, in the determination of which there was mani- 
lest error. 

Section 709 of the Revised Statutes of the United States 
(page 133, second edition) provides as follows, to-wit: 

*A final judgment or decree in any suit in the highest 
court of a State in which a decision in the suit could be 
had, where is drawnin question the validity of a treaty or 


statute of or authority exercised under the United States, 


and the decision is against the validity: or where is drawn 
in question the validity of a statute of an authority ex- 
ercised under ett State. on the eround of their bemg — 
pugnant tothe Constitution, treaties orlaws of the United 
States, and the decision is in favor of their validity: or 
where any title, right, privilege or immunity ts claimed 
under the Constitution Orany treaty or statute of, or 
commission held or authority exercised under the United 
States, and the decision is against the title, right, priv:- 
leves or Immunity specially set up or claimed by either 
party under such Constitution, treaty, statute, comimis- 
sion or authority, may be re-examined, and reversed or 
affirmed in the Supreme Court upon writ of error. 

“The writ shall have the same effect as if the judgment 
or decree complained of had been rendered or passed ina 
court of the United States.” 

The transcript of the record in this case shows that, 

l. There was an authority exercised by the Superior 
Court of the county of Wake, in the State of North Caro- 
lina, under the State, waich was claimed ly plaintiffs to 
be repugnant to the Constitution and laws of the United 
States, and that the decision, both of the Superier pid 
Supreme Courts, Wasin favor of the validity of the author 
ity so exercised, (Record 1-9), 

Hl. Said transcript further shows that a right, privilege 
and immunity was claimed under the Constitution of the 
United States and the decision of the State Courts was 
against the claim. (Record 1-9). 

LIT. Said transcript further shows that the State Court 
herein so construed the State law, Section 1029 of The 
Code of North Carolina, on the subject of forgery, as to 
make its operation in the case at bar unconstitutional. 
(Record 1-9). 

IV. Said transeript turther shows that the trial judge 


in polling the jury, as will more fully appear later on, vio- 
lated the provisions of the 14th Amendment to the Con- 
stitution of the United States. (Reeord 1-9), 

Section 1029 of The Code of North Carolina. Volume I. 
is as follows: 

*Ifany person of his own head and imagination or by 
false Conspiracy or fraud with others shall wittingly and 
falsely forge and make, or shall show forth in evidence, 


knowing the same tobe forged,anv * * * 


: promise ry 
note * * * with intent in any of said instances to de- 
lraud any person or corporation, and shall be duly con- 
vieted, the person so offending shall be punished by im- 
prisonment in the penitentiary, ete.” 

By Section 5209 of the Revised Statutes of the United 
States it 1s provided that 

re livery President, “‘Direetor and Cashier * any 
(banking) association who makes any false entry in any 
book, report or statement of the association with the 
intent to injure or defraud the association or any other 
COMMPMINY, body politic cr corporate or any individual 
person, or to deceive any officer of the association, or any 
agent appointed to examine the affairs of any such asso- 
ciation, and any person who, with like intent, aids or 
tbets any officer * * * in any violation of this section 
shall be deemed guilty of a misdemeanor and shall be im- 
prisoned not less than five vears nor more than ten.” 

The Federal Courts haveexclusive jurisdiction of all such 
fnlse ontries as are denounced in the above section of the 
Revised Statutes of the United States, by virtue of See- 
tion 711 of said Revised Statutes, 

by Section 54) Sand 5479 of the Revised Statutes of the 
[nited States the forgery of “bonds, bids, rnuarantees, 
securities or other writings, for the purpose of defrauding 


the United States. is denounced, and said offences so de- 
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nounced are also within the exclusive jurisdiction of the 
Federal Courts by virtue of said Section 711, supra. 

Plaintiffs in error respectfully claim that the courts of 
the State of North Carolina, both Superior and Supreme: 

J In assuming jurisdiction of the offence with which they 
stand charged herein, deprived them of their rights, privi- 
leves and immunities under the Constitution of the United 
States and of North Carolina, and the laws made in pur- 
suance thereof and especially Sections 5209 and 5418 of 
the Revised Statutes of the Uuited States, for that: one 
of them, at the time of the forgery set forth in the indict- 
ment, was President, and the other Cashier, of | the 
State National Bank at Raleigh, North Carolina, and the 
notes alleged to be forged were made by the plaintiffs, not 
for their own benefit, but to sustain certain false entries 
made by them in the Bank, the object of which was to 
enable it to stand the test of a then impending official ex- 
amination, and to give it time to collect its assets so as 
to be saved from insolvency, the forgery being an integ- 
ral and essential element in the false entry of which the 
Federal Court has exclusive jurisdiction. 

If. In polling the jury as stated in the denied and de- 
prived them of their rights, privileges and immunities 
under Art. 14, Clause 1, Amendment to the Constitution 
of the United States, and of the Constitution of North 
Carolina; (Record 7-9). 

That they were deprived of their liberty without ‘due 
process of law,” and that they were denied the privileges 
and immunities of trial by an impartial jury in the mean- 
ing of the Constitution. 

Wherefore in as much as it manifestly appears from the 
record in said cause and the foregoing argument of error 
therein, that im the proceedings in said cause had in sadd 
Supreme Court of North Carolina the decision of said 


Supreme Court of North Carolina was adverse to and in 
denial of the several claims made and interposed by plain- 
tiffs in error respectively, and the final order and judg- 
ment of said Court in terms deprives plaintiffs in error of 
their liberty respectively, in disregard of the rights, privi- 
leges and immunities advanced, set up and claimed by 
plaintiffs in error respectively, under the Constitution of 
the United States, the amendments thereto and the laws 
made in pursuance thereof, and denies to plaintiffs in er- 
ror rights, privileges and immunities guaranteed and se- 
cured to them respectively under said Federal Constitu- 
tion and amendments and laws; 

Whereby great wrong, injury and damage have come to 
plaintiffs in error, Charles [E. Cross and Samuel C. White, 
respectively, &c.; 

Therefore they pray for a reversal of the judgment of 
said Superior and Supreme Courts of the State of North 
Carolina. 

W. R. HENRY, 


Of Counsel for Plaintifis in Error. 


a 


Supreme Court of the Anited States. 


CHARLES E. CROSS ann SAMUEL C. WHITE. Prary- 


TIFFS IN ERROR. 
vs. 


THE STATE OF NORTH CAROLINA. 
MOTION FOR CONTINUANCE 


The plaintiffs above named come into Court now here, by 
W. R. Henry, their attorney, and respectfully pray this 
honorable Court that the above-named case be continued 
until the second Monday in October, 1889, the day named 
in the writ of error for the return thereof: 

For that said plaintiffs cannot sooner safely come to a 
hearing in said case upon the merits thereof. The plain- 
tiffs are not ready because the plaintiff Cross has had to 
make all arrangements, employ all counsel, and pay all ex- 
penses incident and necessary to the proper presentation of 
plaintiffs’ case to the Supreme Court of the United States, 


and has been unable to perfect his preparations for said 


AY 


— 


hearing because of the protracted and critical illness of his 
aged father, who is his only stay and support in this his 
extremity. 

Not to continue the case as prayed may do plaintiffs great 
hurt, while to continue the case cannot possibly injure de- 
fendant. 

Wherefore plaintiffs in error humbly pray the continuance 
of said case. 


Respectfully submitted, 


ee ae 


W. H. Henry, 
Attorney for Plaintiffs. 


Supreme Court of the United States. 


/\ ‘0. 145 id 5. 
: CHARLES E. CROSS ann SAMUEL C. WHITE, Prary- 
| TIFFS IN ERROR, 


THE STATE OF NORTH CAROLINA. 


| jo 


Adoption of Case Docketed by Defendant so far as Same is 


Correct, and Motion jor Certiorart. 


The plaintiffs come into Court now here, by W. R. Henry, 
their attorney, and adopt as their own so much of the case 
docketed by defendant as is correct; but they allege that 


the transcript of record sent up from the supreme court of 


North Carolina is materially defective, for that— 


3 


It nowhere appears upon said transcript that the grand 
jury brought the bill of indictment in said case into open 
court. 


~ 


IL. 


[It nowhere appears upon said transcript upon what day 
the judgment of the lower court, as affirmed by the supreme 
court of North Carolina, is to begin, which is necessary 
under the law. of North Carolina as well as in other States 


of the Union. 
LIT. 


The certificate annexed to the judgment of the supreme 
court of North Carolina (Transcript, 27), the certificate to 
the opinion of the supreme court of North Carolina (Tran- 
script, 39), the certificate to the bond required by this Court 
(Transcript, 42), and the certificates to the various exhibits 
in this case (Transcript, 25-26) are insufficient, not in ac- 
cordance with law, and do not appear as thev ought to appear 
upon the record below 

Wherefore plaintiffs in error respectfully pray this hon- 
orable Court that its writ of certiorari may issue to the su- 
preme court of North Carolina, requiring the clerk thereof 
to send up a perfect transcript of the record herein, and to 
do all other things herein that may be necessary, «ce. 

Respectfully submitted, 
W. R. Henry, 
Attorney for Plaintiffs. 
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Supreme Court of the Enited States. 


No. 1084. 


CHARLES E. CROSS anp SAMUEL C. WHITE, PULatntirrs 


IN ERROR, 
THE STATE OF NORTH CAROLINA. 


Affidavit Supporting Motion for Certiorari. 


W. R. Henry, attorney for the Plaintiffs in Error in the above- 
named case, being duly sworn, says that the facts stated in the 
motion for a certiorari, filed in said case, are true. 

W. R. HENRY, 
Attorney for Plaintiffs in Error. 


Sworn and subscribed before me this, the twenty-first day of 


October, 1889. 


Supreme Court of the Cited States. 


OCTOBER TERM, 1888. 


f CHARLES E. CROSS anp SAMUEL C. WHITE, 


PLAINTIFFS IN ERROR, 
v8. 


THE STATE OF NORTH CAROLINA, DEFENDANT IN 
ERROR. 


4 — 
i? 
Error to the Supreme Court of North Carolina. 
j| And now comes the defendant in error, by Theo. F. David- 


son, Attorney General of North Carolina, and moves the 
Court to advance this writ upon the calendar of this Court 
in order that the argument thereon may be submitted and 
the questions presented may be determined at the earliest 
day consistent with the convenience of the Court. 


The following reasons are respectfully submitted in sup- 
port of the motion : 


1. The plaintiffs in error were convicted in the superior 
court of North Carolina for forgery after a long trial. They 
7. were, respectively, the president and cashier of the State 
National Bank of Raleigh, North Carolina, a banking asso- 
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ciation of long standing and high repute, having a large 
number of depositors, among others, the fiscal agents of the 
State of North Carolina The plaintiffs in error fled the 
country, were apprehended in Canada, brought back, tried, 
convicted, and on appeal to the supreme court of the State 
the judgment was aflirmed. | 

There was a total failure of the bank, and consequently 
great loss to individuals and the State, attended with much 
excitement. Any delay, which may be avoided in the hear- 
of the cause, will be unfortunate. 


2. There are other indictments pending against the plain- 
tiffs in error for like offences, involving some of the same 


questions presented on this writ, and the State courts are 
unwilling to proceed with them until the determination by 
this Court. 


Tueo. F. Davinson, 
Attorney General, North Carolina. 


SUPREME COURT OF THE UNITED STATES, 
OCTOBER TERM, 1888. 


No. 1498. 


CHAS. E. CROSS AND SAM’L C. WHITE, PLAINTIFFS 
IN ERROR, 


is 


THE STATE OF NORTH CAROLINA 


IN ERROR TO THE SUPREME COURT OF THE STATE OF 
NORTH CAROLINA. 


Brief of the Defendant in Error. 


THEO. F. DAVIDSON, 


Altorney General Nerth Carolina 


oa, 


ARR 86. 


SUPREME COURT OF THE UNITED STATES, 
OCTOBER TERM, I18s8. 


No 1405 


CHAS. E. CROSS AND SAM’L C. WHITE, PLAINTIFFS 
IN ERROR, 


THE STATE OF NORTH CAROLINA 


IN ERROR TO THE SUPREME COURT OF THE STATE OF 
NORTH CAROLINA. 


Brief of the De fendant an Error. 


STATEMENT OF FACTS. 


The plaintiffsin error, who were the President and Cashier 
of the State National Bank of Raleigh, were indicted in the 
Superior Court of Wake county, North Carolina, at March 
Term, 1888, for forgery. The bill contained four counts 
the first charging the forgery “with intent to defraud,” 
generally ; the second charging the uttering and publishing 
the alleged false and forged instrument; the third charging 
the forgery with intent to defraud the said State National 
Bank of Raleigh, and the fourth a conspiracy to forge and 
utter, &c., with “intent to defraud” generally. (Record 1.) 

It will be unnecessary to consider the third and fourth 
counts, inasmuch as there was in effect a verdict of not guilty 
as to them 

At July Term, 1558, the defendants were arraigned and 


interposed a plea in abatement (Record 5) to the jurisdiction 


Nm 


of the Court, in substance, for that “at the time of the 
alleyed conspiracies and forgeries the State National Bank of 
Raleigh was a National Banking Association, duly organized 
and acting under the laws of the United States; * * thatthe 
alleged conspiracies and forgeries were entered into and 
committed by the defendants for the purpose of supporting, 
sustaining and making certain false entries in the books of 
the said National Bank, and with the intent to deceive the 
agent of the United States, to-wit, the Bank Examiner of 
the United States. That the said forged note was never 
uttered or published in any way, or to any other person, nor 
was there any intent or attempt to doso. That the said 
forged note was entered upon the books of the State National 
jank as the property of the Bank, and was placed among 
its assets by the defendants for the purpose and with the 
intent aforesaid.” ‘To this plea the State demurred (Record 
6); and the demurrer being sustained, the defendants 
pleaded not guilty. 

After the case had been submitted to the jury, they 
announced to the Court that it was impossible for them to 
agree, and requested to be discharged (Record 7). There- 
upon the Judge directed the jury to be brought into Court, 
and after asking them as a body if they could agree, and 
receiving a negative response, proceeded to poll them, asking 
each juror, as his name was called, “ What say you, are the 
defendants or either of them guilty in manner and form as 
charged in the bill of indictment, or not guilty?” and it 
appeared that all of the jurors had agreed that both of the 
defendants were guiity eas to the first two counts in the bill 
of indictment, but two of the jurors said “ not guilty” as to 
the third and fourth counts. The Solicitor then, with leave 
of the Court, but over the objection of the defendants, entered 
a nolle prosequi as to the third and fourth counts, and the 
jury being so informed retired, and after further considera- 
tion, returned a verdict of guilty, (Record 8.) | 

Judgment being pronounced, the defendants appealed to 


the Supreme Court, which affirmed the judgment, (Record 
9.) See opinion of the Court, (Record 28.) The defendants 
then sued out a writ of error to this Court, and now, in sub- 
stance, assign as error: 

1. The judgment sustaining the demurrer to the plea to 
the jurisdiction ; and 

2. The action of the Court in polling the jury before ver- 
dict, and receiving the verdict under the circumstances. 


ARGUMENT. 


The offence charged in the indictment, and of which the 
defendants therein were convicted, is the common law crime 
of forger ). 

The statutes of North Carolina in reference to this crime— 
$$ 1029 and 1191, The Code of N. C. (1883)—create no new 
offence, but only prescribe the punishment and the form of 
the indictment therefor. 

Section 1029 provides that “If any person, of his own head 
and imagination, * * * shall wittingly and falsely forge 
and make, * * * orshall show forth in evidence, know- 
ing the same to be forged,any deed, * * * bond, prom- 
issory note, * * * with intent to defraud any person or 
corporation, and thereof shall be duly convicted, the person 
so offending shall be punished by imprisonment in the peni- 
tentiary or county jail not less than four months nor more 
than ten years, and fined, in the discretion of the Court.” 

Section 1191 provides: “In any case where an intent to 
defraud is required to constitute the crime of forgery, 
it shall be sufficient to allege in the indictment an intent to 


. * * 


defraud, without naming therein the particular person or 
body corporate intended to be defrauded; and on trial of 
such indictment, it shall be sufficient, and shall not be 
deemed a variance, if there appear to be an intent to defraud 
the United States, or any State, county, city, town or parish, 
or body corporate, or any public officer in his official capac- 
ity, or any copartnership or member thereof, or any particu- 
lar person.” 

This common law offe nee is entire ly separate and distinct and 
wholly indepe ndent, and im no sense a constituent part of the stat- 
utory Crimes Cre ated hy her. Slat. t), S., S$ 9209, D418 and 47%, 
and is cognizable and cognizable only in the State Courts. 

It may be conceded, as seems to have been done in the 
opinion of the Supreme Court of North Carolina in this case, 
that the State courts have no jurisdiction to try and punish 
the crime of false entry under § 5209, Rev. Stat., and specific 
forgery, denounced by $§ 5418 and 5479; and, perhaps, if the 
forgery of this note was essential to and inseparable from the 
false entry, the same result would follow. But the crime of 
false entry does not depend upon forgery. It may be perpe- 
trated and completed without any such act, just as a forgery 
may be perpetrated without a false entry. 

To illustrate: if in the case now before the Court, the note 
had been forged and placed among the assets of the bank, 
but no entry thereof was made on the books of the bank or 
reference made thereto in any report or statement required 
of the officers, could it be pretended that the Courts of the 
United States had acquired jurisdiction and thereby ousted 
that of the Courts of North Carolina to punish this forgery ’ 
Clearly, the Federal Courts could not, under this state of 
facts, acquire jurisdiction by virtue of section 5209, because 
that is only directed against false entries and false statements. 

Qn the other hand, suppose the false entries had been 
made without any preliminary forgery of the note, can there 
be any doubt that the offence under section 5209 would be 
comnplete ? , 


Another illustration Suppose the plaintiffs in error, 


5 


with intent to deceive and defraud the Bank Examiner, 
had made a false entry on the books that $10,000 in 
cash was in the bank vaults, and in order to support this 
false entry, had burglariously entered the house of a citizen 
in North Carolina and stolen that sum and placed it in the 
bank vault, can it be doubted that the State Courts would 
have jurisdiction to try and punish the burglary ? 

Even in those cases where one and the same act is made 
criminal by both the State and Federal government—-except 
in that limited class where exclusive Federal control is con- 
ferred by the Constitution over the subject-matter—the 
offender may be tried and punished in either jurisdiction. 
For v. The State of Ohio, 5 How., 410 (482). 

‘“ Every citizen of the Unite tl States is also a citizen of a State 
or Territory. He may be said to owe allegiance to two Sover- 
eigns, and may be liable to punishment for the infraction of 
the laws of either. The same act may be an offence or trans- 
gression of the laws of both. Thus, an assault of the Marshal 
of the United States and hindering lim in the execution of 
legal process is a high offence against the United States, for 
which the perpetrator is liable to punishment; and the same 
act may also be a gross breach of the peace of the State—a 
riot, assault, or murder—and subject the same person, under 
the State laws for a misdemeanor or felony. That either or 
both may, if they see fit, punish such an offender cannot be 
doubted.” Moore vy. Illinois, 14 How.. 15 (20). 

A noteworthy application of this principle will be found 
in Coleman v. Tennessee, 97 U. S., 509. 

The case of Ex parte Haughton, 7 Fed. Rep. 657, 12 Myers 
ed. Dec., 421, clearly illustrates the principle we have 
announced. The petitioner in that case had been convicted 
of counterfeiting National Bank notes. He applied to the 
U.S. District Court for the writ of habeas corpus, and asked 
his discharge on the ground that the State Court had no 
jurisdiction and consequently its judgment was void. It 
was held that the State Court had no jurisdiction of this 


offence, and in the opinion this language is used: “It might 
be, or claimed to be, that making any act punishable under 
the laws of Congress would prevent the States from punish- 
ing a different offence involved in the same act. An assault 
upon a Marshal to obstruct his service of process, would be 
punishabl unoer the title jor the obstruction, but not for the 
assault ; the assault might be punishable under the State laws, but 
not the obstruction. The title makes certain offences against the 
laws of the lnited States punishable. This section seems to mean 
that making them so punishable shall not prevent the States from 
taking hold of any ofiences which may be involved that are con- 
trary tothe State laws, and not cognizable under the United States 
laws, and punishing them.” This case is an affirmance of the 
rule laid down in Moore v. Jtlinois, 14 How. supra, and, unless 
the rule is departed from, it is decisive of this question. 
The plaintiffs in error have committed two crimes. Of the 
false entry the State Court cannot and did not try to take 
jurisdiction. Its punishment belonged to the Federal tri- 
bunals. Of the forgery, the Federal Court could not take 
jurisdiction, for the punishment for it belonged to the State 
Court. In the illustration put by the Court in Moore vy. Jlli- 
nois, supra, the assault on the Marshal in obstructing him in 
the service of process might with much reason be said to be 
an integral and necessary part of the Federal offence, for he 
could not be obstructed unless he was assaulted. Yet the 
Court says that in thet case it cannot be doubted that the 
State Court could try the offender for the assault. How, 
then, can it be that the State Court in this case is ousted of 
its jurisdiction to try the forgery, which certainly is not as 
much an integral part of the false entry as an assault is to 
the obstruction of an officer ? 

“Tt may be generally said,” remarked Dr. Wharton, in the 
Ist vol. of his Criminal Law, § 565(w), “thatthe factthat the 
two offences form part of the same transaction, is no defence, 
when the defendant could not have been convicted, at the first 
trial,on the indictment then pending, of the offence charged in 
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the second indictment.” * * * “ Where the evidence neces- 
sary to support the second indictment would have been 
sufficient to procure a legal conviction, the plea is generally 
good, but not otherwise.’ To the same effect is Com. v. 
Bateman, 105 Mass., 53. 

Applying this rule Lo the case under consideration, we 
may ask, if the plaintiffs in error had been indicted in the 
Federal Courts for false entry under § 5209, could they have 
been convicted of the offence of forgery? Or suppose that 
the State of North Carolina had among its statutes an act 
similar to §5209, in regard to its State banks, could the 
plaintiffs in error, under this indictment, be convicted under 
that statute”? Clearly not, the offences being of the same 
grade, there could be no merger, (1 Wharton Cr. Law, 
§ 564 (v.), and for the further rerson, that the evidence to 
support the one indictment would be entirely different from 
that required on the trial of the other. 

If the position assumed by the plaintiffs in error is correct, 
they have secured immunity from punishment from one of 
the gravest offences against the laws of North Carolina by 
virtue of an act of Congress, which cannot punish them 
therefor, and will not allow the State to do so. 

“The punishment of a cheat or a misdemeanor practiced 
within the State and against those whom she is bound to 
protect, is peculiarly and appropriately within her functions 
and duties, and it is difficult to imagine an interference with 
those duties and functions, which would be reguiar or justi- 
fiable.” Fox v. Ohio, 5 Wheaton, 434. 

Again it is said, Miller, J.,in l. 8S. v. Ward, 12 Myers Fed. 
Dec., 437, “It (Congress) may establish postoffices and post- 
roads, and may punish robbing its mails, but cannot punish 
counterfeiting the issue of State banks, or robbing express 
companies. * * * The authority of Congress to provide 
for the punishment of crime is limited to such subjects and 
circumstances as are peculiar tothe Federal government.” 


IT. 


It is also contended for the plaintifis in error that the 
jurisdiction of the State Court is ousted by the provisions of 
$$ 5418 and 5479 of the Revised Statutes. 

The construction placed upon these sections by the Supreme 
Court of North Carolina in its opinion in this case is SO mani- 
festly correct that no argument or citation of authority is 
theught to be necessary. Any other interpretation would 
make it impossible for the State Courts to punish any forgery, 
no matter when or how committed, with which a national 
bank may have become connected in the conduct of its busi- 
ness. It cannot be that forging a note by which a national 
bank is defrauded is a forgery against the United States gov- 


ernment within the meaning of these statutes. 


LTT. 


The remaining assignment of error in respect to the man- 
ner of polling the jury and receiving the verdict is not a 
federal question which this Court can review, even if the 
action of the State Court was erroneous in law. It is not 
claimed that there is any provision in the Constitution or 
statutes of North Carolina which deprives the plaintiffs in 
error of any right guaranteed to them by the Constitution of 
the United States. 

“The provisions of the 14th amendment of the Constitu- 
tion all have reference to the State action exclusively 
‘ * * * * Tt is the State which is prohibited from 
denying to any person the equal protection of itslaws.” 
Virginia vy. Rives, 100 U.S., 318. 

“Certainly a State cannot be deemed guilty of a violation 


of this constitutional obligation simply because one of its 
courts has made an erroneous decision. The Legislature of 
a State performs its whole duty under the Constitution when 
it provides a law for the government of its courts while exer- 
cising their respective jurisdictions, which, if followed, will 
furnish the parties the necessary constitutional protection. 
All after that pertains to the courts, and the parties are left 
to the appropriate remedies for the correction of errors in 
judicial proceedings.” Arrowsmith v. Harmoning, 118 U.5S., 
194; Civil Right Cases, 109 U.S., 3 

What constitutional right of the plaintiffs in error was 
abridged by the conduct of Court? What immunity was 
destroyed” The result of the polling of the jury was in fact 
beneficial to the defendants on the trial, as it secured an 
acquital on two of the counts. Are we to understand that 
the plaintiffs in error insist that they had a right under the 
Constitution of the United States to a verdict of guilty on 
these two counts,and that the State Court wantonly deprived 
them of this precious right? Or are we to conclude that 
they insist, that under the Federal Constitution, they had a 
vested right in a hung jury, of which they were unlawfully 
deprived ? 

That the effect of the nolle prosequi, under the circum- 
stances, is an acquital as to the counts to which it pertains, 
has long been the settled law in North Carolina. State v. 
John, 7 lred., 330; State v. Bower, 94 N. C.. 910: State vy. 
McNeill, 93 N. C., 552: State v. Thompson, 95 N. C., 596: 
State v. Taylor, 84 N. C., 773. 

But the action of the State Court was not erroneous. It 
was the exercise of a sound and wise discretion on the part 
of the trial Judge, in the discharge of his duty to bring about 
a verdict one way or the other, and thereby put an end to 
the litigation. The result, in this instance, vindicates the 
action of the Judge. The jury, without any undue influ- 
ence, had agreed upon the two first counts. The issues 
upon them were settled without reference to a possible ver- 
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dict on the others. No possible harm could come to the 
defendants by this course. 

In fact the Judge had followed a precedent adopted in 
State vy. Curland, 90 N. C., 668, where exactly this practice 
was approved. 

But it is insisted that this matter was entirely one for the 
consideration of the tribunals of the State, and having been 
decided by. them, their decision is not now open for conside- 
ration in this Court. Spies v. [llinois, 123 U. S., 13 

THEO. F. DAVIDSON, 


Attorney General of North Carolina. 
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FIRST NATIONAL BANK OF CHARLOTTE, N. C., VS. E. A. MORGAN. 1 


| Unitep STaTeEs OF AMERICA, 88: 


The President of the United States to the honorable the justices of 
the supreme court of the State of North Carolina, Greeting: 


Because in the records and proceedings, as also in the rendition of 
the judgment of a plea which is in the said supreme court, before you 
or some of you, being the highest court of the said State in which 
a decision eould be had in the suit between E. A. Morgan, plaintiff in 
said action,and The First National Bank of Charlotte, N.C., defendant, 
a manifest error hath happened, to the great damage of the said First 
National Bank of Charlotte, N.C,as by its complaint appears, we, being 
willing that error, if any hath been, should be duly corrected 
and full and speedy justice done to the parties aforesaid in this be- 
half,do command you, if judgment be therein given, that then, 
under your seal, distinctly and openly, you send the record and _ pro- 
ceedings aforesaid, with all things concerning the same, to the Su- 
preme Court of the United States, together with this writ, so that you 
have the same at Washington on the second Monday of October 
next, in the said Supreme court to be then and there held, that, the 
record and proceedings aforesaid being inspected, the said Supreme 
Court may cause further to be done therein to correct that error 
what of right and according to the laws and customs of the United 

States should be done. 

Seal United States Witness the Honorable Morrison R. Waite, 
Circuit Court, Chief Justice of the said Supreme Court, the 9th 
Eastern Dist. of day of February, in the year of our Lord one 
N. C. thousand eight hundred and eighty-six. 

N. J. RIDDICK, 
Clerk of the Circuit Court of the United States for the 
Eastern District of North Carolina. 
Allowed by— 
W.N. H. SMITH, 
Chief Justice of the Supreme Court of North Carolina. 


2 Upon this writ is endorsed: “ E. A. Morgan v. The First 


National Bank of Charlotte. Writ of error. Filed Feb. 11th, 
1886.” 


3 NorTH CAROLINA : 
In Supreme Court. October Term, 1885. 


EK. A. MorGan 
v8. 
First NATIONAL BANK OF CHARLOTTE, N, C. 


To the Honorable W. N. H. Smith, chief justice : 

And now comes The First National Bank of Charlotte, by W. P. 
Bynum, its attorney, & complains that in the record & proceedings 
& also in the rendition of a judgment in a suit between E. A. Mor. 
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gan, pl’ff, and The First National Bank of Charlotte, in the supreme 
court of North Carolina, being the highest court of law or equity 
of said State in which a decision could be had in said State, & in 
which final judgment was rendered against said First National Bank 


of Charlotte,on the — day of January, 1886, in said suit, wherein 

was drawn in question the construction of sections: 0197 and 
4 O18 of the Re vised Statutes of the United States WN suid judg- 

ment wasadverse tothesaid First National Bank of Charlotte - 
& against the right, title, privilege, & exemption specially setup & | 
claimed under said statute, all of which appears in the record & | 
proces dit ys ill said suit, manifest error hath happened to the great 


damage of the said First National Bank of Charlotte. 

Wherefore said it prays for the allowance of a writ of error and 
such other process as nay cuuse the same to be corrected by the 
Supreme Court of the United States 

W. P. BYNUM, 
Alto. for Def't. 


“The following endorsement appears thereon, to wit: 
“The above application is allowed. January 8, 1886. W. N. H. 
Smith, C. J., &e. At Raleigh, North Carolina. 


7 NortTH CAROLINA: 
In Supreme Court of the United States. October Term, 1555. 


Kk. A. MorGAN ) 


is. 


First Nationat BANK or CHARLOTTE. } 


Know all men by these presents that we, The First National Bank 
of Charlotte, N.C.; R. Y. MeAden, and M. P. Pegram, of Charlotte, N, 
C., are held & firmly bound unto E. A. Morgan, of Cleveland county, 
N. C., in the sum of two thousand dollars, to be paid to the said E. 
A. Morgan, his executors, or administrators; to which payment we 
bind ourselves and each of us, jointly and severally, firmly bv these 
presents. 

Sealed with our seals and dated this Sth January, 1884. 

Whereas the above-named lirst National Bank of Charlotte hath 
prosecuted a writ of error in the Supreme Court of the United 

States to reverse the judgment rendered in said action by the + 
6 supreme cOurt of North Carolina: Now, therefore, the condi- i 

tion of this obligation is such that.if the above-named First 
National Bank of Charlotte shall prosecute its said writ of error 
with eflect and answer all costs if it shall fail to make good its plea, 
then this obligation to be void; otherwise to remain in full force 
and virtue. 

THE FIRST NATIONAL BANK 


OF CHARLOTTE, N.C. [sean] | 
By R. Y. McADEN. TSEAL.| 

R. Y. McADEN. SEAL. 

M. P. PEGRAM. | SEAL. | 


<cspnenaenetaan 


E. A. MORGAN. 3 


Sealed & delivered in presence of— 
HUGH W. HARRIS, 


UL. S. Commissioner, United States of America. 


R. Y. McAden & M. P. Pegram, being duly sworn, depose and 
say,and each for himself sayeth, that he is worth the sum of two 
thousand dollars over and above ali his just debts, liabilities, & ex- 
em ptions. 

R. Y. McADEN. 
M. P. PEGRAM. 


Sworn before me this Sth day of January, 1886. 
HUGH W. HARRIS, 
[’ S. Commissioner for WV. Dist. of N. CU. 


The following endorsement appears thereon, to wit: 
7 The above bond is adjudged sufficient and approved Jan. 
Sth, 1S86, at Raleigh, State of North Carolina. W.N. H. 
Smith, chief justice, &c. 


United States of America to E. A. Morgan, Greeting: 


You are hereby admonished to be and appear at a Supreme Court 
of the [ nited States, to be hoiden at Washington on the second 
Monday in October, 1886 next, pursuant to a writ of error filed in 
the clerk’s office of the supreme court of North Carolina, wherein 
The First National Bank of Charlotte is plaintiff in error and you 
are defendant in error, to show cause, if any you have, why the 


judgment in said writ of error mentioned should not be corrected 


and speedy justice should not be done to the parties in that behalf. 
Witness the Hon. W. N. H. Smith, chief justice of the supreme 
court of North Carolina, this Sth day of January, LSS6, 


W. N. H. SMITH, C. J, &e. 


5 Upon the foregoing application, citation, and bond is the 
following endorsement: 
“Copy of citation and these preceedings delivered to E. A. Mor- 
gan this the 16th day of January, 1886. M. N. Hanwick, sh’ff 
Cleveland Co. 


‘) Supreme Court of the United States 


kK. A. MorGan 
re. 


First NATIONAL BANK or CHARLOTTE. 


Know all men by these presents that we, the First National Bank 
of Charlotte, North Carolina: M. P. Pegram, and R. Y. MeAden, all 
of Charlotte and State of North Carolina, are held and firmly bound 
unto FE. A. Morgan, of Cleveland county, North Carolina, in the sum 
of twenty-five hundred dollars, to be paid to the said E. A. Morgan, 
his executors, or administrators; to which payment, well and truly 
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to be made, we bind ourselves and each of us, jointly and severally, 
and our and each of our heirs, executors, and administrators, firmly 
by these presents. Sealed with our seals and dated this — day of 
January, 1886. Whereas the above-bounden The First Nationa! 

Bank of Charlotte hath prosecuted a writ of error in .the 
10 Supreme Court of the United States to reverse the judgment 

rendered in the above-entitled action by the supreme court 
of North Carolina at the October term, 1885, of said court: Now, 
therefore, the condition of this obligation is such that if the above- 
named First National Bank of Charlotte shall prosecute its said writ 
of error to effect and answer all costs and damages if it shall fail 
to make good its plea, then this obligation shall be vox; otherwise 
to remain in full force and virtue. 

THE FIRST NATIONAL BANK 


OF CHARLOTTE, N. C., SEAL. 

By R. Y. McADEN, Pres’t. [SEAL.] 
R. Y. McADEN. SEAL.) 
M. P. PEGRAM. SEAL. | 


Sealed & delivered in presence of— 


HUGH W. HARRIS, U. 8. Com’r. 


Unirep STATES OF AMERICA: 


M. P. Pegram & R. Y. McAden, being duly sworn, depose and 
say, and each for himself sayeth, that he is worth thesum of twenty- 
five hundred dollars over and above all his just debts and liabilities. 

R. Y. McADEN. 
M. P. PEGRAM. 
11 Sworn to before me this 3rd day of February, 1886. 


HUGH W. HARRIS, 


U.S. Commissioner, W. D. of N. C. 


The above bond is tendered to operate as a supersedeas in the 
above-entitled cause. 


[ approve the above bond & thesufficiency of the sureties thereto. 
W. N. H. SMITH, 
‘ - Chief Justice, &c. 
And upon said bond is the following endorsement: 
“All objection to this bond waived, and I consent that it be filed 


in place of the supersedeas bond heretofore filed, Jan’y 5, 1886. 
Jno. Devereux, Jr., att’y for defendant in error.” | 
12 Record from Superior Court. . 


Strate OF NortH Carowtina, Cleveland County : 


Be ii remembered that on the 19th day of June, 1882, E. A. Mor- 
gan sued out of the superior court of Cleveland county a summons 
in words & figures as follows, to wit: 


E. A. MORGAN, J 


Cleveland County Superior Court. 


E. A. MorGan 
vs. >» Summons, 

Tue First Natronat Bank or CHAR orte, N. C. 

State of North Carolina to the sheriff of Mecklenburg Co., Greet- 
ing : 

You are hereby commanded to summon the First Nation: | Douk 
of Charlotte, N. C., the defendant above named, if to be found in 
your county, to be & appear before the judge of our superior court, 

to be held for the county of Cleveland at the court-house, in 
13 Shelby, on the 6th Monday after the 4th Monday in Septem- 

ber, 1882, & answer the complaint, which will be deposited in 
the office of the clerk of the superior court of said county within the 
first three days of the next term thereof, and let the said defendant 
take notice that if it fails to answer the said complaint within the 
time prescribed by law the plaintiff will take judgement for the 
relief demanded in the complaint. Hereof fail not, and of this sum- 
mons make due return. 

Given under my hand &« seal of said court this 19th day of June, 
1882. 

T. D. LATTIMORE, 
Clerk Sup’r Court, Cleveland County. 


On the return day thereof, to wit, 6th Monday after the 4th Mon- 
day in September, 1882, at the court-house in Shelby, before the 
Honorable J. F. Graves, judge, the said summons was returned en- 

dorsed as follows: “Served on the 25th day of July, 1882, by 
14 reading the within summons to R. Y. McAden. M. E. Alex- 
ander, sheriff of Mecklenburg Co. 


15 And the said E. A. Morgan, by his attorneys, Cobb & Mc- 
Brayer, comes and complains as follows, to wit: 


Nortu Caro.ina, Cleveland County: 
Superior Court. Fall Term, 1882. 


ik. A. MoRGAN 


is. 


THe Ist NatTionaL BANK oF CHARLOTTE, N. C. 
Complaint. 


The plaintiff complaining, alleges for first cause of action : 

I. That the defendant is a corporation doing a general banking 
business at Charlotte, N. C., created by & under the laws of the 
United States of America and the State of North Carolina, and known 
& doing business under the name « style of The Ist National Bank 
of Charlotte, North Carolina. 
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That the said defendant, The 1st National Bank of Charlotte, 
16 North Carolina, after the 12th day of February, 1877, and 
before the commencement of this suit, to wit, on the 25th day 
of May, 1877, in the city of Charlotte, N.C. upon a certain corrupt 
contract made after the 12th day of February, 1877, as aforesaid, to 
wit, on the 25th day of May, 1877, in the city of Charlotte, N.C., afore- 
said, between the said defendant, The lst National Bank of Charlotte, 
N.C., on the one part, and the plaintiff upon the other part, the said 
de fendant took, accepted, and received of and from the plaintiff on 
said 25th day of M: ay, 1S77, a certain sum of money, to wit, the sum 
of two hundred & twenty-two 48, dollars, by way of corrupt bargain 
and loan, for the said defendant for bearing & giving and having 
forborne and given day to the said plaintiff for the payment of a 
certain sum of money, to wit, the sum of eighteen hundred and 
fifty-four dollars, on the said 25th day of May, 1877, lent & 
17 advanced by the defendant to the plaintiff from the said 25th 
day of Mav, 1877, until the 25th day of May, 1878, which 
said sum of two hundred & twenty-two 7°; dollars, so taken, ac- 
cepted, and received by the defendant from plaintiff, in manner and 
for the cause aforesaid, exceeds the rate of eight dollars for the for- 
bearance of one hundred dollars.for one year, contrary to the form 
of the statute in such cases made and provided, whereby and by 
force of the said statute the said defendant owes the said pli aintiff the 
sum of four hundred « fifty-four °,°; dollars, that being double the 
amount of interest paid to defendant by the plaintiff on the amount 
of money loaned to plaintiff by defendant as aforesaid, for the space 
of one year as aforesaid and so forborne as aforesaid, and thereby & 
by force of the said statute an action has accrued to plaintiff to de- 
mand & have for himself in this behalf & from the defendant the 

said sum of $444.95. 


18 II. For second cause of action plaintiff, complaining, al- 
leges— 


That the said defendant, after the 12th day of February, 1877, & 
before the commencement of this action, to wit, 25th day of May, 
1878, and at other times and dates subsequent thereto, in the city of 
Charlotte, N. C., upon certain corrupt and usurious contracts, made 
after the 12th day of February, 1877, as aforesaid, to wit, on the 25th 
day of May, 1878, and at other times and dates subsequent thereto, 
in the city of Charlotte, N. C., aforesaid, between the said defendant, 
on the one part, and the plaintiff, on the other part, took, accepted, 
& received of & from the plaintiff certain sums of money, amount- 
ing in all to the sum of seven hundred & ninety-three ,,; dollars, 
by way of corrupt bargain & loan, for the said defendant, forbearing 
& giving & having foreborne & given day to the plaintiff for the 

payment of a certain sum of money, to wit, the sum of 
19 sixteen hundred « fifty-four dollars, theretofore, to wit,’on 

the 25th day of May, 1878, and at subsequent times and dates 
thereto, in the city of Charlotte, N. C., aforesaid, lent & advanced 
by the said defendant to the said plaintiff, said amount being lent 
& advanced by the defendant to the plaintiff for sixty days at a time, 
the whole time from the said 25th day of May, 1878, until the 13th 


e 
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day of June, 1882, the time named, was loaned plaintiff by defend- 
ant, being four years & 18 days, which said sum of seven hundred 
& ninety-three OO dollars so taken & accepted & received by the 
defendant of & from the plaintiff in the manner & for the cause 
stated as aforesaid exceeds the rate of eight dollars for the forbear- 
ance of one hundred dollars fur one year, contrary to the form of 
the statute in such cases rade and provided, whereby and by force 

of the said statute the said defendant forfeited & owes to 


20 plaintiff for said offense the sum of fifteen hundred and 
eighty-seven 4, dollars, that being double the amount of in- 


terest by plaintiff to defendant for the loan and forbearance of the 
sum of $1,654: from the 25th day of May, 1878, until the 13th day 
of June, 1882, & thereby and by force of the said statute an action 


hath accrued to the plaintiff against the defendant for the sum of 


$1,587.84, for which amount plaintiff sues. 

[1]. For a third cause of action plaintiff complains and alleges 
that the defendant, after the 12th day of February, 1877, and before 
the commencement of this action, to wit, on the 25th day of May, 
1877, in the city of Charlotte, N. C., upon a certain corrupt and 
usurious contract made after the 12th day of February, 1877, afore- 
said, to wit, on the 25th day of May, 1877, in the city of Charlotte, 

N. C., aforesaid, between the defendant, on the one part, and 
21 the plaintiff, on the other part, took, accepted, and received of 

and from the plaintiff a certain sum of money, to wit, the 
sum of sixty dollars, by way of corrupt bargain and loan, for the 
said defendant forbearing and giving day and having forborne and 
given day to the plaintiff for the payment of a certain sum of money, 
to wit. the sum of one thousand dollars, on the said 25th day of 
May, 1877, until the 25th day of December, 1877, which said sum 
of sixty dollars so taken, accepted, and received by the defendant 
from the plaintiff in manner and for the causes aforesaid, exceeds 
the rate of-eight dollars for one year, contrary to the statute in such 
cases made and provided, whereby and by force of the said statute 

the said defendant forfeited for said offense and owes to the 
22 plaintiff the sum of one hundred and twenty dollars, that 

being double the amount of interest paid to defendant by 
plaintiff for the forbearance and loan of the one thousand dollars 
for the time as above alleged, and thereby and by force of the 
statute for usury and action hath accrued to piainuff against the 
defendant for the sum of $120, which amount plaintiff claims and 
sues for. 

IV. For fourth cause of action plaintiff, complaining, alleges that 
the said defendant, after the 12th day of February, 1877, and before 
the commencement of this action, to wit, on the 25th day of March, 
1877, and at other times and dates subsequent thereto, in the city of 
Charlotte, N. C., upon certain corrupt and usurious agreements and 

contracts made after the 12th day of February, 1577, as 
23 aforesaid, LO wit, on the 25th day of March, 1878, — at other 
times and dates subsequent thereto, in the city of Charlotte, 
N.C., aforesaid, between the defendant, on the one part, and the 
plaintiff on the other part, took, accepted, and received from the 
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plaintiff certain sums of money at various times, amounting in all 
to the sum of three hundred and seventy-seven *; dollars, by way 
of corrupt and usurious bargain and loan, for the said defendant 
forbearing and giving day to the plaintiff for the payment of seven 
hundred and fifty-nine dollars theretofore, to wit, on the 25th day 
of December, 1877, and at subsequent times and dates thereto, 
in the city of Charlotte, N. C., aforesaid, lent and advanced 
to the plaintiff by the defendant, said amount being 
24 lent and advanced to the plaintiff by the defendant for sixty 
days at a time, the whole time from the 25th day of Decem- 
ber, 1877, until the 19th day of June, 1882, when plaintuff quit pay- 
ing usurious interest, being four years 5 months and 24 days; which 
said sum of three hundred and seventy-seven , dollars, so taken, 
accepted, and received by the defendant of & from the plaintiff, in 
the manner and for the cause stated as aforesaid, exceeds the rate of 
eight dollars for the forbearance of one hundred dollars for one vear, 
contrary to the statute in such cases made and provided, whereby 
the defendant forfeited and owes to the plaintiff for said offense the 
sum of seven hundred and fifty-five 7°, dollars, that being 
25 double the amount of interest paid by the plaintiff to the 
defendant for the loan and forbearance of the sum of $759.00 
from the 25th day of December, 1877, until the 19th day of June, 
1882, and thereby and by force of the said statute an action hath 
accrued to plaintiff against the defendant for the sum — $755.96, 
for which am’t plaintiff sues. 

V. That the plaintiff, in addition to the usurious interest interest 
heretofore mentioned, has paid before the commencement of this 
action all the notes hereinbefore referred to and mentioned, excepted 
one note for $759.00, executed and delivered to the defendant by 
plaintiff on the 19th day of April, 1882. | 

VI. That each and every one of the notes constituting the contract 
hereinbefore set forth were made payable on their face to one M. C. 
Roberts by plaintiff, and by said M. C. Roberts endorsed. 

VII. That said notes so endorsed were received by the de- 
26 fendant as the contracts hereinbefore referred to. 

VIII. That the manner of executing said contracts and said 
endorsements by said M. C. Roberts was in the knowledge and at 
the request of the defendant. 

IX. That said M. C. Roberts received na benefit from said con- 
tracts and was only liable thereon as endorser, and bore none of the 
burdens of same and has no interest in this action. 

X. That as to each cause of action hereinbefore set forth subsequent 
to the first the plaintiff hereby adopts, without repeating same, the 
ist allegation of the Ist cause of action. Wherefore the plaintiff de- 
mands judgement against the defendant for the sum of three thou- 
sand dollars, with interest thereon until paid, and the costs of this 
action, & other and further relief. ; 

COBB & McBRAYER, 
Atty’s for Plaintiff. 


KE. A. Morgan makes oath that the facts set forth in the 
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foregoing complaint of his own knowledge are true and those 
stated herein on information and belief he believes to be true. 


Sworn to & subscribed before me January 138th, 1885. 
T. D. LATTIMORE, 


OC. 8S. C., Cleveland County. 


28 And the said First National Bank of Charlotte, N. C., by 
its attorney, W. P. Bynum, comes and pleads as follows: 


Answer. 
NortH CAaRo.ina, Cleveland County: 
Superior Court. Fall Term, 1882. 


Kk. A. MORGAN 
vs. 


THe First NATIONAL BANK oF CHARLOTTE, N. C. 


The defendant, answering the complaint filed against it in the 
above-entitled action, for answer thereto, answering, says: 

1. That it admits so much of the first paragraph of the complaint 
as alleges that the defendant is a corporation organized and doing 

the banking business, as alleged, under the laws of the United 
20 States, but does not admit that it is organized or created 
under the laws of the State of North Carolina. 

2. For answer to the second paragraph of the complaint this de- 
fendant says that the same is not true as therein set forth and al- 
leged, and therefore denies the same. 

3. As tothe third paragraph of the complaint, this defendant 
answers and says that the same is not true as therein set forth and 
alleged, and therefore it denies the same. 

This third paragraph is styled (11) in the complaint, and is therein 

called the second cause of action. 
30 1. For answer to the fourth paragraph of the complaint, 
marked therein (III) & called the third cause of action, this 
defendant says the same is not true as therein set forth and alleged, 
& therefore it denies the same. 

®. For answer to the fifth paragraph of the complaint, called in 
the complaint the fourth cause of action, this defendant says that 
the same is not true as therein set forth & alleged, & therefore it 
denies the same. 

Further answering the complaint, this defendant pleads in bar of 
the action & the several causes of action therein set forth & alleged the 
limitations prescribed in the act of Congress styled “An act to pro-' 
vide a national currency,” &c., approved June 3rd, 1864, & acts 


amendatory thereof, under which acts defendant — organized «& 
doing business, & which acts prescribed tle time under which 

ol actions for the penalty claimed in the complaint shall be 
commenced. 
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The defendant, having answered, prays hence to be dismissed with 
its reasonable costs, Kc. 

R. Y. McAden makes oath that he is the president of the defend- 
ant bank, which is a corporation created & doing business under 
the laws of the United States: that the facts set forth in this answer 
of his own knowledge are true, ¢ xcept as to those matters stated on 
information & belief, and as to those matters he believes them to be 
true. 


R. Y. McADEN. 


Sworn to & subscribed before me April 25th, 1883. 
J. R. ERWIN, CS. C. 


And at the next term of said court, to wit, seventh Monday after 

the fourth Monday in March, 1883, before the Honorable W. M. 
Shipp, judge, this cause was continued. 

32 And at the next term of said court, to wit, seventh Monday 
after the fourth Monday in September, 1885, at the court- 

house, in Shelby, before the Honorable John A. Gilmer, judge, this 

cause was continued. 

And at the next term of said court, to wit, seventh Monday after 
the fourth Monday in March, 1854, at the court-house, in Shelby, 
before the Honorable J. C. McRae, judge, this cause was continued. 

And at the next term of said court, to wit, seventh Monday after 
the fourth — in September, 1584, at the court-house, in Shelby, before 
the Honorable A. A. Mekoy, judge, this cause was continued. 

And at the next term of said court, to wit, seventh Monday after 
the fourth Monday in Marcel, 1885, at the court-hottse, in Shelby, 

before the Honorable Fred. Philips, judge, the following 


Oo proceedings were had in this cause: 
34 . Kk. A. MorGan ! 


Us 


Ta 
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Whereupon comes the following jury, to wit: 

C. C. Grigg, W. D. N. Covington, P. Z. Carpenter, N. E. Boggs, 
A. Nolin, T. F. Elliott, E. C. White, S. MeB. Postin, A. B. Graham, 
J. P. Falls, T. J. Dixon, A. M. Cabaness, who being chosen, sworn, 
& empanellied, for their verdict say they find all issues in favor — 
the plaintiff, and assess his damages at $1,108.56. 


Judgment. 

This cause having been tried at this term of the court before his 
honor F. Philips, jucge presiding, and a jury regularly sworn & 
empanelled, and the jury, in responce to the issues submitted to 
them, having found that the plaintiff paid to defendant, upon the 
usurious contracts described in the second & fourth counts of plain- 


+4 
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tiff’s complaint, as interest, the sum of five hundred «& fifty- 
30 four ,*,%5 (554.28) dollars during the two years next preceding 
the institution of this action ; & thesaid jury haviug returned 
their verdict in favor of the plaintiff & against the defendant for the 
sum of eleven hundred & eight ,°°, (1,108.56) dollars— 
lt is now, therefore, on motion of McBraver & Cobb, attorneys for 
the plaintiff, ordered, adjudged, & decreed that plaintiff, E. A. 
Morgan, have & recover of defendant, First National Bank of 
Charlotte, N. C., the sum of eleven hundred & eight »%; (1,108.56) 
dollars, with interest thereon from the 11th day of May, 1885, & 
the costs of this action, to be taxed by the clerk. 
Motion by defendant for new trial, motion in arrest of judgement; 
both motions disallowed. 
Defendant prays an appeal to the Supreme Court. 
Appeal granted; notice waived; appeal bond in the sum of $50 
adjudged sufficient; appeal bond and bond to suspend execution 
filed in open court and accepted. 


ob State ment of Case. 
Statement of case by the Honorable Fred. Philips, judge presiding. 
Nortim Carona, Cleveland County: 


Superior Court. Spring Term, 1885. 


= 
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Civil action to recover money, tried before Philips, judge, and a jury 
at the spring term, 1885, of Cleveland superior court. 


The plaintiff, E. A. Morgan, was introduced as a witness in his 
own behalf, and was asked by his counsel to testify as to the con- 
tract between himself and the bank, as set forth & alleged in the 
first & third causes of action in the complaint. 

The defendant objected upon the ground that said alleged causes 

of action were barred by the statute. The court sustained 
o7 the objection and excluded all testimony as to the first & 
third causes of action. 

The witness was then asked by his counsel to testify as to the 
contract of loan & interest taken, as set forth and alleged in the 2nd 
& 4th causes of action in the complaint. 

The defendant objected and the objection was sustained by the 
court to the extent of ruling out all testimony as to any transaction 
that took place under the second & fourth causes of action in the 
complaint for more than two years prior to the institution of this 
action. 

The court ruled that the evidence was competent as to any con- 
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tract of loan & illegal interest taken, accepted, and received for two 
years preceeding institution of this action. 

To this ruling of the court the defendant excepted. 

The witness was then directed to speak only of the dealings be- 
tween himself and the defendant, as alleged & set forth in-the second 

& fourth causes of action in the complaint, for two years prior 
38 to the institution of this action. 

The witness then testified that the sums of $1,654.00 and 
$759.00, referred to in the 2nd & 4th counts, were advanced & lent to 
him by the def’t for 60 ds ays at a time. 

The first sum was lent 25th May, 1878, and the second sum was 
lent in , 1879. On the 19th day of June, 1880, he executed to 
defendant his note for $759.00 for 60 days, for which he paid as in- 
terest for said time the sum of $15.94. 

That said note was drawn payable to the order of M. C. Roberts 
and discounted at the bank. 

That on the 25th day of July, 1880, he executed another note to 
the defendant for $1 6: 24.00, payable to the order of M. C. Roberts 
& discounted at the bank. for 60 days,and he paid $33.00 as interest 
for said time. 

The plaintiff then testified that said two notes were renewed, re- 
igeativaly, every 60 days thereafter upon payment by him of $15.94 

on the smaller and $33.00 on the larger note for forbearance 
oY for 60 days until he paid the principal of the larger note, in 

June, 1882, & the smaller one before the commencement of 
this action. 

The witness then refreshed his memory by reading from the stubs 
on his draft book the dates & amounts sent by draft to defend: ant 
for indulgence, and testified that the aggregate amount paid by him 
for two vears prior to this action was $554.28. 

All the notes were made payable to M. C. Roberts, and it was done 
at the direction of R. Y. MeAden. M.C. Roberts was endorser W 
had no interest In any of said notes. R. Y. McAden was president 
of the bank and Peer: am was the eashier. | = the principal of 
the $1,654 note in June. 1882, and I paid the $759 note before | 
commenced this action. 

Upon cross-examination the witness testified: I know the notes 

from my own knowledge. I did not go down to Charlotte 
40 every time on the 19th of the month. I always renewed 

them by mail, sometimes before & sometimes after the dates 
of renewals, but all the notes in renewal are dated as I have given, 
Sometimes there would be a controversy oe me and Pegr am 
about the amounts due—days of grace; but I am sure that $15.94 
is the least I paid on the $759 note, and $33.00 is the least I pe nid on 
the $1,654 note, for 60 days’ indulgence. I drew on E. A. Morgan’s 
money and in the name of E. A. Morgan & Co. for the sums due, 
but I used the money as my own. The parties I drew on would 
pay the drafts. The first draft was paid July 19th, 1880. Some- 
times the drafts were drawn in South Carolina, sometimes in Shelby, 

or whereever I was. I always drew the defendant a draft for 
4] the sums due for the 60 days’ indulgence on renewal of loans 
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and sent them by mail. Some of the drafts were drawn in 
the name of Morgan, Falls & Son, some in E. A. Morgan & Co., & 
some in My own name. I can’t say when they were received at the 
bank, but I knew, and there was an understanding between us, that 
I was to pay at the certain day the bank required it. Sometimes 
my notes went to protest when the money sent would not get there 
in time, but — bank always accepted and gave up my old notes if 
it was before or behind the dates of payment. The interest specified 
in the notes was 8 per cent. after maturity. 

On redirect examination the witness testified that he paid the 
interest at the rate of 12 per cent. for the forbearance, and the 

whole amount paid was $504.28. 
A2 The above was all the evidence given in the case. The 
defendant insisted that from the evidence the plaintiff could 
not recover, owing to the variance between the alligations of the 
complaint & the evidence. 

The court asked the counsel for the defendant if he had been 
misled by any variance, to which he made no reply. 

The court held there was no variance, or if there was a variance 
it was immaterial in this action unless the defendant has been 
misled. In his argument to the court the plaintiff claimed damages 
for twice the amount of all the interest paid, while the defendant's 
counsel claimed that the plaintiff could only be entitled to recover 
twice the excess of interest. The jury, under the instruction of the 


judge, returned a verdict for double the amount of the interest 


ascertained by them to be paid during the two years next 
13 preceeding the instruction of this action. 

Motion for new trial & motion denied. The defendant then 
moved an arrest of judgment, which motion was refused and judgement 
rendered for the plaintiffand against the defendant for $1,108.56, from 
which the defendant prayed an appeal to the supreme court, which 
was allowed. Notice of appeal was waived; appeal bond in the 
sum of 850 was adjudged sufficient; given and accepted ; bond was 
also given to suspend the execution, which was accepted. 

The above is the case settled by me for the supreme court— 
The counsel agreeing that I should take the case as made out & 
served by the appellant and the exceptions made and served 
44 by the respondent, together with my notes of the trial, and 
sign and settle the case for the supreme court without their 
presence. 
(Signed) FRED. PHILLIPS, 
Judge Supreme Court, Riding, 6th District. 
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45 Appeal Bond. 


Norto Carouina, Cleveland County: 
Superior Court. Spring Term, 1885. 


kK. A. MorGan ) 
vs. - Appeal Bonid. 
First NATIONAL BANK oF CHARLOLTE, N. C. } 


Whereas the defendant in this cause has taken an appeal from 
the judgement rendered against it, and the appeal bond has been 
fixed at $50: 

Now we, The First National Bank of Charlotte, N. C., and R. Y. 
McAden, undertake, in the sum of $50, that defendant will prose- 
cute its said appeal with effect and pay such costs & damages as may 
be awarded against it in the same. 

THE FIRST NATIONAL BANK 
OF CHARLOTTE, 


By R. Y. McADEN, President. [Seat.|} 
R. Y. McADEN. SEAL. | 
46 Personally. appeared before me, J. R. Erwin, C. S. C., of 


Mecklenburg county, R. Y. MeAden, the security to the fore- 
going bond, who, being duly sworn, says that he signed same as 
security and is worth double the amount of said bond over & above 
his exceptions, debts, & liabilities, and isa householder and free- 
holder in Mecklenburg county, N. C. 

Witness ny hand & seal this 20th day of May, 1885. 
R. Y. McADEN. 


Sworn to & subscribed before me May 20th, 1885. 


[SEAL. | J. R. ERWIN, CS. C. 


AT NorTH CAROLINA, Cleveland County: 


[, T. D. Lattimore, clerk of the superior court for the county «& 
State aforesaid, do hereby certify that the foregoing is a true « 
perfect transcript of the records, &c., in the case of E. A. Morgan 
against The First National Bank of Charlotte, N. C. 

Witness my hand and seal of office this 25th day of July, A. D. 
1885. 

[Seal of Superior Court of Cleveland County. ] 


T. D. LATTIMORE, C. 8. C. 


48 North Carolina Supreme Court. October: Term, 1885. No. 
002. Cleveland County. 
E. A. MorGan 


vs. - Judgment. 
First NATIONAL BANK OF CHARLOTTE. } 


This cause came on to be argued upon the transcript of the record 


a 


; 
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from the superior court of Cleveland county; upon consideration 
whereof this court is of opinion that there is no error in the record 
and proceedings of the said superior court. 

It is therefore considered and adjudged by the court here that 
the opinion of the court, as delivered by the Honorable W. N. H. 
Smith, chief justice, be certified to the said superior court, to the in- 
tent that the judgment be affirmed; and it is cotsidered and ad- 


judged further that the plaintiff, the said E. A. Morgan, do recover 


from the defendant, the said First National Bank of Charlotte, and 
the surety for the appeal, R. Y. McAden, the costs of the appeal in 
this court incurred, to wit, the sum of fourteen ,°,°, dollars ($14.50), 
and let execution issue therefor. 

A true copy. 


[Seal of the Supreme Court of the State of North Carolina. | 


Test: THO. S. KENAN, Clerk. 
4S In the Supreme Court of North Carolina. 
MoRGAN ) 
is. . 
THe First Nationa Bank or Cuarworre, N. C. } 


Opinion Delivered by Chief Justice Smith. 


The plaintiff’s action, commenced on June 19th, 1882, in the supe- 
rior court of Cleveland against the defendant, a corporation formed 
and doing business as a banking association under the act of Con- 
gress, at Charlotte, in Mecklenburg county, is to recover double the 
amount of usurious interest exacted and paid during several years 
upon loans of money, as set out in the complaint. To these allega- 
tions the defendant opposes a direct denial, and also relies upon the 

defense of the statute of limitations prescribed in the act, which 
50 requires the suit to be begun within two years. 

Banks organized under the law are allowed to take such 
interest on the loan of money as is authorized by the law of the 
State wherein such bank is located, and no more, except that if a 
greater rate is permitted to banks of issue organized under the laws 
of the State the national associations may chargethe same. Revised 
St. U.S., sec. 5197. 

The plaintiff’s claim is based upon the concluding clause of the 
next section, 5198, which is in these words: “In case the greater 
rate of interest has been paid, the person by whom it has been paid 
or his legal representatives may recover back in an action in the 
nature of an action of debt twice the amount of the interest thus 
paid from the association taking or receiving the same, provided 
such action is commenced within two vears from the time the 

usurious transaction occurred.” 
51 . This'section, by the subsequent act of February 18th, 1875, 
was amended by adding thereto the following: “ That 
suits, actions, and proceedings aguinst any association under this 
title may be had in any circuit, district, or territorial court of the 
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United States held within the district in which such association may 
be established, or in any State, county, or municipal court in the 
county or city in which said association is located having jurisdic- 
tion in similar cases.” 

As the national banking act in its original form contains no pro- 
vision in reference to the exercise of jurisdiction in enforcing the 
penalty incurred by the exaction of usurious and unlawful interest 
on loans and the law was general and operative as such upon all 
judicial tribunals, State as well as Federal, the courts of the State 
could take cognizance of violations of the enactment and afford 

redress to suitors who sought their aid. 
52 This convenient power, when not under the Constitution 

or laws of the United States committed to the exclusive juris- 
diction of their own courts, could be shared by the courts of the 
State, according to the measure of jurisdiction conferred upon them 
by the law of the State, as decided in many cases, and upon an 
elaborate argument delivered by Mr. Justice Bradley in the opinion 
in Claflin vs. Houseman, 93 U.S., 130, in support of the right of an 
assignee in bankruptcy to sue in a.State court for the money of part 
of the trust estate. 

The cases therein cited are demonstrative of the conclusion 
reached by the court. But the exclusion of the State courts from 
participating in the administration of a law of the United States and 
enforcing its commands and penalties need not be in express and 
positive terms, but may be by clear and manifest implication, and 
when certain local State courts are designated as the depositories of 

the power the inference must be drawn of an intentional 
53 withholding of it from others not of that class. 

The implication of a purpose to confine the exercise of a 
general jurisdiction possessed by the courts of the State over suits 
prosecuted for the imposed penalty of taking unlawful interest is 
manifestly found in the amendment of 1875, which specifies the 
local courts to whom the jurisdiction is confided, and none others, 
therefore, may rightfully exercise it. This conclusion unavoidably 
follows from the terms of the amendment. But the section was 
again modified by the “ Act to enable banking associations to extend 
their corporate existence, and for other purposes,” appended [ap- 
proved | July 12th, 1882, which enlarges the sphere of jurisdiction 
of the State courts by substituting for the foriner the following amend- 
ment: 

“That the jurisdiction for suits hereafter brought by or against 
any association established under any law providing for national 
banking associations, except suits, &c. (not embraced in the present 

inquiry), shall be the same as and not other than the juris- 
o4 diction for suits by or against banks not organized under any 

law of the United States, which do or might de banking 
business where such national banking associations may be doing 
business when such suits may be begun; and all laws and parts of 
lay. .£ (he United States inconsistent with this proviso be, and the 
Saul. ure hereby, repealed.” (Acts 47th Congress, 1 sess., eh. 290, 
sec. 4.) This enactment opens the doors for the entry of all suitors 
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aggrieved by oppressive usurious charges exacted into the courts of 
the State competent to furnish redress had the cause of action orig- 
inated in the like lawless conduct of a bank chartered by the State. 

But the plaintiff can take no benefit under the change in the law, 
inasmuch as he began his suit in the month of June previous to the 
approval of the act, and its operation is restricted to such suits as 
may be, using its own words, “ hereafter brought,” and does not apply 
to such as were then depending. , 

In committing jurisdiction to the special courts mentioned 
in the amendment of 1875 it left that jurisdiction to be 

exercised under the State laws, which direct and gov- 
55 ern their practice & mode of proceedure. The assump; 
tion of cognizance of the cause by the superior court of 
Cleveland, instead of the same court of Mecklenburg, stands upon 
the same footing as the assumption by the court of a county of juris- 
diction of a matter of State law which it does not possess and which 
is confided to the court of a different county. The objection to the 
jurisdiction must in such cases be made in limine before putting in 
an answer, and, if well taken, the result is a transfer to the court of 
a county which has jurisdiction. Code, sec. 195; Lapoon vs. Shearin, 
90 M.C., 370. It is not a defect in the jurisdiction of a State court 
over the subject-matter in dispute, but the selection of the wrong 
local court wherein it is to be exercised, the remedy for which is the 
transfer of the cause to the rightful court at the election of the de- 
fendant ; and when, no such election being made, the cause proceeds 
to trial, it is a waiver too late to recall and it must abide the result. 
| There is no analogy to be found in the rule applicable to 
56 courts of limited and special jurisdiction, such as those which 
the United States possess, and which is delegated in its full 
extent by positive law. In these, whenever upon the face of the 
proceedings a want of jurisdiction appears, the court, of its own mo- 
tion and without a formal exception taken, will refuse to proceed 
further ; but the State superior courts possess general jurisdiction 
and will. be interrupted in a particular case only when, in apt times, 
the objection is brought forward and passed on. 

The appellant insists that the averments in the complaint are so 
vague & uncertain that no judgment can be rendered upon them, 
and it should therefore be arrested. 

The defendant, without making this exception, which, if main- 
tainable, might have been removed by amendment making the 
allegations more specific, proceeded to answer & controvert the alle- 
gations of fact as if fully understood by it. 

Testimony was not allowed to sustain any but the second & 

o7 fourth counts or separate causes of action set out in the com- 
plaint, and the others were thus virtually eliminated from it. 

In examining those on which evidence was introduced to support, 
we think we think they do sufficiently describe the wrongful acts 
and exactions out of which the cause of action arises. They specify 
the two separate principal sums constituting the indebtedness and 
the moneys exacted as at interest of sixty days thereafter, the dates 
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of each being given up to the institution of the suit, on June 13th, 
1882. 

All such as was received anterior to the two years immediately 
preceeding were rejected and the jury allowed to render a verdict for 
double the sums thus taken during that period. The debts and the 
usury On each are specified, the one in the second, the other in the 
fourth, cause of action assigned ; and thus the defendant is furnished 

in these allegations with all the information necessary to make 
os his defense : and this is the office of the complaint as it 
was of the old declaration in pleading. 

The appellant again, upon the trial, alleged that there was a vari- 
ance between the allegations in the complaint and the proofs offered, 
in reference to which the court inquired of its counsel if he had 
been misled thereby, without receiving any response, with a view to 
the correction, if necessary, under section 269 of the Code. Wehave 
had occasion to comment on this provision, in Halstead vs. Mullen, 
at this term. 

The appellant’s counsel further, in support of his motion in arrest 
of judgment, urges that the complaint is fatally defective in failing 
to “ negative that there are State banks of issue which by law are 
allowed a greater rate of interest than is allowed by the general law 

of the State.” 
a9 It is to be observed that the complaint avers a taking of 
interest for a forbearance of a loan of money greater than at 
the rate of eight per centum per annum, and the court judicially 
takes notice of the fact that this is the maximum allowed by con- 
tract under the general law of the State, and that no banking in- 
stitution incorporated by the State can legally take more. 

Why was it necessary to make the averment that the highest legal 
rate allowed by law was that mentioned, or that no more could be 
demanded and taken by a State bank? 

Each would have beena public ilaw,and when the facts are stated 
which show its violation and the incurring the penal liability there- 
for this must be sufficient as a statement of a cause of action against 

the wrong-doer. It is not necessary, certainly, to say there is 
60 no law under which, if there was, the defendant can find 
shelter for its acts, when the court knows there is none. 

It is not like the case of a statute, which is itself qualified by an 
exception resting upon facts, which facts must be negatived to brin g 
the case under the operation of the law, as the court has had several 
times occasion to remark, in considering public criminal accusations, 
In arriving at its true meaning. Here the facts are set out which 
show that the law has been violated, and this being known to the 
court, relief will be granted and the wrong redressed. 

Upon a full examination of the exceptions in the light of the able 
argument of counsel in support, we find and so declare that there is 
no error of which the appellant can complain, and the judgment 
must be affirmed. It is so ordered. 

SMITH, C. J. 
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THe Frrsrt NATIONAL Bank or CHuHARLotTtTe, N. C. 


EK. A. MorGAN., 


1. Lhe action was begun in the County of Cleve- 
land against the plaintiff in error, located and doing 
business in the County of Mecklenburg. See [rans- 
cript of Record, page 5. 

2. By the Constitution of North Carolina, aterm 
of the Superior Court is held twice a year, in each 
County of the State, all such courts having equal juris- 
diction in their respective Counties. Bat. Rev. Con- 
stitution, Art. IV. Sec’s 4, 12, 15; Also second Vol. 
Code. Constitution, Art. IV. Sec. 10, and Code. Sec. 
gio, 

Had the Court of the County of Cleveland juris- 
diction of this action ? 

The National Banking Act was amended by ch. 
80. S. 18, p. 320 of an act of Congress, ratified 18th 
February, 1875, and is contained in S. 5198 of the 


Rev. Stat.. and is as follows: ‘ That suits, actions 
and proceedidgs against any association under this 
title, may be had, . or in any State, 
County or Municipal Court, in the county or city, um 
which said Association ts located, having jurisdiction in 
similar cases. 

[he question presented in the above amendment 
of the Statute has been decided by the Supreme Court 
of the United States 

Casey vs. Adams, i102 U.S. R. 66, differs from 
our case, only in that the action related to real estate, 
which WaS held to be a local action, in contradiction to 
transitory actions. 

Cu Jusrice Watre delivered the opinion of the 
Court. 

‘The Federal question,” he says, “in this case, is 
_whether a National Bank can be sued in a State Court, 
in a local action, in another county or city, than where 
the Bank is located.” , ‘This, we think,” 
(reciting the act of Congress as above set forth) “re- 
lates to transitory actions only, and not to such actions, 
as are by law, local in their character. a 
The distinction between local and transitory actions is 
as old as actions themselves, and no one has ever sup- 
posed that laws which prescribe generally where one 
should be sued, included such suits as were local in 
their character, either by statute or the common law, 
unless it was expressly so declared Local actions 
are in the nature of suits, 77 rem, and are to be prose- 
cuted where the thing on which they are founded is 
situated,” 

It is clear, from this case, that had the action been 
a transitory action, like the one now before the Court, 
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it would have been dismissed for the want of jurisdic- 
tion. So held in Croker vs. First National Bank, 101 
Mass, 240. This must beso, For the State Courts, 
are Courts of sfecta/ jurisdiction, made so by the act 
of Congress, giving and limiting the jurisdiction in 
transitory actions to the Courts of the county or city 
wherein the Bank is located; in other words, conferring 
jurisdiction, only upon such special county or city 
Courts, and by implication, excluding all others, 

In all such cases, the action will be dismissed, not 
only where the want of jurisdiction affirmatively 
appears, but likewise, where the jurisdiction does not 
affirmatively appear in the complaint and pleadings, 

M. C. & L. M. Railway vs. Swan, 111 U.S. R. 379 

This case reviews the decisions of the Supreme 
Court upon the question of jurisdiction, and fully 
establishes the doctrine that the judicial power of the 
l'nited States must not be exerted in a case to which 
it does not extend, even 7/ both parties destre to have it 
exerted, and it is applied in all cases where the juris- 
diction does not appear from the record, and whether 
a plea is filed to the jurisdiction or not. The parties 
themselves cannot waive it, and the courts will act o0/ 


their own motion and dismiss the action. 


Geel! & Huckabee, 16 Wall, 414, p. 4 
Pequ enot Pent RK. R. 16 How 104 
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although the plea to. the jurisdiction was overruled, 
and the defendant did not except thereto, or seek to 
reverse it in his writ of error, and also waived this 
defence by pleading over, yet it was held that the 
plaintiff must show, in his pleading, that the suit he 
brings is within the jurisdiction of the Court, and that 


he is entitled to sue there. ‘‘Andif he omits to do this, 
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and should by any oversight of the Circuit Court, 
obtain a judgment in his favor, the judgment would be 
reversed in the appellate Court for want of jurisdiction 
in the Court below.” 

2. The motion to dismiss, we have seen, can be 
made at any time in the United States Courts for want 
of jurisdiction, and the Court cannot entertain a suit 
for any purpose but to dismiss it, where it perceives a 
want of jurisdiction, and the next question is, whether 
Sec. 195 of the Code of N.C., can be applied so as to 
confer jurisdiction. ‘That Section provides as follows: 
“If the county designated in the summons and com- 
plaint be not the proper county, the action may, not- 
withstanding, be tried therein, unless the defendant, 
before the time of answering expires, demand in 
writing that the trial be had in the proper county, and 
the place of trial be thereupon changed by consent of 
parties or by order of the Court.” 

It is diffcult to perceive how a statute of a State 
can give jurisdiction in a Federal question where the 
law of Congress does not give it or provide for its 
being given by the State, and where the jurisdiction is 
fixed by that law. 

When the action was brought in Cleveland, the 
Court of that county had zo jurisdiction, the action 
was coram non judice, and the only jurisdiction it had 
was to dismiss. A case can be removed only by a 
Court having jurisdiction. A court having no juris 
diction cannot confer jurisdiction, It cannot be pre- 
tended that a United States Court having no jurisdic 
tion of a case can remove it to another United States 
Court having jurisdiction. All the decisions are that 
it can only dismiss. 
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If the 4th section of this act, the proviso, enlarges 
the jurisdiction of the State Courts so as to embrace 
cases like the present case, it does not apply, here, be 
cause this action was begun /rzor to the said statute, 
to-wit: on the 19th June, 1882, while the statute was 
passed on the 12th July succeeding. 

By the Code of N. C., sections 161, 199 and 830, 


the action commences when the summons is issued. 
Wheeler vs. Cobb. 75 N.C. 21. 
etheridge vs. Woodly, 82 N. C. 11 
If the Superior Court of Cleveland County had no 


jurisdiction at the commencement of the action, it is 


not given by the act in cases where the actions had 
already been begun. 

The rule is that a statute takes effect from the 
date of its passage. 

Matthews vs. Zane, 7 Wheat. at Page 211; also 5 Wheat. 244 

The ground upon which the State Courts can, 
remove to another county, is in the provision of ¢he 
Code, Sec. 195, but that is not for want of jurisdiction 
but to change the place of the trial only. But the 
National Banking Act, in the very section, giving the 
penalty, designates and limits the Courts that may 
enforce the penalty. The penalty and the Courts go 
together and one can no more be disregarded than 
the other. The power must be exercised as given. 
The Superior Court of Cleveland having no jurisdic 
tion of the action, was only competent to dismiss, and 
as the want of jurisdiction cannot be waived, the 
motion must be allowed in this Court, or whenever 
or wherever made, or whether made at all, where the 


record shows a want of jurisdiction, 


Det (+R W Guthard, 114  S., 133 
It is not the ‘Judiciary act of Congress’’ that 


, 


governs the case, but the ‘National Banking Act,’ 
and neither State legislation or judicial construction 
can affect the jurisdiction as pointed out in Sec. 5198 


s 


of the Banking law 


Old tiam = S st. 4 240 
See, also as throwing light upon the subject. 

New O ; hat Adams, 3 Woods, 24 
Manufacturers Nat Bank vs. Black, 8 Blatch, 138 


STATUTE OF LIMITATIONS CONTAINED IN THE ACT. 


The complaint sets forth two contracts of loan 


entered into with the Bank, one in 18,7 and the other 


in 1878, and the alleged usury in the aggregate and 
without stating the per cent of interest paid, is claimed 
to have been received under these contracts, without 
setting out in the complaint or alleging specifically, a 
single case of payment of usurious interest, within two 
years after the beginning of the action. The complaint 
must show the offence to have been done within two 
years to support the action. Therefore, the complaint 
does not set forth facts suthcient to constitute a cause 


of action. 


Forteitures are not tavored in law. and the 
Courts always incline against them. The entire 
ottence oO} rece IVIng urious interest, at different 


times prior to the commencement of the action. upon 


the same contract, without setting out any particular 


sum or payment, within two years, constitutes but one 
cause of action, and that cause is lost by lapse of time. 
If the complaint does not set out a cause of action, no 
evidence is admissible, to wzake a cause of action, else 
all pleadings are useless, 

Kempton vs. Sullivan, Sav. Inst., $3 N. H., $81. 

2. The plaintiff neither amended or asked to 
amend his complaint, the evidence was incompetent 
and the action was barred. Inan action to recover a 
forfeiture, the declaration must set forth every fact 
which is necessary to inform the Court that his case ts 
within the statute 


Comyns Dig. Pleader (c. 50) (c. « 
Wright vs. Wheeler, 8 Ired., 184 
She lton v<¢ Davy < AG N ‘ 224 


Oates vs. Grav, OON. C., 44: 
HTT. 


Tue AVERMENTS NOT SUFFICIENT TO CONSTITUTE A 
Cause or Acrion, 

The complaint does not allege what is the legal 
interest fixed by the laws of the State, nor does it 
negative that there are State banks of issue, which by 
law are allowed a greater yale of wnterest than 7s 
allowed by the general law of the State. 

In a penal action, the averments of the complaint 
must comply strictly with the statute giving the penalty, 
and the complaint must contain all the averments 
therein required, and negative all matter in the statute 
going to defeat or qualify the right of action. The 
Court must see from the complaint itself, as compared 
with the statute, that the plaintiff is entitled to recover. 
Banks are private corporations, and the Court cannot 
judicially know that there are no banks in this State, 


wreater 


a 


whose charter allows them to take interest 


than that allowed by the general law of the State. 


The complaint must contain the averment and denial 
that there are such banks, as well as allege and show 


what is the legai rate of interest. 


Re ’ Stat 1 


If the Court should hold that it can help out the ’ 
complaint, because itis bound to know the rate of 
interest allowed by the public law of the State, it is 
submitted that that principle cannot apply to help out 
the complaint, by supplying the want of the averment 
that there are no banks of issue in this State, where 
a different rate of interest is allowed. 

1 Sanders 2 y Williams 

This view of the insuthciency of the complaint ts 

the more conclusive because this qualification as to : 


State banks, is inserted in the act as an “exception,” 
in regard to which the rule of pleading is this: “If 


there be an exception in the enacting clause of a : 
statute, it must be xegaéived in pleading ; but if there 

be a separate proviso that need not, and the defendant 

must show that by way of defence. 


1 Kent ¢ m. 4 
Ours is an exception in the Statute 


Com. Dr I 
1 Saunders R 


Ce] 292, note I, 

3. While the construction put upon declarations 
for penalties may be more liberally construed now, 
the rules requiring certainty are not abolished. 

McKay vs. \W it ' lred 252 
Allen vs. Ferg n, 6 Ired,, 17 
McKee vs. Lineberger, 69 N. C., 217 


3 Tones, 138 

The motion in arrest of judgment should have 
been allowed, If the declaration is defective, or if 
upon the whole record, the plaintiff is not entitled to 
the judgment he asks, it will be arrested 


Wright vs. Wheeler, 8 lIred., 184 
Love vs. Commissioners, 64 N. C., 706. 
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FACTS, 


The defendant in error brought his action against the plaintiff 
in error, a national bank, for the penalty for usury. The action 
was brought in the Superior Court of Cleveland county, N. C., 
and the eomplaint alleged that the defendant (plaintiff in error) 
did a general banking business at-Charlotte, N.C. The town 
of Charlotte is in the county of Mecklenburg. The defendant 
(plaintiff in error) appeared and filed pleas in bar (record, page 
9), but filed no plea to the jurisdiction, and did not ask to have 
the case removed to Mecklenburg county. Under the provis 
ions of the act of Congress of February 18, 1875 (Revised 
Statutes, $5198), any State, county or municipal court in the 
county or city in which the association is located has jurisdic- 
tion to try actions against them. 


POINTS PRESENTED. 


1. Does it sufficiently appear on the record that any Federal 
‘question is presented ? 

2. Did the State court err in deciding that the plaintiff in 
error had waived the question of jurisdiction by pleading to the 
merits and going to trial in Cleveland county ? 


First point: It nowhere appears in the record that any right 
under any statute of the United States was claimed by the plain- 
tiff in error, and that the decision of the Supreme Court of 
North Carolina was adverse to such right. Gibson v. Chauteau, 
8 Wall., 314. | 

It is admitted that since the decision in Gross v. Mortgage 
Company, 108 U. S., 484, this court can look into the opinion 
of the State court to see whether any Federal question was pre- 
sented. The opinion of the State court in this case admits the 
right claimed, but decides that, in accordance with the State 
practice, the plea to the jurisdiction was not interposed in apt 
time. This isa question of practice which this court will not 
review. 

In Commercial Bank v. Rochester, 15 Wall., 639, the Court 
say: “It is said in this case that the Court must have decided in 
favor of the validity of the tax, which, it is conceded, would 
have given this court jurisdiction. But this does not appear 
either affirmatively or by necessary intendment. For the case 
may have been decided on the form of the remedy which the 
practice in the State courts required the plaintiff to adopt, or on 
the technical insufficiency of the pleading.” 

The act of Congress (Revised Staiutes, §5198), gives toe cer- 
tain State courts jurisdiction of all actions against ‘national 
banks, and if the action is brought in the wrong State court it 
is only a question under the State statutes regulating a change 
of venue, and the decision of the State court on the construction 
of these statutes is not subject to review in this court. Insurance 
Oo. v. The Treasurer, 11 Wall., 204; Klinger v. Missouri, 13 
Wall., 257. 

It is therefore insisted that the decision of the State court did 
not deny the plaintiff in error the right to remove the case, 
under the act of Congress, but only decided that under the State 
statutes and decisions in regard to venue, the application to remove 
was not made in apt time. To support this position the decision 
in Insurance Co. v. The Treasurer, 11 Wall., 204, is relied on, 
in which this language is used: “Had the State court decided 
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against the right of the plaintiff, and had it so appeared by the 
: record, the jurisdiction of this court would have attached to the 
| case. But it does not appear. It only appears that they have 
decided that the plaintiff has no remedy under this statute. Its 
right to recover the illegal tax is undisputed, but not to recover 
it in this way.” Carter v. Bennett, 15 Howard, 354-357. 
Second point: Did the State court err in deciding that the 
plaintiff in error had waived the question of jurisdiction by 
pleading to the merits and going to trial in Cleveland county. 3 
The Superior Court of Cleveland county, in which the action a 
was brought, is a court of general jurisdiction (Brooks v. Mor- a 
gan, 5 Ired. Law, on page 485), and had jurisdiction of the sub- 
ject-matter of the action, and of the persen of a national bank. . 
Unless there be some peculiar circumstance excluding the plain- ia 
tiffs or exempting the defendant, and if there be any such, it 
must be brought forward by plea to the jurisdiction. (Carter 
v. Bennett, 15 Howard, 357). Under the act of Congress the = 
Superior Court of Mecklenburg county had jurisdiction in all i 
actions against national banks, and both courts had jurisdiction a 
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in local actions, under the regulations of the State statutes. ha 
(Casey v. Adams, 102 U. S., 66). It will be noted that the r 
question is not one of jurisdiction between the Federal and ie 
State courts, but only in which State court the action should oe 
be brought. In other words, the State courts have jurisdic- — 
tion, and it is only a question of venue. Under the decisions in 
North Carolina, the fact that the court does not have jurisdic- 
tion of the persou must be taken advantage of by plea in abate- 
ment, otherwise the jurisdictional question is waived, and the 
court can render a valid judgment. Branch v. Houston, Busb., 

85; McMinn v. Hamilton, 77 N. C., 300; Cloman v. Staton, 78 

| N. C., 235. 

The Code of North Carolina, §190, provides: “Actions for 
the following causes must be tried in the county in which the 
subject of the action, or some part thereof, is situated, subject to 
the power of the court to change the place of trial in the cases 

provided in thisCode: (1). For the recovery of real property, or 
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of an estate or interest therein, or for the determination in any 
form of such right or interest, and for injuries to real property.” 

In Lafoon v. Shearin, 91 N. C., 370, an action was brought 
in the county of Wake to recover an interest in land lying in 
the county of Granville. The defendants did not plead to the 
jurisdiction, but filed pleas in bar. The Supreme Court held 
that by failure to plead to the jurisdiction it was waived, and 
the Superior Court of Wake acquired jurisdiction. 

By section 195 of The Code of North Carolina it is provided : 
“Tf the county designated for that purpose in the summons and 
complaint be not the proper county, the action may, notwith- 
standing, be tried therein, unless the defendant, before the time 
of answering expires, demand in writing that the trial be had in 
the proper county, aid the place of trial be thereupon changed 
by consent of parties or by the order of the court. The court 
may change the place of trial in the following cases: (1). When 
the county designated for that purpose is not the proper county,” 
etc, 

If the plaintiff in error had taken advantage of the fact that 
the action was brought in the wrong county, by proper plea, the 
only result would have been a change of venue. But it does not 
file such a plea, but pleads in bar and goes to trial, and after an 
adverse judgment, both in the lower court and on appeal, it now 
asks this court to declare the judgment a nullity, because the 
case was tried in one county instead of another, when it failed 
to ask for the removal in proper time, 

The act of July 12, 1882, giving generally jurisdiction to the 
State courts over national banks, does not apply to this case, as 
that act applies only to “suits hereafter to be brought,” and this 
action was commenced on June 19, 1882, a few days before that 
act was passed. But this act shows the policy of Congress in 
regard to suits against national banks, and this court will, as far 
as it can do so, so construe the former statute as to make it con- 
form to the declared policy of Congress, as expressed in the last 
act, which is construed in Leather Mfg. Bank v. Cooper, 120 U. 
S.,778. The only effect of a reversal of the judgment would 
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be to send the case back, to be tried again in a new action in 
the same county, the courts of which now have undisputed juris- 
diction. 

“The objection to jurisdiction upon the ground of citizenship 
in actions at law can only be made by plea in abatement. After 
the general issue it is too late.” DeSobry v. Nicholson, 3 Wal- 
lace U. S., 423; Carter v. Bennelt, 15 Howard, 354. 

It is frequently the case that acts of Congress so directly refer 
to State statutes in pari materia that the latter are by construe- 
tion made parts of the former which without the latter could not 
be carried into execution. This is eminently so in the case of 
the election laws of the United States, the machinery for the exe- 
cution of which is provided by the States. The State statute for 
many purposes is a part of the act of Congress to the same 
extent as if the provisions which are applicable thereto were 
repeated therein and offences are committed under their joint 
operation. This is illustrated in Ex-parte Seebold, 100 U. S., 371, 
and Ex-parte Yarborough, 110, 671, and cases cited, 

And in civil causes when an action or suit is brought in a court 
of the United States for a cause of action arising under a State 
statute or law, the practice and~ procedure is governed by the 
law of the United States applicable to such courts; and for the 
same reason when an action is brought in the State courts on a 
cause of action given by a United States statute the practice and — 
procedure is such as the State Jaw declares for its courts, The 
U. 8. statute cannot declare that in such cases the distinction 
between courts of iaw and courts of equity shall continue to be 
observed nor can the State statute declare that in such cases this 
distinction shall be disregarded. In each class of case the “ lex 
fori” prevails, and each administers the right according to its 
own system of practice and procedure. 

The question before the court is one of practice and procedure 
only in which the State statute governs. Carter v. Bennett, 15 
Howard U.S., 357; Jones v. Mc Masters, 20 Howard, 22. 

JOS. B. BATCHELOR, 


(Of Barcustonr & Deveaerx), 


Altorney for Defendant in Error. 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 18809. 


No. 1140. 


PATRICK C. BOYLAN, PLAINTIFF IN ERROR, 
vs. 


THE HOT SPRINGS RATLROAD COMPANY 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF ILLINOIS 


FILED APRIL 29, 1886. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 18809. 


No. 1140. 


/ 
j 
PATRICK C. BOYLAN, PLAINTIFF IN ERROR, 
US. 
THE HOT SPRINGS RAILROAD COMPANY. 
IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF ILLINOIS. ° 
INDEX 
Original. Print. 
| I icctnnecen ence enmibewes — : l I 
. Precipe for summons nals : :  seediiasiaiaatiiiaiaiiabinlal : . 2 l 
TEI TATE AA AT ; 2 
Summons ...... os colebialeeaen panne mi ionedesitdeteceineisileaiini 4 2 
Marshal’s return... -—- ilies ai. > 3 
Declaration ...__-. ne nae iii 6 3 
: Demurrer ‘ adie Suit . eesti aa Riciaani acai 25 11 
Order taking demurrer renin Er. SORT ae 28 12 
: Order overruling demurrer, &c......-.....-.-~--. Me AOR COeD enews 28 12 
: Stipulation extending time to plead_-_- pemee wirecnnee cine iniosbiien 29 13 
: ali aat ae lant intel, nsistthcesaiatineagl hinevuiiinitiiiaes 30 14 
: Joinder, demurrer, and motion as to pleas_-- sinsintalitabesaiidinaeniiaih i 43 19 
Order sustaining demurrer to certain pleas, &c..__..-..-- " 45 20 
Amended and additional pleas___- eR en aiiitelsiiien 46 21 
Demurrer to certain amended pleas ne ay aon, ne ONES er eRe hemo 50 23 
Order sustaining demurrer to amended pleas . D1 23 
Judgment _____- ispaae ites acl ioasl vdieneentee : ie 52 23 
Bill of exceptions___....-- iol tailed Sibi = einaiie iatiiesiiaia 53 24 
Testimony of Patrick C. Boylan ._. -eheeETeraETesecuenen 53 24 
Copy of ticket and coupon --._..-~--- ptinaneeaneneaiene 64 31 
Deposition fe SS on siesiidhicildientaniteiitandieeeais 63 33 
: Testimony of Patrick C. Boylan (recalled)......-....-.---.-... 74 87 
z Motion to strike out certain evidence._............ -...-. _ 74 37 
; BIR EES se EET Oey a oe ee ae eee ‘ 76 38 
TE a Ne ee — 76 39 


S ceteemeeattilieeeeneneenaeee - a ee a —_ - — _ — — 


Jupp & DetwriLer, PRINTERS, WASHINGTON, JUNE 13, 1889. 


Faas 


Fs 
es 
ot 
Ps 


I] INDEX. 


Stipulati n to submit under 20th rul: pare inape Fe ea 
Bond. _ ; . aaa ise ili: cainciiiaieaaaaiiiiliaas 


*¥ 1 : 4° 
Cierk’'s certificat 


Original. Print. 
RO) 10) 
R] 40 
&:} i] 
4 4] 


Writ of error sicanieilidiaiaasis 

Citation = ee eee eee . 85 42 

Assignment of errors ; ee ane ell) 1} 

Specification of the full substance of the evidence rejected and excluded 90 5 

OE ee een eee ‘ a i: iii 93 4 
° 


4‘, 


«it 


Reo — ere tt lleati, 


* AR aay. a 


a. ee gets ® 
" 7g 


PATRICK C. BOYLAN VS. THE HOT SPRINGS RAILROAD Co. 1 


1 Pleas in the circuit court of the United States of America 
for the northern district of Illinois, held at the United States 


- court-rooms, in the city of Chicago, in the district aforesaid, before 


the Hon. Walter Q. Gresham, judge of the circuit court of the 
United States for the seventh judicial district, on Monday, the sev- 
enteenth day of December, in the December term of said court, in 
the year of our Lord one thousand eight hundred and eighty-eight, 
and of our Independence the one hundred and thirteenth year 


WM. H. BRADLEY, Clerk. 


Patrick C. Boyan 
v8. Assumpsit. 
Tue Hor Sprinas RaritRoAp CoMPANY. 


NORTHERN District or ILLtNo!s, 8s: 


Be it remembered that on the ninth day of April, 1887,came the 
plaintiff, by his attorney, and filed in the office of the clerk of the 
circuit court of the United States for the northern district of Illinois, 
at Chicago, in said district, his pracipe for a summons, and also at 
the same time his bond for costs in said above-entitled cause ; which 
said precipe and bond are in the words and figures following, to 
Wit: 


2 Precipe. 
Unitep States or America, Northern District of Illinois: 

In the Circuit Court for the Northern Division of said District. 

Patrick C, BoyLan 
v8. > Assumpsit, $40,000. 

Tue Hor Sprinas Rartroap Company. } 

The clerk of said court will please issue a summons in the above- 
entitled cause in a plea of trespass un the case on promises, to the 
damage of said plaintiff in the sum of forty thousand dollars, di- 


rected to the murshal of said district to execute, and make it return- 
able to the May term of said court, A. D. 1857, 


Chicago, April 9th, 1887. 
LYMAN M. PAINE, 
Plaintif}'s Attorney. 
To Wm. H. Bradley, Esq., clerk. 


(Endorsed:) Filed Ap’l 9, 1887. Wm. H. Bradley, clerk. 
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o Bond for Costs. 


UnITep STATES oF AMERICA, cas 
Northern District of Illinois, Northern Division, | ° 


Circuit Court. May Term, A. D. 1887. 


Patrick C. BoyLAN 
v8. In Assumpsit. 
Tue Hor Sprincs Rarmroap Company. | 


| enter myself security for costs in this cause, and promise to pay 
all costs which m: iy accrue te the opposite party In this action or to 
any of the officers of this court, and in default of payment by the 
plaintiff of any costs ordered or adjudged to be paid by him I 
hereby agree and stipulate that executiou may issue against my 
property for any costs taxed against said plaintiff, 

Dated this ninth day of April, A. D. 1887. 

LYMAN M. PAINE. 


(Endorsed :) Filed April 9, A. D. 1887. Wm. H. Bradley, clerk 


4 On the same day, to wit, on the ninth day of April, 1887, 

there issued out of said clerk’s office a writ of summons In 
said entitled cause; which said writ, together with the return of the 
marshal endorsed thereon, is in the words and figures following, to 
WIL: 


Summons. 


Circuit Court of the United States of America, Northern District of 
[llinois, ss. 


The United States of America to the marshal of the northern dis- 
trict of Illinois, Greeting: 


We command you to summon The Hot Springs Railroad Com- 
pany, if found in your district, to be and appear before our judges 
of our circuit court of the United States for the northern district of 
[Illinois on the first day of the next.term thereof, to be holden at 
Chicago, in the district aforesaid, on the first Monday of May next, 
to answer unto Patrick C. Boylan of a_ plea of trespass on the case 
upon promises, to hisdamage, as is alleged, of forty thousand dol- 
lars; and have you then and there this writ. ; 

Witness the Ilon. Morrison R. Weite, Chief Justice of 
the Supreme Court of the United States of America, at 
[seAL.] Chicago aforesaid, this 9th day of April, in the year of our 
Lord one thousand eight hundred and eighty-seven’ and of 
D our [Independe nee the. ll ith year. 


WM. H. BRADLEY, Clerk. if 
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Marshal’s Return. 


I have served this writ upon The Hot Springs Railroad Company, 
therein named, by reading the same to and within the presence and 
hearing of and by delivering a true copy thereof to Joseph Reynolds, 
president of the aforesaid company, on the 30th day of April, A. D. 
1887. 

F. H. MARSH, 
U.S. Marshal. 
GEO. N. JONES, Deputy. 


(Endorsed :) Filed April 30, A. D. 1887. Wm. H. Bradley, clerk. 


6 Afterwards, to wit, on the twelfth day of May, 1887, came 

the plaintiff, by his attorney, and filed in said clerk’s office 
his declaration in said entitled eause: which said declaration is in 
the words and figures following, to wit: 


Declaration. 


UNITED STATES OF AMERICA, aig 
, . . . . . oe 
Northern District of Illinois, | 


In the Cireuit Court of the United States, at Chicago, of the May 
Term, A. D. 1887. 


Patrick C. Boylan 
v8. - Assumpsit. 
Tut Hor Sprixncs Raitroap Company. } 


Patrick C. Boylan, the plaintiff in this case, who is a citizen and 
resident of the city of Chicago, in the northern district of the State 
of Illinois, by Lyman M. Paine, his attorney, complains of The Hot 
Springs Railroad Company, the defendant in this case, which is a 
corporation, citizen, and resident of the State of Arkansas, duly 
created and organized therein, and doing business in said State of 
Illinois by the sale of tickets and the making of contracts for the 
transportation of persons and property over its line of railroad, 

which is located in said State of Arkansas, of a plea of tres- 
7 pass on the case upon promises, in manner and form as Is 
hereinafter set forth. 


- First Count. 


For that whereas heretofore, to wit, on or about the eighteenth 
day of March, A. D. 1882, at Chicago aforesaid, the said defendant 
was then and there engaged in the business of selling tickets and 
making contracts for the carriage and transportation of persons and 
property over the iine of its said railroad in the State of A rkansas, 
and a certain other corporation, known and called as and by the 
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name of the Wabash, St. Louis and Pacific Railway Company, and 
certain persons acting and doing business under said name, were 
then and there selling such tickets and making such contracts as 
the agents of said defendant; and the said plaintiff then and there 
desired to go and journey from said city of Chicago to the place 
known as and called by the name of Hot Springs, in said State of 
Arkansas, and after a short stay there to return to said Chicago ; 
and thereupon said plaintiff then and there applied to said de- 
fendant, by and through its said agents, at the office of such agency 
in said Chicago, and requested the sale to him of a ticket and the 
making with him of a contract for the safe carriage and transporta- 
tion of the person of the said plaintiff, and of such property and 
effects as are commonly known and carried as baggage, from said 

Chicago to said Hot Springs, and after a reasonable time, not 
8 exceeding fifty-five days next thereafter, for the like safe car- 

riage and transportation of the same person and property of 
said plaintiff from said Hot Springs back to said Chicago. 

And thereupon said plaintiff then and there paid to said defend- 
ant—that is to say, to said agent—a large sum of money, to wit, the 
sum of forty-one dollars and fifty cents ($41.50), which sum said 
agent then and there accepted and received ; and thereupon and in 
consideration thereof said defendant, by said agent, then and there 
issued and delivered to said plaintiff a certain ticket, contract, and 
agreement for the carriage journey and return aforesaid, wherein 
and whereby it was,among other things, recited, provided, and agreed, 
in substance, as follows, to wit: 

1. ‘That thesame was issued by said Wabash, St. Louisand Pacific 
railway. 

2. That it was so issued as a special tourist ticket. 

3. That it entitled the plaintiff to a first-class passage over the 
railroads named to Hot Springs, in the State of Arkansas, and to the 
like passage to return to said Chicago. 

4. Subject to the condition that it be officially stamped on the 
back thereof and presented, with the annexed coupons still attached 
thereto, to the conductor of the railroad train in which the passage 

should be taken. 
9 od. That in consideration of the reduced rate at which the 
ticket was sold the purchaser made and signed an agreement 
thereon with the several companies over whose lines the ticket en- 
titled him to be carried, which agreement contained, in substance, 
the following provisions, to wit: . 

1. That the said Wabash, St. Louis and Pacific railway limited 
its own responsibility for the carriage for which the ticket was issued 
to its own line of railroad, and acted only as the agent of the other 
lines of railroad over which the transportation was then to be made. 

2. That the ticket should not be transferable, and that the pur- 
chaser should not be entitled to any stop-over ticket or privilege 
unless the same should be allowed by the local regulations of the 
line on which the passenger should desire to make a temporary stop 
in the course of his journey. 

3. That any alteration of the ticket should render the same void. 


: 
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4. That the ticket should be good for the going passage from Chi- 
cago to Hot Springs for five days only after the date of the sale 
thereof, as stamped on the back of the same. 

5. That the ticket should not be good for the return passage unless 
the holder thereof should identify himself as the original purchaser 

to the satisfaction of the authorized agent of the Hot Springs 
10 railroad, at Hot Springs, in the State of Arkansas, within fifty- 

five days from the date of the sale thereof, and that it should 
be good therefor only when officially dated and signed in ink and 
duly stamped by said agent; and that thereupon the same should 
be good for the return passage only for five days from the date last 
aforesaid. 

6. That the purchaser agreed to sign his name and otherwise 
identify himself as such whenever called upon to do so by any con- 
ductor or agent of the lines over which the carriage was to be made 
according to the reading of said ticket. 

7. That the liability for a loss or injury to baggage during such 
transportation should be limited to wearing apparel of a value not 
exceeding one hundred dollars. 

8. That the coupon tickets attached to the principal ticket would 
not be received and treated as valid if detached therefrom. 

9. That the signature of the purchaser to the contract should be 
in ink. 

10. That unless all the conditions of the ticket should be fully 
complied with it should be void, meaning that it should be voidable 
at the proper election of the carrier, duly made and communicated 
to the holder of the ticket. 

11. That the purchaser should not hold any of the lines of rail- 

road, meaning the owners and proprietors of said lines, liable 
1] for or on account of any statement not in accordance with the 
contract made by any person employed on any of said lines. 

12. And finally that no agent or employee of any of said lines 
had any power to alter, modify, or waive in any manner any of the 
conditions named in the contract. 

Which said contract was then and there signed by said plaintiff 
by the name and style of P. C. Boylan, and was also signed on be- 
half of said carriers, to wit, by George H. Daniels, general ticket 
agent, and was witnessed by one H. C. Keeran, and to which said 
principal general ticket six special coupon tickets were annexed as 
follows: 

1. One coupon for the passage from said Chicago to St. Louis, in 
the State of Missouri. 

2. One coupon for tie passage from said St. Louis to Malvern, in 
the State of Arkansas. 

3. One coupon for the passage from said Malvern to Hot Springs, 
in said State of Arkansas. 

4. One coupon for the return journey from said Hot Springs to 
said Malvern. 

5. One coupon for the return journey from said Malvern to said 
St. Louis. 

6. One coupon for the return journey from said St, Louis to Chi- 
cago. 
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All which matters and things will more fully and at large appear 

upon the production and exhibitof said principal ticket and cou- 

12 pons, which the said plaintiff will require the said defendant 
to do before or upon the trial of this case. 

And whereas also afterwards, to wit, on March 19th, A. D. 1882, 
the said plaintiff, having complied with and performed all and 
singular the conditions of said contract on his part to be done, de- 
parted from said Chicago and made the outward journey to said 
Hlot Springs, for which said ticket was issued, and in due course 
arrived safely at the last-named place, according to the said contract 
for his transportation thereto. 

And whereas also atte rwards, Lo wit, On April 19th, A. 1D). 1882, at 
said Hot Springs, the said plaintiff desired and determined to return 
to said Chicago and soon thereafter to proceed to the State of Cali- 
fornia, there to engage in important business, as is hereafter more 
fully set forth; and thereupon said plaintiff proceeded to make his 
preparations for said return, and in the hurry thereof he did not 
notice or remember that his said ticket was required to be dated, 
signed, and stamped at said Hot Springs not more than five days 
before the day on which said plaintiff would arrive in said Chicago 
on his said return journey thereto. 

And so said plaintiff presented his said ticket without having 

been so signed, dated, and stamped to the baggage agent of 
15 said Hot Springs Railroad Company at said Hot Springs, 

with his baggage, and requested said agent to give him a 
check for said baggage to said Chicago, and thereupon said agent 
inspected said ticket and acce pted the same as good and suflicient, 
and thereupon gave said plaintiff a check for said baggage as so re- 
quested ; and said plaintiff avers that if said baggage agent had 
then refused to accept said ticket and give said check, or had in any 
way called the attention of said plaintiff to the omission to have 
said ticket so dated, signed, and stamped, it would have been in the 
power of the said plaintiff to have the said omission supplied ; and 
said plaintiff further avers that in such case he would accordingly, 
without objection or delay, have caused said omission to be fully 
supplied. 

And the said plaintiff also avers that his said baggage was after- 
wards and in due course actually carried under said check from 
sald Hot Springs to said Chicago, and that the same was upon the 
delivery of said check to him wholly taken out of his custody and 
control, and that he could not regain the same, except upon the 
presentation of said check at the place of arrival in said Chicago 
after his return thereto. 

And thereupon afterwards, to wit, on the day and year last afore- 

said, at Hot Springs aforesaid, the said plaintiff went to the 
14 gate of entrance to the tre \in of cars of said HotSprings Railroad 

Company in which he desired and intended to take said 
return passage to Chicago, and there again presented the same 
ticket, in the same condition and with the same omissions as when 
it was presented to said baggage agent, to another agent of said Hot 
Springs Railroad Company, who was then and there in charge of 


ee 
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said entrance and whose duty it then and there was to refuse 
admission to every person who did not have a ticket entitling him 
to carriage in the cars of the train next about to start on its jour- 
ney; and the said last- mentioned agent then and there also 
inspected said ticket and accepted the same as good and sufficient 
to entitle the said plaintiff to transportation in and by said train 
from said Hot Springs to said Chicago, and thereupon admitted said 
plaintiff, and he went to said train and took a seat in one of the 
cars thereof, and soon thereafter said train left said Hot Springs and 
proceeded on its journey to said Malvern, whereby the said defend- 
ant put it wholly out of the power of : said plaintiff to supply said 
orr Issions. 

And the plaintiff avers that if said gate agent had rejected said 
ticket or sabeaned thereto said plaintiff then could and immediately 

would have caused said omissions to be fully supplied. 


15 And said plaintiff also avers that, having so as aforesaid 
accepted said ticket and checked his baggage and admitted 


him to said train and carried him away from the place where said 
ticket was required to be so dated, signed, and stamped, and thereby 
put it out of the power of said plaintiff to supply said omissions, it 
thereupon and thereby became and was the duty of said defendant 
to carry and transport said plaintiff over its said line without any 
such signing, dating, or stamping of said ticket, and thereupon and 
thereby the said defendant became and ever since has been and still 
is wholly estopped to set up and insist upon all or any of the mat- 
ters and things so as aforesaid omitted from said ticket. 

And thereupon and in consideration of the premises the said de- 
fendant then and there undertook and promised not to object to or 
reject said ticket for or on account of all or any of the matters 
omitted therefrom as aforesaid. 

And said plaintiff avers that he was at all times ready and 
willing and never refused to sign his name and identify himself 
whenever called upon to do so by any conductor or agent of any of 
the lines of railroad included in said journey, but that no such 
agent or conductor ever asked or required any such identification 

of said plaintiff before the breach of said contract of car- 
16 riage as is hereinafter set forth. 

Nevertheless the said defendant, not regarding its said 
promises, undertakings, and duties toward said plaintiff, but wilfully 
and maliciously contriving and intending to wrong and injure, op- 
press and damage, the said plaintiff, did not nor would well and 
safely continue to transport and carry him over its said line of rail- 
road on his said return journey to Chicago on the dav and year last 
aforesaid, but, on the contrary, the said defendant, by its conductor 
in charge of said train, wholly disregarded its said contract, and re- 
jected and refused to accept said ticket as good and sufficient, and 
at Lawrence, in said State of Arkansas, said “defend: ant, in breach of 
said contract, caused said plaintiff to be expelled from said train 
with great force and violence, and also in breach of said contract 
vaused him to be violently beaten, bruised, wrenched, stamped upon, 
and maltreated, whereby he was greatly injured in his bodily health 
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and strength, and by reason thereof became and was sick and dis- 
abled for a long space of time, to wit, from the date of said expul- 
sion to the bringing of this suit. 

And said plaintiff avers that by reason of the injuries aforesaid 
and the sickness thereby caused he has been put to great trouble, 

pain, and expense, and that the bodily injuries so as afore- 
17 said inflicted by said defendant upon said plaintiff have been 

and are continuous, and still constitute an active cause of in- 
jury and damage to his bodily health and strength and his ability 
to transact business and perform labor of any kind. 

And said plaintiff aiso avers that he has been compelled to ex- 
pend in and about his said injuries and the sickness thereby caused 
a large sum of money, to wit, the sum of five thousand dollars, and 
will hereafter also be compelled to expend further large sums to the 
amount of five thousand dollars more. 

And said plaintiff also avers that the bodily injuries so as afore- 
said inflicted upon him by said defendant have damaged him to a 
large amount, to wit, the sum of forty thousand dollars, and that 
said injuries are so serious and continuous that a further damage 
will accrue therefrom to the amount of forty thousand dollars more. 

And the said plaintiff also avers that by reason of the breach of 
said contract of carriage as aforesaid by said defendant he, the said 
plaintiff, has suffered the following special damage, to wit: That 
prior to his said expulsion from said train said plaintiff had been of 
strong and robust health and vigor and capable of performing and 

enduring a large amount of severe and continuous labor in 
18 the transaction of business, and thereby of earning large 
sums of money from year to year. 

And prior to said expulsion said plaintiff had for many years 
resided at San Francisco, in California, and at Gold Hill,in Nevada, 
and had been engaged in divers gold and silver mining enterprises, 
and had large gains and profits thereby. 

And that a short time prior to his said journey to said Hot 
Springs said plaintiff had been informed of some then recent develop- 
ments of some of the said mining interests in Nevada, and had formed 
a plan of going to said San Francisco, upon his return from said Hot 
Springs, and of there engaging in deaiing in the stocks of the mines 
representing said interests. 

And said plaintiff also avers that soon after his return to Chicago 
from said Hot Springs, to wit, on or about May Ist, 1882, said plain- 
tiff, in pursuance of said plan, went again to said San Francisco for 
the purpose above stated ; but upon his arrival there he found him- 
self so injured by the ill-treatment and violence used by said de- 
fendant in his said expulsion, and suffered such severe bodily pain 
by reason thereof, that he was wholly disabled from carrying his 


said plan into effect or of engaging — any other business, but was 
compelled to go away from said San Francisco and submit to 
19 medical treatment and devote his time altogether to the re- 


covery of his health, which has never yet been and said plain- 
tiff fears will never be fully restored. 
And so said plaintiff wholly lost and was deprived of the oppor- 
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tunity of carrying into effect the plan aforesaid and of making all 
or any of the gains and profits that he would otherwise have derived 
therefrom. 

And said plaintiff also avers that the sole and only cause why he 
did — make and realize said gains and profits was the aforesaid in- 
juries so as aforesaid inflicted on him by said defendant; and said 
plaintiff further avers that the amount of the special loss and dam- 
age which he suffered by being so deprived of the gains and profits 
aforesaid was not less than forty thousand dollars, all which ought, 
of richt and according LO law, LO be paid and made good by said de- 
fendant. ' 

And the said plaintiff also avers that after his said expulsion from 
said train he was compelled to and did return from said Lawrence 
to said Hot Springs, and was there compelled to have his said ticket 
dated, signed, and stain ped as aforesaid : and the Peu pon afterwards 
said plaintiff returned to said Chicago, and during his journey 

thereto surrendered and delivered to the proper conductor the 
20 ticket aforesaid and all the return coupons annexed thereto, 

the outgoing coupons having been surrendered on the Journey 
from sald Chicago iis aforesaid, by means of which said return to 
suid Hot Springs said plaintiff suffered injurious exposure and was 
further vexed, annoyed, and damaged, and put to further expense. 

And the plaintiff avers that all and singular the injuries, dam- 
ages, and lusses in this declaration specified were and are the direct 
result of the wrongful acts of said defendant in breach of its said 
contracts, agreements, promises, and undertakings to and with said 
plaintiff, and that each and every of said injuries, damages, and 
losses could and, in fact, would have been wholly avoided and 
escaped if the said contracts, agreeing nts, promises, and undertak- 
ings had been weil and faithfully kept and performed by and on 
ihe part of said defendant. 

And the said plaintiff further avers that the said requirement 
that he should have said ticket so as aforesaid signed, dated, and 
stamped at said Hot Springs was wholly unreasonable, unlawful, 
and void and formed no valid part ol the contract of carriage 
whereon this suit is brought. 

And the said plainufl further avers that his said expulsion from 
sald car Was wholly unWwarrant d, ulre asonable, unlawful, and CXr- 

cessive and constituted a breach of the contract of carriage 
21 whereon this suit is brought, notwithstanding the omission 

of said plaintiff to have sald ticket signed, dated, and stamped 
at said Hot Springs 

In consideration of all which iInjuri $s and damages so as alore- 
said inflicted and done by said defendant upon and to said plaintiff 
and of the duty of said defendant to repalr, compensate, and make 
good the same, the said defendant afterwards, to wit, on the 22nd 
day of February, A. D. 1887, at Chicago, In the district aforesaid, 
undertook and promised well and faithfully to pay to said plaintiff 
the sum of forty thousand dollars on request. ; 
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Second Count. 


And whereas. also. heretofore, to wit, on or about March 18th, A. 
I). 1882. at Chicago, in the district aforesaid, the said defendant, for a 
certain sum of money theretofore paid therefor, undertook and 
promised, in and by a certain other ljke ticket, well and faithfully 
to carry and transport the said plaintiff on a certain other journey 
from said Hot Springs, in the State of Arkansas, to Malvern, in said 
State, when afterwards and within the space of fifty days then next 
follow Ing thie reto re quit sted 

And whereas afterwards and within said term of fiftv days, to wit, 
on or about April 19th, A. D. 1882, at said Hot Springs, the said 
plaintiff requested said carriage and transportation of and from the 


. 


} 


said defendant; and whereas thereupon, to wit, on the day 
22 and year and at the place last aforesaid, the said defendant re- 

eeived the verson of said plaintifl Into a railroad car, then 
and there destined to bi duly moved and transported to said Mal- 
vern, and moved said car out of said Hot Springs on its journey to 
said Malvern. 

But on arriving at Lawrence, a station between said Hot Springs 
and said Malvern, the said defendant, not regarding its promise and 
undertaking aforesaid nor its duty to said plaintiff in the premises, 
nevertheless, at said Lawrence, on the day last aforesaid, unlawfully, 
unjustly, violently, and abusively caused said plaintiff to be expelled 
and put out of said ear and to be greatly and dangerously bruised, 
beaten, wrenched, and torn by the agents and servants of said de- 
fendant, whereby Suid plaintiff was put LO greal expense and suffered 
much pain and anguish and lost large gains and profits in business 
that le would otherwise have made, all of which is to the damage 
of said plaintiff to the amount of torty thousand dollars. 

Whereby the said defendant became and then and there was and 
thence hitherto hath been and still is liable to pay to said plaintiff the 
said sum of forty thousand dollars inthis count mentioned ; and there- 
upon and in consideration thereof the said defendant then and there 
further undertook and promised to pay the same sum to the said 
plaintiff on request, 


Th ird ( ound. 


to 
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And whereas, also, heretofore, to wit, on or about February 22nd. 
A. D. 1887, at Chicago, in said district, in consideration of the facts 
that said defendant had theretofore unlawfully and with great force 
and violence expelled said plaintiff from one of its ears at Lawrence, 
in the State of Kansas, to wit, on or about April 9th, A. D. 1882, 
at Chicago, in the district aforesaid, and had thereby greatly bruised 
and injured and damaged said plaintiff,and that the injuries of said 
plaintiff's person thereby inflicted had continued to be activé causes 
of disease and disability of the plaintiff from the date last aforesaid 
until the day first in this count mentioned, and that said injuries 
also then were and would probably long continue to be such con- 
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tinuing causes of disease, disability, and damage to said plaintiff, 
and that the damage therefrom suffered by said ‘plaintiff in his per- 
son, business, money, and means of support would amount to the 
sum of forty thousand dollars and upwards: Thereupon, to wit, on 
the day and at the place in this count first mentioned, — undertook 
and promised the plaintiff to pay him the said sum of forty thou- 
sand dollars when thereunto afterwards requested. 


General Breach. 


94 Nevertheless the said defendant, although often requested 

to pay the said several sums of money In this declaration 
nentioned, hath noi paid the same NOF any or either of them, 
nor any part thereof. but to do SO hath wholly neglected anil re- 
11se f and stil] doth altoge the jm@eit olect filic dl refuse, LO the damage of 
the plaintiff to the sum of forty dooce dollars. 

Wherefore he brings suit, &ec 
LYMAN M. PAINE. 
Att’y for PU Ff. 


(lcndorsed:) Filed May 4 ISS7. Wm. H. bradley, clerk. 


, Afterwards, to wit; on the twenty-fourth day of June, 1887. 

came the defendant, by its attorneys, and filed In said clerk’s 
otlice its demurrer LO the declaration In said entitled cause: which 
said demurrer is in the words and figures following, to wit: 


Demurrer. 


UnITED STATES OF AMERICA, |{. 
Northe ri District of [llinois, j | 


In the Cireuit Court of the United States, to the July Term, A. D. 
1887 


Patrick C. BoyLan 
Us. > Assumpsit. 
Tue Hor Springs Raitroap Company. } 


vig te now comes the defendant, The Hot Springs Raiiroad Com- 
pany, by G. W. & J. T. Kretzinger, its attorneys, and enters a spec ial 
and limited ap - arance for said defendant, not here -by waiving its 
right to plead to the jurisdiction of this court, and says that the 
declaration filed in the above -entitle Cause and ¢ eac h count the reof 

is insutficient in law, and for grounds of special demurrer says: 
1. The said plaintiff does not show a performance on his part of 
the special contract in said declaration and each count thereof men- 
tioned which entitled him to a return passage or transporta- 

5 tion on or over the road of the defendant. 

That it is not shown In or by said declaration or either 
count the reof that the baggage-master of the de ‘fendant company 
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had any authority by any act to waive or in anywise change the 
terms and conditions of said contract, as stated and set forth tn said 
declaration and each count thereof. 

3. The act- of the baggage-master of said defendant company in 
said declaration and each count thereof recited do not and cannot 
in law bind or affect the defendant, and cannot and do not in any 
sense constitute a waiver of the performance in said contract in 
said declaration and each count thereof mentioned by and on the 
part of said plaintiff, as herein written. 

|. The acts or doings of the keeper at the entrance and of said 
defendant company which led to the train of cars in said declara- 
tion and each count thereof mentioned do not and.cannot in law 
have the effect pleaded by said plaintiff, and therefore this defend- 
ant did not waive and is not estopped. to insist upon the full per- 
formance of said contract by said plaintiff in order to entitle him 
to the use of said ticket on his return from Hot Springs to the city 
of Chicago, 

5. The conductor of the defendant company, to whom said 

27 ticket was presented by said plaintiff, had no authority to 

waive on the part of this defendant any requirement in the 

contract endorsed upon said ticket or to excuse the non-performance 
thereof or any part thereof by said plaintiff. 

6. This defendant is not liable in law for the remote damages 
claimed in said declaration and each count thereof. 

7. The agency of the company issuing and selling said ticket to 
said plaintiff in the city of Chicago is not sufficiently averred and 
set forth. : 

8. Wherefore and for other defects and insufficiencies appearing 
upon the face of said declaration and each and every count thereof 
this defendant prays judgment if he ought to be required to further 
plead or answer thereto. 

THE HOT SPRINGS RAILROAD 
COMPANY, 
By G. W. & J. T. KRETZINGER, 


Its Attorneys. 
Endorsed: Filed June 24, 1887. Wm. H. Bradley, clerk. 


98 Afterwards, to wit, on the twenty-third day of January, 

188s, in the December term of said court, 1887, in the record 
of the proceedings thereof in said entitled cause, before Hon. Walter 
Q. Gresham, circuit judge, is the following entry, to wit: 


— 


Orde ZA 


Patrick C. BoyLan 
rs. » Assumpsit. 
ry" ‘ ‘ 
Cue Hor Sprincs Rarroap Co. } 


Now come the parties, by their attorneys, and now comes on to 
be heard the demurrer of the defendant to the declaration filed 
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herein, and after hearing the arguments of the counsel the court 
takes the same under advisement. 


Afterwards, to wit, on the sixth day of February, 1888, in the 
December term of said court, 1887, in the record of the proceedings 
thereof in said entitled cause, before Hon. Walter (). Gresham, cir- 
cult judge, is the following entry, to wit: 


Ord: if 


Patrick C. BoyLan 
rg. . Assumpsit. 
Tune HUor Sprines RartrRroap CoMPARNY. 


The court, having considered and being now fully advised upon 
the demurrer of the defendant to the declaration herein, overrules 
the same, with leave to said defendant to plead specially in ten 
days. 


29 Afterwards, to wit, on the sixteenth day of February, 1888, 

there was filed in said clerk’s office a stipulation in said enti- 
tled cause; which said stipulation is in the words and figures follow- 
ing, to wit: 


Stipulation. 


['NrITED STATES OF AMERICA, } 
Northern Lrstrict of [llinois, j 


SS. 


[n the Circuit Court of the United States. 
Patrick C. BoyLAN ) 
Hor Sprirxvcs Rarroap Co. } 


It is hereby stipulated that the time to plead to the merits in the 
above cause be extended to March 15th, 1888, and that the defend- 
ant will thereafter unite with the plaintiff to speed the final hearing 
of said cause. . 
LYMAN M. PAINE, 

Plaintiff's Attorney. 
G. W. & J. T. KRETZINGER, 
| Defendant's Attorney. 
Dated Feb’y 15th, 1588. 


(Endorsed :) Filed Feb. 16, 1888. Wm. H. Bradley, clerk. 


30 Afterwards, to wit, on the fifteenth day of March, 1888, 

came the defendant, by its attorneys, and filed in said clerk’s 
office its pleas in said entitled cause; which said pleas are in the 
words and figures following, to wit: 


mee 
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Pleas. 


UNITED STATES OF AMERICA, ) 
Northern District of Illinois, } 


SS. 


[In the Cireuit Court of the United States. 


Tur Hor Sprincs Rairroap CoMPANY 
ats. > 
Patrick C. BoyLAN. } 


(1.) And the defendant, Tne Hot Springs Railroad Company, by 
G. W.& J. T. Kretzinger, its attorneys, comes and defends the wrong 
and injury when, ete., and says that it did not promise or undertake 
In manner and form as the plaintiff has above thereof complained 
ainst it; and of this it puts itself upon the country, ete. 

G. W. & J. T. KRETZINGER, 
Defendant's Alt ys. 


“147 
ag 


(2.) And for a further plea in this behalf the defendant says that 
the plaintiff ought not to have his aforesaid action against it, the 
defendant, because it says that after the making of the several 
ol promises in said declaration and each count thereof men- 
tioned, and before the commencement of this suit, to wit, on, 
etc., in, ete., the defendant did carry the plaintiff over its road and 
the entire length of its road from Hot Springs, in the State of Ar- 
kansas, to the place written in the coupon attached to the ticket or 
contract in the said declaration and each count thereof mentioned, 
and that the same was done at the instance and ‘request of said 
plaintiff in full satisfaction and discharge of the said several prom- 
ises in said declaration and each count thereof mentioned, and in 
full performance of the said terms and conditions in said ticket and 
said coupon in said declaration and each count thereof referred to; 
and of this the defendant puts itself upon the country, ete. 
G. W. & J. T. KRETZINGER, 
Defendant's Attys. 


(3.) And for a further plea in this behalf the defendant says that 
the plaintiff ought not to have his aforesaid action against it, the de- 
fendant, because it says that after the making of the several prom- 
ises in said declaration mentioned and before the commencement of 
this suit and aftersaid plaintiff bad identified himself as the original 

purchaser to the satisfaction of the authorized agent of the 
32 Hot Springs railroad at Hot Springs within the time in said 

ticket mentioned and after the same had been officially dated 
and signed in ink and duly stamped by said agent at Hot Springs, 
as was and is required in said ticket, in said declaration and each 
count thereof mentioned, said plaintiff presented on board of the 
ars of this defendant, at Hot Springs, in said State of Arkansas, 
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said ticket, and this defendant then thereupon and at the request 
of said plaintiff carried said plaintiff from said Hot Springs to Mal- 
vern, in the State of Arkansas, and defendant avers that by so doing 
the defendant fully performed said contract in all things and thereby 
fully satisfied and discharged eaeh and all of the promises and 
undertakingsin said declaration and each count thereof mentioned ; 
and of this the defendant puts itself upon the country, ete. 
G. W. & J.T. KRETZINGER, 
Defendant's Alt ys. 


(4.) And for a further plea in this behalf the defendant says that 
the plaintiff ought not to have his aforesaid action against it, the 
defendant, because it savs that when said ticket in said declaration 
and each count thereof described was first presented by said plain- 

tiff, as in said declaration and each count thereof mentioned, 
30 to the conductor of this defendant said plaintiff had not com- 

plied with the conditions precedent in said ticket contract 
mentioned, so as to entitle him to be carried and transported from 
Hot Springs to Malvern, in the State of Arkansas, and that at the 
time said ticket was so presented by said plaintiff as aforesaid said 
ticket did not constitute a contract between said plaintiff and this 
defendant under and by virtue of which the said plaintiff was enti- 
tled to be carried or transported under and by virtue of said ticket 
from said Hot Springs to Malvern, nor was defendant under any 
obligation to carry said plaintiff from said Hot Springs to Malvern ; 
and defendant further avers that after said plaintiff left the car and 
train of this defendant at, ete., as in said declaration alleged, said 
plaintifi returned to Hot Springs and com plied with the condition 
precedent in said ticket contract written, to wit, identified bimself as 
the original purchaser of said ticket to the satisfaction of the author- 
ized agent of this defendant at Hot Springs within the time in said 
ticket mentioned, and that upon such identification the same was 
officially dated, signed, and duly stamped by said agent of 
this defendant at Hot Springs, and then and thereupon and 
not before then said plaintiff became entitled to be carried 

aud transported by defendant under and by virtue of said 
O4 ticket from said Hot Springs to Malvern as aforesaid, and 

that thereafter and before the commencement of this suit and 
within the time in said ticket written defendant avers that said 
plaintiff did enter in one of the passenger coaches of this defendant 
at Hot Springs and requested that he be transported, taken, and car- 
ried from said Hot Springs to Malvern by this defendant, which 
this defendant then and there did, and defendant avers that by so 
doing defendant then and there fully performed all of the terms 
and conditions in said ticket contract which it became liable to per- 
form upon the said compliance on the part of the said plaintiff with 
the terms and conditions therein written to be performed by him, 
and that said plaintiff then and there accepted said performance on 
the part of this defendant as a full compliance with the terms and 
obligations of said ticket in said declaration mentioned; and defend 
ant further avers that having fully performed said contract as afore- 
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said upon the request of said plaintiff as aforesaid, and said plaintiff 
having accepted the performance thereof as aforesaid before the com- 
mencement of this suit, no breach of said contract can be maintained 
against this defendant by said plaintiff; and of this the defendant 
puts itself upon the country, ete. 
G. W. & J. T. KRETZINGER, 
Defendant’s Alt’ys. 


35 (5.) And for a further plea in this behalf the defendant says 
that the plaintiff ought no- to have its aforesaid action against 
it, the defendant, because it says that it, the defendant, did within 
the life of said contract, and according to the terms and conditions 
therein written and at the request of said plaintiff, carried said 
plaintiff from Hot Springs to Malvern, Arkansas, and that defend- 
ant did fully perform on its part said contract according to the 
terms and conditions therein written; and of this the defendant puts 
itself upon the country, ete. 
G. W. & J. T. KRETZINGER, 
Defendant's Attys. 


(6.) And the defendant, by G. W. & J. T. Kretzinger, its attorneys, 
comes and defends the force and injury when, ete., and says that it 
is not guilty of the said supposed trespasses above laid to its charge, 
-or any or either of them,in manner and form as the plaintiff 
has above thereof complained against it; and of this the defendant 
puts itself upon the country, ete. 

G. W. & J. T. KRETZINGER, 
Defendant's Attys. 


(7.) And for a further plea in this behalf the defendant says 
that theplaintiff ought notto have his aforesaid action against 
36 it, the defendant, because it says that this defendant is a rail- 
road corporation incorporated in and within the State of Ar- 

kansas and organized and existing under and by virtue of the laws 
of said State; that defendant owns and operates a line of railroad 
wholly within said State of Arkansas and does not own or operate a 
railroad outside of said State, and that the supposed grievances in 
said declaration mentioned occurred in said State of Arkansas: that 
the statute of limitations enacted by the Legislature of the State of 
Arkansas, and that controls the bringing of actions within said State, 
and that limits the time within which such actions shall be brought, 
provides that all actions founded upon tort, trespass, or injurv to the 
person shall be brought within three years after the commission or 
happening of said tort, trespass, or injury; that the said statute of 
the State of Arkansas so limiting said actions as aforesaid is em- 
braced in the first paragraph of section 4478 of chapter 97, entitled 
“ Limitations” of the statute of Arkansas, being in the werds and 
figures following, to wit: 

“Section 4478. The following actions shall be commenced within 
three vears after the cause of action shall accrue, and not after : 

First. All actions founded upon any contract or liability, express 
or implied, not In writing.” 
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And defendant avers that this, said plaintiff's, action against 
O7 this defendant, or so much thereof as seeks to recover dam- 
ages against this defendant for the eviction of said plaintiff 
from the car or train of this defendant, as in said declaration and 
each count thereof alleged, is for a “ liability” “ notin writing,” and 
that the same, not having been brought within three years from the 
date of said eviction, the same is barred by the said statute of the 
State of Arkansas, and was so barred before the commencement of 
this suit, and that no action therefor or thereon could have been 
brought or maintained in said State of Arkansas against this defend- 
ant on the date of the commencement of this suit. 

And defendant further avers that it is provided in and by the 
statute of the State of Illinois, to wit, section 20 of chapter 83, enti- 
tled * Limitations,” to wit, that “ when a cause of action has arisen 
in a State or Territory out of this State or in a foreign country, and 
by the laws thereof an action thereon cannot be maintained by 
reason of a lapse of time, an action thereon shall not be maintained 
in this State.” And this the defendant is ready to verify ; wherefore 
it prays judgment if the plaintiff ought to have his aforesaid action 
against it, etc. 

G. W. & J. T. KRETZINGER, 
Defendant's Alt’ys. 


| And for a further plea in this behalf the defendant 

38 savs that the plaintiff ought not to have his aforesaid action 
against it, the defendant, because it says that it, the defendant, 

is a corporation organized and existing under and by virtue of the 
laws of the State of Arkansas; that it owns and operates a railroad 
wholly within said State of Arkansas; that it does not own or oper- 
ate a railroad in the State of Illinois or in any other State or Terri- 
tory except the said Stateof Arkansas; that the injuries complained 
of occurred wholly within the State of Arkansas, and said plaintiff 
was entitled and had full right to bring suit therefor in said State. 

And defendant further avers that the action of said plaintiff 
against defendant for and on account of the forcible eviction of 
plaintiff from the car or train of this defendant is barred by the 
laws of the State of Arkansas unless brought within one year after 
the happening thereof, said time within which said action must be 
brought being fixed by the first paragraph of section 4479 of chap- 
ter 97 of the statute of the State of Arkansas, entitled “ Limita- 
tions,” which provides as follows: 

“Section 4479. The following actions shall be someneneed within 
one year after the cause of action shall accrue, and not after: First, 
all actions for criminal conversation, assault and battery, and false 

imprisonment.” 
39 And defendant avers that this provision of the statute of 
the State of Arkansas bars all actions for damages resulting 
from physical force or for any damage done to the person of another 
in the manner in said declaration and each count thereof alleged, 
and that this suit was not brought by the plaintiff against this de- 
fendant within one year from the date of said supposed grievances 


—1140 
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and injuries in said declaration and each count thereof mentioned ; 
that the commencement of said action at the date when the same 
was commenced being barred by the said laws of the State of Ar- 
kansas. the commencement thereof is likewise barred in the State of 
Illinois by virtue of section 20 of the statute of “ limitations ” of the 
State of Illinois, then and now in force, which provides: “When a 
cause of action has arisen in a State or Territory out of this State 
or in a foreign country, and by the laws thereof an action thereon 
cannot be maintained by reason of a lapse of time, an action thereon 
shall not be maintained in this State.” And this the defendant is 
ready to verify ; wherefore it prays judgment if the plaintiff ought 
to have his aforesaid action against it, ete. 
G. W. & J. T. KRETZINGER, 
Defendant's Alt'ys. 


(9.) And fora further plea in this behalf the defendant says that 
the plaintiff ought not to have his aforesaid action against 
40 it, the defendant, because it says that, while this defendant 
is a corporation organized and existing under the laws of the 
State of Arkansas and operates and maintains a line of railroad 
wholly within said State of Arkansas, the president of this defend- 
ant, to wit, Joseph Reynolds, upon whom service of summons In 
this case has been had, has had an office in the city of Chicago be- 
lore, at, and ever since the happening of said supposed grievances 
in said declaration and each count thereof mentioned, and that this 
suit might have been commenced by service of summons upon said 
Joseph Reynolds in the city of Chicago, as has been done, at any 
time atter the happening of said supposed grievances in said decla- 
ration and each count thereof mentioned. 

And defendant further avers that said supposed action or cause 
of action in said declaration and each count thereof mentioned, to 
wit, the alleged forcible eviction of said plaintiff from the car or 
train of this defendant and the supposed personal injuries inflicted 
upon said plaintiff by this defendant or its agents and the supposed 
personal injuries and damages received and suffered by said plain- 
tiff as a result thereof, did not occur or accrue to the said plaintiff 

at any time within two years next before the commencement 
41 of this suit in the manner and form as the plaintiff has above 

complained against it, the defendant, and therefore the bring- 
ing and maintenance thereof are barred by the statute of the State 
of Illinois; and this the defendant is ready to verify. Wherefore it 
prays judgment if the plaintiff ought to have his aforesaid action 
against it, ete. 

G. W. & J. T. KRETZINGER, 
Defendant's Alt’ ys. 

(10.) And for a further plea in this behalf the defendant says that 
the plaintiff ought not to have his aforesaid action against it, the 
defendant, because it says that this defendant is a railroad corpora- 
tion, Incorporated, organized, and existing under and by virtue of 
the laws of the State of Arkansas, and that defendant, as a corpora- 
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tion, resides wholly and exists only within said State of Arkansas; 
that it owns and operates a line of railroad wholly within said State 
of Arkansas and does not own or operate a railroad outside of said 
State, and that the supposed grievances in said declaration men- 
tioned occurred in said State of Arkansas; that the statute of limita- 
tions enacted by the Legislature of the State of Arkansas and that 
controls the bringing of actions within said State and that limits 
the time within which such actions shall be brought provides that 

all actions founded upon any contract or liability not evi- 
42 denced by writing shall be brought within three years after 

the right accrues, and not after; that the said provision of 
said statute of the State of Arkansas so liniting said actions as afore- 
sald is embraced in the first paragraph of section 44785 of chapter 
97, entitled “ Limitations” of the State of Arkansas, being in the 
words and figures following, to wit: 

* Section 4478. The following actions shall be commenced within 
three years after the cause of action shall accrue and notafter: First, 
ail actions founded upon any contract or liability, express or im- 
plied, not in writing.” 

And defendant further avers that said supposed action or cause of 
action in said declaration and each count thereof mentioned did not 
accrue to the plaintiff at any time within three years next belore 
the commencement of this suit in the manner and form as the 
plaintiff has above complained against it, the defendant, and there- 
fore the bringing and maintenance of said suit are barred by the 
said statute of the State of Arkansas; and this the defendant is 
ready to verify. 

Wherefore it prays judgment if the plaintiff ought to have his 
aforesaid action against it, ete. 

G. W. & J. T. KRETZINGER, 


Lhe fendant's Attorneys. 
(Endorsed :) Filed M’ch 15, 1888. Wm. H. Bradley, clerk. 


LS Afterwards, to wit, on the twenty-third day of March, 

1SSS, came the praintilf, bv his attorney, and filed in said 
clerk’s office his joinder to tive first plea and demurrer to the second, 
third, fourth, fifth, ninth, and tenth pleasand motion to strike from 
the files the sixth, seventh, and eighth pleas in said entitled cause ; 
which said joinder, demurrer, and motion are in the words and 
figures following, to wit: 


Unirep STrates OF AMERICA, 1} ae 
> . . ~ . ° Pas . 
Northern District of Illinois, | 
In the Circuit Court. 


Patrick C. BoyLan 
vs. » Assumpsit. 
Tune Hor Sprineas RAILWAY COMPANY. 


And now comes again the said plaintiff, and as to the plea of said 
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defendant by it first above pleaded, wherein said defendant puts 

itself upon the country, coth the like. 

And as to the second, third, fourth, fifth, ninth, and tenth pleas 
of said defendant said plaintiff doth demur thereto because the said 
pleas and each and every of them are not sufficient in law. 

And as to the sixth, seventh, and eighth pleas of said defendant 
said plaintiff now here moves the court to strike the same 
from the files because the said pleas and each and every of 
them appear to be pleas in an action of trespass, and do not 

assume to answer the cause of action in plaintiff's declaration set 

forth. 


ee 
ee tt 


LYMAN M. PAINE, 
Attorney for Plaintiff. 


(Kndorsed:) Filed M’ch 23, 1888. Wm. H. Bradley, clerk. 


45 Afterwards, to wit, on the fifteenth day of May, in the ad- 

journed May term of said court, 1888, in the record of the 
proceedings thereof in said entitled cause, before Hon. Walter Q. 
Gresham, circuit judge, is the following entry, to wit: 


Order. 


Patrick C. BoyLan 
vs. >» Assum psit. 
Tue Hor Sprincs RAILROAD Co. 


Now come the parties, by their attorneys, and now comes on to 
be heard the demurrer of the plaintiff to the second, third, fourth, 
fifth, ninth, and tenth pleas filed herein, and after hearing the argu- 
ments of the counsel the court sustains said demurrer, and the 
plaintiff, by his attorney, moves the court to strike from the files the 
sixth, seventh, and eighth pleas herein, and after hearing the argu- 
ments of the counsel the court sustains said motion and orders that 
said sixth, seventh, and eighth pleas be stricken from the files, and 
on motion of the defendant. by his attorney, leave is riven it to file 
additional pleas herein by to-morrow morning. 


46 Afterwards, to wit, on the sixteenth day of May, 1888, came 

the defendant, by its attorneys, and filed in said clerk’s office 
its amended and additional pleas in said entitled cause; which said 
pleas are in the words and figures following, to wit: 
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PATRICK C, 


Amended and Additional Pleas. 


Unirep STATES OF AMERICA, 
Northern District of Illinois, | 


» 88 ° 


In the Circuit Court of the United States. 


Patrick C. BoyLan ) 
is. . 


Tue Hor Sprincs Ramroap Company. } 


And for a further plea in this behalf, leave of court first being had 
and obtained to file an amended and additional plea herein, the de- 
fendant says that the plaintiff ought not to have his aforesaid action 
against it, the defendant, because it says that this defendant is a rail- 
road corporation incorporated in and within the State of Arkansas 
and organized and existing under and by virtue of the laws of this 
State; that it owns and operates a line of railroad wholly within the 
said State of Arkansas and does not own or operate a railroad out- 

side of said State; that the said supposed grievances in said 
47 declaration mentioned occurred in said State of Arkansas; 

that the statute of limitations enacted by the Legislature of 
the State of Arkansas and that controls the bringing of actions withn 
said State and that limits the time within which such actions shall 
be brought provides, among other things: 

“Section 4478. The following actions shall be commenced within 
three years after the cause of action shall accrue and not after: 
First. All actions founded upon any contract or liability, express or 
implied, not in writing.” 

And defendant avers that at the time the said plaintiff was ejected 
from the car or train of this defendant, as in said declaration and 
each count thereof alleged, there was no contract in writing between 
said plaintiff and said defendant, and signed by them and each of 
them, which constituted the ticket or evidenced the right of said 
plaintiff to ride upon the car or train of this defendant at the time 
said eviction occurred. An action thereon not having been brought 
within three years from the date of said eviction, the same is barred 
by said statute of the State of Arkansas, and was so barred before 
the commencement of this suit, and that no action therefore or 
thereon could be brought or maintained in said State of Arkansas 
against this defendant at the date of the commencement of this suit. 

And defendant further avers that it is provided in and by 

48 the statute of the State of Illinois, to wit, section 20 of chapter 

85, entitled “ Limitations,” to wit, “that when a cause of ac- 

tion has arisen in a State or Territory out of the State or in a foreign 

country, and by the laws thereof an action thereon cannot be main- 

tained by reason of the lapse of time, an action thereon shall not be 

maintained in this State ;” and this the defendant is ready to verify. 

Wherefore it prays judgment if the plaintiff ought to have its afore- 
said action against it, etc. 

G. W. & J. T. KRETZINGER, 
Attorneys for Def’t. 


* 
to 
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And for a further plea in this behalf, by leave of court first had 
and obtained, the defendant says, as to that part of the declaration 
and each count thereof hereinafter specified, that the plaintiff ought 
not to have his aforesaid action against it, the defendant, for and on 
account of any personal injuries received by the said plaintiff, asin 
said declaration and each count thereof alleged, because it says that 
while this defendant is a corporation organized and existing 
under the laws of the State of Arkansas, and operates and main- 
tains a line of railroad wholly within said State of Arkansas, the 
president of this defendant, to wit, Joseph Reynolds, upon whom 
service of summons in this case has been had, has had an office in 

the citv of Chicago before, at, and ever since the happening 
AY) of said supposed grievances in said declaration and each 

count thereof mentioned, and that this suit might have been 
commenced by service of summons upon the said Joseph Revnolds 
in the city of Chicago, as has been done, at any time after said sup- 
posed personal injuries to the plaintiff in said declaration and each 
count thereof mentioned. 

And defendant further avers that the said supposed personal in- 
juries inflicted upon the said plaintiff by this defendant or its agent, 
as in said declaration and each count thereof mentioned, and the 
supposed personal injuries and damages received and suffered by 
said plaintiff as the result of his eviction from the car or train of 
this defendant, as in said declaration and each count thereof alleged, 
did not occur or accrue to the said plaintiff at any time within two 
years next before the commencement of this suit, in the manner and 
form as the plaintiff hath above complained against it, the defend- 
ant, and therefore the right of said plaintiff to recover in this action 
for and on account of said personal injuries is barred by the statute 
of the State of Illinois; and this the defendant is ready to verify. 
Wherefore it prays judgment if the plaintiff ought to have his afore- 
said action for and on account of said personal injuries against it, 
the defendant, ete. 

G. W. & J. T. KRETZINGER, 
Attorneys for Def’t. 


50 (Endorsed :) Filed May 16,1888. Wm. II. Bradley, clerk. 


Afterwards, to wit,on the seventeenth day of May, 1888, came the 
plaintiff, by his attorney, and filed in said clerk’s office his demurrer 
to the first and second amended and additional pleas in said entitled 
vause; which said demurrer is in the words and figures following, 
to wit: 


PATRICK C. BOYLAN VS. THE HOT SPRINGS RAILROAD CO. 23 


Demurrer. 


et ee 


STATE OF ILLINOIS, ! . 
> 88 | 
Cook County, j 


In the Cireuit Court of the United States for the Northern District 
of Illinois. 


Patrick C. Boylan 
vs. - Assum psit. 
Hor Sprincs Rartroap Company. } 


And now comes said plaintiff; and, as to the first and second 
amended and additional pleas by said defendant filed on May 16, 
1888, said plaintiff doth demur thereto, and for cause of demurrer 
said plaintiff says that said pleas, respectively, are not sufficient in 
law. 

LYMAN M. PAINE, 
Alt’'y for Plaintiff. 


(Endorsed :) Filed May 17, 1888. Wm. H. Bradley, clerk. 


5] Afterwards, to wit, on the twenty-ninth day of October, in 

the adjourned October term of said court, 1838, in the record 
of the proceedings thereof in said entitled cause, before Hon. Walter 
(). Gresham, circuit judge, is the following entry, to wit: 


Order. 


Patrick C. BoyLANn 
vs. > Assumpsit. 
Tue Hor Sprixnes Rattroap Company. | 


Now come the parties, by their attorneys, and now comes on to be 
heard the demurrer of the plaintiff to the amended and additional 
pleas filed herein; and, after hearing the arguments of the counsel, 
the court sustains said demurrer. 


H2 Afterwards, to wit, on the seventeenth day of December, in 

the December term of said court, 1888, in the record of the 
proceedings thereof in said entitled cause, before Hon. Walter Q. 
Gresham, circuit judge, is the following entry, to wit: 


Judgment. 
Patrick C. BoyLan 
: vs. » Assumpsit. 
Tue Hor Sprincs RAmrRoap ComMPANY. 


Now come the parties, by their attorneys, and upon issue joined 
herein, thereupon comes a jury of good and lawful men, to wit, G. 
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A. Gruppe, George D. Bryant, Dennis Ryan, J. S. Bartlett, John R. 
Hayes, George Wright, George Martin, W. O. Osgood, George Dean, 
M. 'T. Trowbridge, W. H. Humphrey, and Charles Kobo, who were 
all duly elected, tried, and sworn, well and truly to try said issue ; 
and, after hearing the evidence and the arguments of the counsel 
and receiving the instructions of the court to return a verdict for 
the defendant, the jury return the following verdict, to wit: We, 
the jury, find the issues for the defendant. It is thereupon consid- 
ered and adjudged by the court that said defendant do have and 
recover of said plaintiff its costs in this behalf expended, and that 
it have execution therefor. 


53 On the hearing of said cause the following exceptions were 
taken and were allowed by the court and made of record ; 
which said exceptions are in the words and figures following, to wit: 


Bill of Exceptions. 


Circuit Court of the United States for the Northern District of 
Illinois. 


Patrick C. Boylan 
vs. 
Tur Hor Sprixnas RAILROAD COMPANY. 


Be it remembered that on the trial of the above-entitled cause, on 
the 17th day of December, 1888, at the December term, 1888, of said 
court, before the Honorable Walter Q. Gresham, judge of the circuit 
court of the United States, and a jury, the plaintiff, to maintain, the 
issues on his part, introduced the following evidence: 


Charles C. Bonney, Esq., for the plaintiff, and George W. Kretz- 
inger, Esq., for the defendant. 


Patrick C. Boyan, the plaintiff, was sworn, and, being exam- 
ined by Mr. Bonney, testified as follows: 

(). How long have you resided here? 

A. Since about the last of July or the first of August, 1882. 

(). Where did you previously reside? 

A. In the State of Nevada, at Virginia City, and San Francisco, 
California. 

Q. How long had you been residing on the Pacific coast prior to 
your removing here ? 

A. About 20 years; I went to California March, 1862. 


>] 


54 (). In what business were you engaged there? . 
A. Mining and speculating in mining stocks. 
Q. You are the plaintiff in this case ? , 


A. Yes, sir. 

Q. Look at the paper now shown you aud state what it is. 

A. That is the last coupon of a round-trip ticket from Chicago to 
Hot Springs and return. 


ee aaa 


The 


° ety tate 
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Q. With the principal part of the ticket attached thereto? 

A. Yes, sir. 

(. State where the other coupons are, so far as you know. 

A. They were taken up by different conductors between here and 
Hot Springs and return. 


The Court: Is this the ticket that you bought here with the 
coupons off? 

A. Yes; excepting the last one. 

Mr. Bonney: State whether that ticket was purchased by you on 
or avout March 18, 1882. 

A. Yes, sir; it was. 

Q. You purchased it at the office of the Wabash road here in this 
city ? 

A. I did. 

(). State to the jury what took place on the purchase of the ticket, 
how much you paid, what was said by you tothe agent and the 
agent to you. 


Objected to. 

Question withdrawn. 

The Court: How much did you pay for it? 
A. $ 11.50. 


Mr. Bonney: State whether at the time you purchased the ticket 
the agent who sold it to you here did or did not call your attention 
to the requirement that it should be signed and stamped at Hot 
Springs. 


55 Objected to upon the ground that it is upon the face of the 
ticket and it is not necessary for the ticket agent to say any- 
thing about it. 
The court decided to hear the testimony and instruct the jury as 
to what weight should be given to it. 


A. He did not call my attention to that. 

Q. You went to Hot Springs, then, immediately after on this 
ticket? 

A. Yes, sir. 

Q. And the Hot Springs road on the outgoing journey accepted 
this ticket and carried you to Hot Springs? 

A. They did. 

(). When did you first actually know that that ticket required you 
to sign it and have it stamped at Hot Springs? 

Objected to upon the grounds, first, that the requirement was 
lainly printed upon the face of the ticket and the plaintiff was 
und to take notice of that and all other conditions; second, that 
it was not necessary for the ticket agent to advise him of any condi- 
tions printed on the ticket. 

Objection sustained, and plaintiff thereupon duly excepted. 


Q. Tell the jury what transpired when you started to return to 
Chicago April 19, 1882, at the baggage ollice. 
4—1140 
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Objected to on the ground that no statement or action of the bag- 
gage-master would constitute a waiver of any of the written condi- 
tions of the contract. ; 

‘The court reserved its decision and received the evidence subject 
to the objection. 


A. I went to the baggage office and asked the baggageman to 
check the baggage. He asked to see the ticket and I showed it to 
him. He looked at it and asked where I wished the baggage 
checked—St. Louis—and I replied, to Chicago, and he punched the 
ticket and checked the baggage and gave me the checks for it. 


56 Defendant’s counsel moved to strike out the answer on the 
erounds already stated. 


The court reserved his decision. 
Q. State what transpired between you and the gateman. 


Objected to upon the ground that no statement or action of the 
gateman would constitute in any sense a waiver of the written con- 
ditions of the contract. The contract expressly prohibited waiver 
by or through any agent or agents of the defendant company. 

The court reserved its decision and allowed the witness to answer 
subject to this objection. 


A. He wanted to see my ticket and I. showed it to nim and 
passed through the gate and took my seat in the ear. 

Q. Did the gateman take the ticket from your hands? 

A. I couldn't say that he did. 


Defendant 5 counsel] moved Lo strike out the testimony as to what 
occurred at the gate. The decision was reserved. 


Q. State what transpired when the conductor came through. 

A. We went out from the station about three-quarters of a mile 
and stopped and took on some freight cars. After we had passed 
that station the conductor commenced working the train, taking the 
tickets, and he came to me and [ showed him my ticket, and he took 
itand looked at and says,“ This is no good.” I asked him what 
was the reason it wasn’t good. He said,“ You failed to have it 
stamped at Hot Springs.” J replied that the baggageman hadn’t 
said anything to me about it when he checked my baggage, and | 
didn’t know it was necessary. He says, “ The baggageman isn’t run- 

ning this train; Tam running the train, and you will have 
O7 to get off and go back to Hot Springs and have it stamped.” 

l asked if there wasn’t some other way that we could fix it— 
I was very anxious to go through on that train—and he said, “ There 
is no way you can fix it up unless you pay the full fare or get off 
and go back.” I told him I thought there was; I was very anxious 
to go through on that train on business, and I did not see why we 
could not fix it up some way and let me go through. I told him I 
couldn't pay another fare. He wouldn’t listen to me. He says 
there is no way you can fix it up except to go back to Hot Springs. 


ee 
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I told him I couldn’t go pack to Hot Springs; I wanted to go 
through. Hesays,“ You get off at the next station.” I told him 
that I would not; that I wanted to go through. He passed on and 
went to working the train. When he passed by I asked a gentle- 
man opposite me what I had best do. He said he didn’t know; it 
seemed to be rather a hard case, and he thought I was entitled to a 
ride. 

A Juror: Did the conductor put you off at the first station ? 

A. We passed one station about three-quarters of a mile outside. 
They stopped to take on freight cars. 

Mr. Krerzincer: That is only a switeh-yard. 

The Witness: They call it a station, I think. I kept my seat 
until we got to Lawrence, and the conductor came in and wanted to 
know if I was going to get out. I replied that | was not. “ Well,’ he 
said,“ I will have to put you off.’ He made a grab for my 
overcoat and hand-bag that I had on the inside of the seat. 

[ sat over on them and prevented him from getting hold of 
aos them. Then he made a grab for the lapel of my coat, and 
commenced jerking, and he could not get me out of the seat. 
He got off an oath then, and said, “ Damn you, I will see that I get 
you out.” He went to the front end of the car and got two other 
men to help him, and as they came in the door a passenger advised 
me to pull my pistol and detend myself. I made no reply. They 
came down and caught hold of me, and I took hold of the seat and 
straightened my legs out under the seat. I was going LO Stay there 
if | could. The conductor could not break my hold loose, and he 
got his foot up and commenced stamping on me, and the other two 
fellows were working at my feet. They used me so roughly that | 
had to give way, and as quick as I let go my hold they jerked me 
right from the seat, and my head fell down in the aisle of the car, 
and these two fellows who had me by the heels pulled ine down 
through the aisle of the car, my head and shoulders dragging. the 
floor of the car, right off onto the ground. When I got loose I got 
up and straightened out my ticket, and there were 8 or 10 gentlemen 
there at the station, and I said,“ This isn’t treating me right; ! 
think I am entitled toa ride. Here is my ticket, and I paid for it, 
and I don’t deserve this treatment.” As I straightened the ticket 
out I missed the coupon of the Hot Springs road. It was torn off. 
I accused the conductor then of taking that coupon. He denied it, 
and said that he didn’t have it. Said I,“ You must have it; it is 
gone, and you were the only man that had the ticket, and you cer- 
tainly must have it. He denied it up and down, and as the train 
was pulling out of the station the coupon was passed out 
59 through the window of the car, and I got it. I took the cou- 
pon and pinned it to the balance of the ticket. 


Defendant’s counsel moved tostrike out the answer, and the ruling 
was reserved. 
I washed the blood off my hand. The skin was all torn off. 


When I got through everybody had gone. I waited there probably 
half an hour, and went and got my dinner, and took the next train 
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back to Hot Springs, and I paid another fare going back, and I asked 
the ticket agent to fix up the ticket, and he told me where to sign 
my name,and I signed my name there, and he stamped it, and passed 
it back tome. I then went back and took my seat in the car and 
waited until the train started for Malvern. When I got to Malvern 
[ felt so tired and broke up that I had to go to bed for four or five 
hours, and then went to St. Louis, and had to lie over twelve or 
eighteen hours before I could get to Chicago. 

(). How far is Lawrence from Hot Springs? 

A. About 7 miles and a half. 

(. State whether when the conductor came to you, or before he 
expelled you from the train, he made a demand for any specific sum. 
of fare; and, if so, what. 

A. He did not. 

(). State whether he told you what the fare was. 

A. Ile did not. 

(, At what time did you arrive in Chicago? 

A. ‘Two or three days afterwards. 

Q. How long did you remain here then? 
A. About a week. 

). Where did you go? 
A. San Francisco. 
©. How long did you remain on the Pacific coast, then? 


60 A. About three months. 
(). State what business you went to the Pacific coast upon. 


A. I went there to deal in mining stocks. 

(. State whether you had any immediate business in hand on 
which you went. 

A. I was speculating in mining stock. 

Q. State the extent of your operations. : 


A. I had at times quite large trades—trades to the amount of 


forty or fifty thousand, and then three or four thousand, or one or 
two thousand, and running up. 

Q. How many years have you been engaged in that business ? 

A. Since 1565. 

Q. State what the condition of your health was when you went 
to California? 

Objected to, and objection sustained. 


The Court: What was it at the time of this occurrence ? 

A. It was good. 

Q. What has been the condition of your health since your expul- 
sion? 

The Court: Let him state how he was injured. 

A. My band was swelled up very much and my arm was black 
and blue, and my side was black and blue, and I had lumps on the 
back of my head. é 

Q. What, if any, injury did your health suffer? 

A. When I started for California I thought I felt pretty good, and 
in crossing the Rocky Mountains [ was taken bad with violent pains 
in my breast and my back. I couldn’t raise up in the sleeper. 
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61 I couldn’t rise from my side, and had to raise up on my 

hands and knees. When I got toSan Francisco I felt so bad 
that I had to leave there; the climate was rather heavy. The air 
was bad for a person that had any trouble with their lungs or af- 
fected in that way. 

The Court: What do you mean—that your lungs were injured ? 

A. There was terrible pain there, and soreness across the lungs 
and breast and back and running up my shoulders. I went up to 
Horbin Springs, Lake county, and stayed there something like 3 
weeks; left there and went to Bartlett Springs; stayed there about 7 
weeks; then went to San Francisco feeling better. 

Q. Tell the jury when you became able to attend to your busi- 
ness. 

A. I have never been able to attend to it as I did before this 
trouble. 

Q. State whether your nervous system was injured ; and, if so, to 
what extent. 

A. I find that since it happened [ have lost action. I can’t make 
mv mind up when I want to perform any action on the board, and 
I found that I would hesitate too long. My ideas were separated, 
and I couldn’t operate on the impulse of the moment. In that way 
I kept losing. I would get in too late or too soon, or something 
like that, and I kept working until I got reduced clear down to 
nothing, and I found that I couldn’t operate like I had been doing 
before this trouble. 

(). State whether this disability to pursue your business was 
caused by any other matter or thing than the expulsion, so far as 
you know. 


62 Objected to upon the grounds, Ist, the action is in form in 
assumpsit for breach of contract; therefore evidence of per- 
sonal injury is not admissable; 2d, the declaration proceeds upon a 
breach of contract, and it is shown that after the plaintiff performed 
the condition precedent to his right to ride, namely, appeared at 
defendant’s ticket office at Hot Springs, identified himself, signed 
the ticket, and the same was stamped and signed by the agent, the 
plaintiff rode on said ticket to Chicago, and therefore the contract 
yas fully performed ; 3rd, plaintiff has not shown that he presented 
to the conductor a ticket entitling him to ride, and therefore the ex- 
pulsion was justifiable; 4th, excessive force is not averred in the 
declaration, and therefore cannot be proven; 5th, evidence of per- 
sonal injury is wholly inadmissable under the declaration ; 6th, it is 
not shown the expulsion was unlawful or that excessive force was 
used ; 7th, disability must be shown to have resulted from the in- 
jury received, 
Objection sustained, and exception by plaintiff. 


Q. State what would have been probable profits from the business 
on which you went to California if you had been able in point of 
health to carry same into effect. 


Objected to upon the grounds above set forth, and upon the addi- 
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tional ground that the profits inquired for are purely speculative 
and cannot be recovered in the form of damages in this aetion, nor 
is the evidence of such damages admissible under the declaration in 
this case. 

Objection sustained; to which ruling of the court plaintiff ’s 
counsel! excepted. 

(). State what amount of money you were earning per year 1n 
the business that you were following when this expulsion took 
place. 

Objected to upon same grounds last stated. 

Objection sustained, and plaintiff thereupon excepted. 

(). State to the jury, from the best judgment you can exercise, 
what amount of annual loss in earnings you have suffered in conse- 
quence of this expulsion or the injuries received from this expulsion 
since it took place. 

63 Objected to on the same grounds last stated. 
Objection sustained, and plaintiff thereupon excepted. 

(). State to the jury what Injury to your business and means of 
livelihood resulted from your expulsion from the railroad, if any. 

» , aa 

Objected to upon the grounds last stated. 

Objection sustained, and plaintiff thereupon excepted. 

(). State to the jury what special damage resulted to you from 
your expulsion from the railroad train,as you have stated. 

Obdjected to upon the same grounds, and also because the question 
calls for speculative damages. 

Objection sustained, and plaintiffs thereupon excepted. 

Q. State to what extent you have recovered from the injuries in- 
flicted upon you by vour expulsion from the train. 

Objected to, and objectior overruled. 

A. The skin had healed over and the swelling had gone down, 
and the soreness out of my breast apparently has all gone; but | 
have spells if I exercise or do any hard labor for a day or so. I am 
not able to do anything. 1 require a great deal of rest and better 
care of myself than I did before. 

(). State to the jurv what expenses you incurred for medicine and 
the attendence of physicians and otherwise-in consequence of that 
injury. 

A. I didn’t employ any physician. 

(). Did you employ a physician after you returned here ? 

A. I did not. 

Q. State to the jury whether you can estimate the damage to your 
physical system and health resulting from your expulsion. 

64 Objected to on the specifie grounds above stated and be- 
cause not admissible under the pleadings. Objection sus- 
tained, and plaintiff thereupon excepted. 

Plaintiff’s counsel offered in evidence the ticket referred to by 
the witness, which is as follows, to wit: 
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Copy of Principal Railway Ticket in Controversy, with Coupon for 
Passage from St. Louis to Chicago. 


Issued by Wabash, St. Louis & Pacific railway. ‘Tourist special 
contract. Good for one first-class passage to Hot Springs, Ark., and 
return, when officially stamped on the back hereof and presented 
with coupons attached. In consideration of the reduced rate at 
which this ticket is sold, I, the undersigned, agree to and with the 
several companies over whose lines this ticket entitles me to be 
carried as follows, to wit: 

Ist. That in selling this ticket the Wabash, St. Louis & Pacific 
Railway Company acts as agent and is not responsible beyond its 
own line. 

2nd. That this ticket is not transferable, and no stop-over at any 
intermediate point will be allowed unless specially provided for by 
the local regulations of the lines over which it reads. 

ord. That any alteration whatever of this ticket renders it void. 

4th. That it is good for going passage only five (5) days from 
date of sale, as stamped on back and written below. 

5th. That it is not good for return passage unless the holder 

identifies himself as the original purchaser to the satisfaction 
65 of the authorized agent of the Hot Springs railroad at Hot 

Springs, Ark., within fifty-five (55) davs from date of sale, 
and when officially signed and dated in ink and duly stamped by 
said agent this ticket shall then be good only five (5) days from such 
date. 

6th. That I, the original purchaser, hereby agree to sign my 
name and otherwise identify myself as such whenever called upon 
to do so by any conductor or agent of the line or lines over which 
this ticket reads. 

7th. That baggage liability is limited to wearing apparel not 
exceeding $100 in value. 

8th. That the coupons belonging to this ticket will not be received 
for passage if detached. 

9th. That my signature shall be in manuscript and in ink. 

10th. That unless all the conditions on this ticket are fully com- 
plied with it shall be void. 

lith. That I will not hold any of the lines named in this ticket 
liable for damages on account of any statement not in accordance 
with this contract made by any emplovee of said lines. 

12th. And it is especially agreed and understood by me that no 
agent or emplovee of any of the lines named in this ticket has any 
power to alter, modify, or waive in any manner any of the con- 
ditions named in this contract. 

(Signed) -—- ——. 

Signature: P. C. BOYLAN. 

Witness: H. C. KEERAN. 

Date of sale, March 18th, 1882. 

GEO. H. DANIELS, 
Gen Ticket Agent. 
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66 Copy of Coupon for Passage from St. Louis to Chicago. 


Issued by Wabash, St. Louis & Pacific r’y. FIRST 
4 Wabash, St. Louis & Pacifi railway. CLASS. 
——— St. Louis to (station stamped on back), 

| Punched. | 


+ i 


On condition named in contract 


ms One passage Form 
nea Worthless if detached X 121. 
x Punched. ( 


‘onductors punch here. X X X 
tt W.StL& P. St. L., 1. M. & 8. » 


' HOT SPRINGS AND RETURN, 


Ry rey Re Oo} A hore Principal Ticket. 


Agent of Hot Springs Agent of the Wabash, St. 
railroad will stanyp in ' Louis & Pacific railway 
space below. will stamp in space below. 

a ame In compliance with my contract with 2 “i = 
o = xy the Wabash, St. Louis & Pacific railway ~ - -* 
ae —- - and lines over which this ticket reads, I | = y t. 
= — hereby sudscribe my name as the original ¢ a ; 

| ~ = = purchaser of this ticket. R ms Z 

& an P.C. BOYLAN. at at? 

| x = Witness: Jer Concer, > x ~~ 
“4 te ai lye nt Hot Springs Railroad. | 2 to ~~ 
Se ~ Dated Hot Springs, Ark., Apr. 19, 1882. | a 


RP, rerse or Ahove Coupon. 


Chicago, Il. 
oe 


7 


1882. 


. we 


4 


Nore.-—Across the face of foregoing ticket are written the follow- 
ing words: Exhibit A. R. G. Davis, notary public. 


(All the other coupons originally belonging to the foregoing ticket 
were used by the plaintiff and received by the various lines of rail- 
road, including defendant, going from Chicago to and returning from 
Hot Springs, as mentioned in his testimony.) 


ie — am, . see acca 


SOE LOR A — AER, . see aoe 
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67 Cross-examination by Mr. KRETZINGER : 


‘Q. This is the ticket you identify as the one that you rode to Chi- 
cago on? ; 

A. I think it is. 

(. After you were removed from the train at Lawrence you went 
back to Hot Springs, and then you identified yourself and signed 
your name on the ticket, did you not? . 

A. I did. 

Q. That is your handwriting ? 

A. That is my handwriting. 

Q. You wrote that with your right hand, did you not? 

A. Yes. 

Q. When you presented this ticket and you were put off there was 
no signature and no signing or identification on the back of this 
ticket, was there ? 

A. There was not. 

Q. It was your right arm and right hand that you described to 
the jury as having been injured, was it not? 

A. Yes, sir. 

The Court: Was the last coupon on your ticket when you handed 
— to the eonductor ? 

A. The first time it was. 

Q. You say after you left it was handed out to you. 

A. It was passed out through the window of the car as the car was 
moving along. 

Q. By a passenger or the conductor ? 

A. By a passenger, I think. 

Q. What did the conductor say when you accused him of having 
taken this coupon off? 

A. He denied having it. 

(. Did he deny having it torn off? 

A. He denied having it. I accused him of having the coupon 
and he denied it. 

Mr. Kretzincer: You didn’t charge that he had torn it off, you 

simply charged him with having it? 
68 A. That is what I charged him with, simply having the 
coupon. 

Q. You rode upon that same coupon to Malvern that day? 

A. I did. 


_ Plaintiffs counsel offered in evidence the deposition of W. H. 
Wood, to which defendants counsel objected. 

Objection on grounds above stated; ruling reserved and deposi- 
tion read subject to the objections; which deposition is as follows: 


Deposition of Wm. H. Wood, Taken at San Francisco, California, before 
J. L. King, on March 30th, 1888. 


Int. State your name, age, residence, and occupation. 
A. William H. Wood; age, 67 years; reside in the city and 
county of San Francisco, State of California; merchant. 
o—1140 


; 
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Int. Do you know the parties to this suit; and, if so, how long 
have you known them? 

A. Yes; I know both parties. Iknow the plaintiff since the 19th 
day of April, 1882, and know of the defendant merely in a general 
way as a railroad company; how long I have so known it I don't 
recollect 

[nt. If you know the plaintiff, when and where did you first meet 
him ” 

A. I first met him on the railroad cars while I was traveling on 
defendant’s railroad at Hot Springs, in Arkansas, on the 19th day 
of April, 1882, while traveling to St. Louis, Missouri. 

lut. State what occurred, if anything, at that time, and if you 
were traveling at that time upon railway cars state what contro- 
versy arose, if any, between the plaintiff and the agents or employees 
of such railway; give full particulars. 

A. On the 19th day of April, 1882, I was a passenger traveling to 

St. Louis Upon the railway cars on defendant's railroad, and 
69 soon after leaving Hot Springs station, and when the train 

had traveled a mile or thereabouts from Hot Springs station, 
the conductor on the train came through the car in which I was 
seated and called for the passengers: tickets. When the conductor 
saw the plaintiff’s ticket he, the conductor, told the plaintiff that lis, 
plaintiff's, ticket was all right, but that before he could travel on it 
it would be necessary for plaintiff to go back to Hot Springs station 
and present it to the agent of the railroad company there, and that 
he, plaintiff, would have to get off at the next station and return to 
Hot Springs. The plaintiff replied that he had bought a round-trip 
ticket from Chicago to Hot Springs and return, and supposing it was 
all right had got on board the cars. The conductor replied to Mr. 
Boylan, the plaintiff, that he must get off at the first station and 
return to Hot Springs and present his ticket at the Gompany’s office 
at Hlot Springs. Plaintiff answered the conductor by saying that 
he could not afford to use his time for that. The conductor then 
went through the car and the plaintiff, who all this time was sitting 
on the seat opposite tome, showed me his ticket and asked me to be 
a witness to what had occurred and to the refusal of the conductor 
to allow him to travel on his ticket. When we arrived at the next 
station, which was Lawrence, the conductor came into the car and 
called upon the plaintiff to leave the train. The plaintiff refused to 
leave the train. The conductor then approached him and took hold 
of him, plaintiff, to remove him from his seat, saving at the same 
time to plaintiff that he would eject him from the cars. Not being 

able to remove plaintiff himself the conductor called two or 
70 three of the employees of the railroad to assist him in eject- 

ing the defendant [plaintiff] from the car, which they did 
after a severe struggle, as the plaintiff was a powerful man and held 
onto his seat, so that if required considerable force to eject him from 
the car. I was compelled to remove from my seat during the strug- 
gle, as I feared personal injury to myself. The ejection of plaintiff 
was accomplished by physical force of three men, one of whom was 
the conductor of the train, the others engaged acting under his in- 
structions. 
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Int. If you have stated that a controversy occurred between the 
plaintiff and the railway employees give the names of all the wit- 
nesses to such controversy within your knowledge. 

A. I do not know the names of any of the persons present except 
the plaintiff, Patrick C. Boylan. I do not know the conductor's 
name nor the names of any of the passengers or railroad employees 
present at the time. 

Int. When next did you see plaintiff, if you have seen him since 
that day? 

A. I saw him on the next day, in the afternoon, at St. Louis, at 
the railway station, when I was about to take the train for Boston. 
He then informed me that he had to return to Hot Springs and had 
lost a day, besides his expenses. 

Int. Please detail all the conversation you heard between plaintift 
and any employees of said train. Give it as fully as you can re- 
cail it. 

A. The only conversations between plaintiff and employees of the 
train I heard were such as | have stated, which occurred between 
plaintiff and the conductor of the train. I have given them as 
fully as I can recall them 

Int. If any employees of said train laid hands on said 
v1 plaintiff in your presence please state how many employees 
were present at the time and what, if anything, did they do 

or say to plaintiff. 

A. The conductor and either two or three other employees of the 
train violently and by force ejected the plaintiff from the train; 
they together dragged and pushed him off. I did not hear any of 
the other employees than the conductor speak to plaintiff during 
the time occupied in putting plaintiff off the train. I left my seat 
in the car to be out of the way. I have already stated all that I 
heard the conductor say to the plaintiff. 

Int. If any force was used by such employees against plaintiff 
please state in what manner the plaintiff had conducted himself be- 
fore such force was used. 

A. Plaintiff, during all the time he was on board the train, con- 
ducted himself in a quiet and peaceable manner. 

Int. State any other matter or thing ef advantage to the plaintiff 
In this regard. 

A. I know of nothing further, except that I omitted to state that 
when plaintiff showed me his ticket after the conductor had told 
him he must get off at the next station he, plaintiff, when he asked 
me to be a witness to what occurred, said “I havea right to stay 
here.” 


X Int. If you state, in answer to the direct interrogatories, that 
you was present on the cars of the defendant at a time when any 
controversy arose between the plaintiff and any of the employees of 
the defendant, give the date of such controversy, and how far the 

same occurred from Hot Springs. 
72 A. The controversy occurred on the 19th day of April, 
1882, and commenced when we werea mile or thereabouts 
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from Hot Springs, in the direction of Lawrence, at which latter place 
plaintiff was ejected from the train. 

X Int. What is the distance from Hot Springs to Malvern ? 

A. ‘Twenty-three miles, I think. 

X Int. Do you know the amount of fare for one passage from Hot 
Springs to M: alvern, over the road of. the defendant ? 

A. I do not now recollect. 

X Int. In this conversation to which you allude who was the 
agent or employee of the defendant company that took part in the 
same ? 

A. The conductor in charge of the defendant car in which we 
were then travelling. 

X Int. How do vou know he was a conductor of the defendant? 

A. Because he acted as‘conductor of the train, took up, examined, 
and punched the tickets of the passengers on the car in which [ was 
in. I learned after plaintiff was put off the train that he was a con- 
ductor of defendant from some of the passengers on board who lived 
at Hot Springs and who knew him. They also informed me that 
he, the conductor, would have been discharged from the employ of 
the company had he not put the plaintiff off the train. 

X Int. Why did the conductor refuse to accept the ticket pre- 
sented by the plaintiff? 

A. On the ground that it had not been presented at the com- 
pany’s office in Hot Springs before the plaintiff took the train. 

X Int. What reason did plaintiff then assign for not appearing 
at the office of the defendant at Hot Springs, identifying himself 

before the agent there, resigning the ticket, and having the 
73 same stamped by such agent? 
A. I do not recollect, that lie assigned any reason. 

X Int. Did you get off the train with the plaintiff ? 

A. No; I did not. 

X Int. How much fare did the agent or conductor of the defend- 
ant require to be paid so as to permit the plaintiff to ride to Mal- 
vern, or the end of defendant’s road ? 

A. The conductor made no demand for fare from the plaintiff. 

X Int. Did the plaintiff refuse to pay this amount of fare? 

A. None was demanded, to my recollection. 

X Int. Upon the plaintiff refusing to pay the fare after the con- 
ductor had refused to accept the ticket did not the conductor ask the 
plaintiff to leave the car and didu’t the plaintiff refuse to do so? 

A. Nothing was said about fare. The conductor said to plaintiff 
that he, plaintiff, would have to go back to Hot Springs and present 
his ticket to the agent there be fore he coul 1 travel on it, and upon 
the plaintiff refusing to leave the train at the first station we arrived 
at he was put off the train by force. 

X.Int. If you state that you got off with the plaintiff and went 
back with him to Hot Springs you may state if it is not true that 
the plaintiff went to the agent of defendant at Hot Springs, identified 
himself, and had the ticket duly stamped according to the condi- 
tions printed on the ticket; and after the same was done did not the 
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plaintiff get on the cars of the defendant and ride upon such ticket 
to Malvern? 
A. I did not get off the cars with plaintiff, nor did I return with 


him to Hot Springs. 
WM. H. WOOD. 


74 The plaintiff was recalled to the stand and further ex- 
amined by Mr. Bonney, as follows: 


Q. State to the jury what your earnings in the business in which 
you were engaged were during the year preceding your expulsion 
from the train. 


The Court: You had better state what that business was. 

‘Mr. Bonney: Dealings in mining stock, as you stated. 

Witness: I was also dealing in wheat, oats, and corn. 

The Court: Dealing in grains and provisions and mining stuck 
for a year before? 

A. Yes; on the Board of Trade and Stock Exchange. 

(. Where—in San Francisco or here? 

A. Here in Chicago and in San Francisco. 

Mr. Bonney: Now, I ask you to state to the jury what your earn- 
ings in that business were during the year preceding your expulsion 
from the train. 


Objected to upon the specific grounds heretofore stated, and upon 
the additional ground that the answer to the question would not 
furnish any rule or measure for damages for which the defendant 
company was liable, even for a wrongful expulsion, and plaintiff 
has not shown that he presented to the conductor such a ticket as 
entitled him, according to the conditions plainly appearing upon 
the face of the ticket, to ride thereon, and therefore the conductor 
was justified in expelling him. 

Objection sustained, and plaintiff’s counsel thereupon excepted. 


The foregoing was all the evidence offered in the case. 
Defendant’s counsel thereupon moved to strike out all evidence 
offered by or on behalf of the plaintiff touching the force used in 
removing plaintiff from the train, and also all evidence concern- 
ing the expulsion of the plaintiff from the train, upon the grounds, 
first, that this is an action of assumpsit for breach of contract, and 
therefore no recovery can be had for personal injury; second, the 
plaintiff fails to show that he presented a ticket or voucher 
ri to the conductor which entitled him to ride; third, the evi- 
dence shows that the plaintiff had an opportunity to pay fare, 
but peremptorily refused to do so; therefore his expulsion was justi- 
fiable ; fourth, the evidence shows that the plaintiff refused to pay 
any fare, and insisted upon his right to ride upon this unexecuted 
ticket, and refused to leave the car voluntarily upon the request 
made to him so todo by the conductor; therefore the plaintiff justi- 
fied the defendant’s agents in using force sufficient to eject him, and 
excessive force is not averred in the declaration or attempted to be 
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shown; fifth, where the plaintiff makes it necessary to use force to 
eject him, under such circumstances the law will not permit him 
to recover damages therefor; sixth, it appears that plaintiff re- 
turned from Lawrence to Hot Springs, identified himself, signed his 
name and had the ticket stamped by the agent, and immediately 
thereafter entered the train of the defendant and presented this 
ticket and rode thereon to Malvern, and from thence to Chicago, 
and thus the contract for the return trip Was performed on the part 
of the defendant, and therefore the plaintiff is not entitled to re- 
cover in this action for breach of contract; seventh, the act of the 
plaintiff in returning to Hot Springs and identifying himself and 
having his ticket signed and stamped, and signing the same him- 
self and riding thereon to Chicago constituted a waiver of any estop- 
pel if such estoppel otherwise might have arisen against the defend- 
ant by reason of the baggage-master checking the baggage; eighth, 
plaintiff was plainly informed by one of the conditions appearing 
upon the face of the ticket that no agent or employee of the defeud- 
ant company had the right or authority to waive the performance of 

any of the conditions agreed to be performed by the plaintiff, 
76 and therefore no statements or acts of the baggageman or 

gate-keeper could become or constitute a waiver or an estop- 
pel against the defendant company; ninth, that until the plain- 
tiff identified himself at the Hot Springs office and the agent signed 
the ticket and had the same stamped and signed by the agent he 
had no subsisting contract between himself and the defendant for 
a return passage to Chicago. 

The court, after hearing the argument of counsel, sustained said 
motion ; to which plaintiff’s attorney then and there excepted ; and 
thereupon the court instructed the jury to return a verdict for the 
defendant; whereupon the plaintiff, by his counsel, then and there 
excepted ; and thereupon the jury returned a verdict for the defend- 
ant in words and figures following, to wit: 

We, the jury, find the issues for the defendant. 

Whereto the plaintiff, by his counsel, then and there excepted. 

And thereupon the plaintiff moved the court to set aside the ver- 
dict and award a new trial of this case for the following, among 
other reasons—that is to say: 

J. The condition of the ticket, for non-compliance wherewith the 
plaintiff was expelled from the train, was unreasonable and void. 

2. Said condition of said ticket was substantially complied with 
by the acceptance of the ticket by the baggage-master and his check- 
ing the plaintiff’s baggage thereon and punching the same. The 
baggage-master’s punch now appears on the ticket. 

3. Said condition was also substantially complied with by its 

acceptance by the gateman and his passing the plaintiff 
wi through the gate to the train. 

4. By the action of the baggage-master and the gateman in 
checking the plaintiff’s baggage and passing him through to the 
train the defendant was estopped to set up the condition that the 
ticket should be signed and stamped at Hot Springs. 

d. The condition of the ticket that no agent of the company could 
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waive any condition of the ticket is void as against public policy, 
and the condition was waived by the action of the company through 
its baggage-master and gateman. 

6. Said condition of the ticket was not binding on the passenger, 
because it was not particularly explained to and knowingly agreed 
to by him. 

7. Said ticket, as presented to the conductor, was a receipt in 
writing showing actual payment by the passenger for the return 
trip, and clearly entitled the plaintiff to make the same. 

8. Defendant had no right to expel plaintiff from its train, while 
it retained the money paid for the return trip, so long as plaintiff 
was not guilty of any gross misconduct. 

The expulsion was unlawful, because the conductor did not ask 
plaintiff to show his identity or give him any opportunity so to do. 

10. ‘The expulsion was also unlawful because no specific amount 
of fare was demanded from plaintiff as a condition of continuing the 
journey. 

ll. As the plaintié was acting, under ciaim and color of right, in 
yood faith, his violent expulsion was contrary to law and public 
policy, and any conditions of the ticket to the contrary are unrea- 

sonable, vexatious, and void. 
75 12. The contract of the defendant as a common carrier was 

to carry the plaintiff safely from Hot Springs to the other 
terminus of its road, and his forcible expulsion and the injuries in- 
flicted upon him were a direct breach of that contract, and all the 
injuries suffered therefrom are direct consequences of the violation 
of = contract. 

The injury to the pl: untiff’s health was a direct consequence 
of hie expulsion, as is shown by | the evidence, and he is entitled to 
full compensation therefor. 

14. The plaintiff is also entitled to recover full compensation for 
all the probable profits of his business which were lost in conse- 
quence of his maltreatment by the defendant. 

15. The jury should fix the amount of such compensation from 
the evidence, aided by their own knowledge and experience, as far 
as applicable thereto. 

16. The expulsion of the plaintiff from defendant’s train was for 
non-compliance with a mere form, and it is not shown that such 
non-compliance involved any substantial injury, nor even any 
serious inconvenience, to the defendant, and the expulsion was, 
therefore, wholly unlawful. 

17. The carrier was bound to transport passengers for a reasonable 
fare and without any vexatious, annoying, or inconvenient restric- 

tions. If the sum paid by the plaintiff for the ticket in 
79 question was not a reasonable compensation it was an unjust 

discrimination against the general traveling public, and if it 
was a reasonable rate of fare with the conditions imposed it was such 
reasonable rate without regard to those conditions. There is no re- 
lation between the conditions and the reasonableness of the rate of 
fare. 
The testimony offered in behalf of the plaintiff and excluded 
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by the court, on motion of the defendant, is competent and admissibe 
and would have shown plaintiff’s right to recover. 

19. Said verdict and the instruction of the court under which the 
same was given are otherwise manifestly contrary to law and the 
rights of the plaintiff. 

But the court, on the consideration of said motion, overruled the 
same and gave judgment on said verdict. 

Whereto the plaintiff, by his counsel, then and there excepted and 
prayed the court to sign and seal this bill of exceptions, which is 
accordingly done. 


WALTER Q. GRESHAM. [seat.] 


SO Stipulation to Submit to the Supreme Court under the Twentieth 


Rule Thereof. 


The plaintiff in this cause having determined to remove the same 
to the Supreme Court of the United States, the parties have agreed to 
submit the same to that court under the twentieth rule thereof. The 
defendant will join in error without the issue and service of process. 
The transcript shall be obtained, the necessary parts thereof printed, 
and the briefs and arguments be prepared pursuant to the rule in 
time for a submission of the same to the Supreme Court at the com- 
mencement of the October term thereof, A. D. 1889. 

G. W. KRETZINGER, Atty for Defendant. 
C. C. BONNEY & LYMAN M. PAINE, 
Attorneys for Plaintiff. 
Dec. 17, 1888. 


Endorsed : Filed Dec. 17, 1888. Wm. H. Bradley, clerk. 


81 Afterwards, to wit, on the nineteenth day of March, 1889, 

there was filed in said clerk’s office a bond in said entitled 
cause; which said bond isin the words and figures following, to 
wit: 


Bond. 


Know all men by these presents that we, Patrick C. Boylan, as 
principal, and Lyman M. Paine, as surety, are held and firmly 
bound unto the Hot Springs Railroad Company in the full and just 
sum of fifty dollars, to be paid to the said Hot Springs Railroad Com- 
pany, its certain attorney or assigns; to which payment, well and 
truly to be made, we bind ourselves, our heirs, executors, and ad- 
ministrators, jointly and severally, by these presents. 

Seuled with our seals and dated this — day of March, in the vear 
of our Lord one thousand eight hundred and eighty-nine. 

W hereas lately, at a term of the circuit court of the United States, 
held at the city of Chicago, in the northern district of Illinois, in a 
suit depending in said court between said Patrick C. Boylan as 
plaintiff and said Hot Springs Railroad Company as defendant, ¢ 
judgment was rendered against the said plaintiff for costs on a ver- 
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dict in favor of said defendant, and the said plaintiff, Patrick C. 
Boylan, having obtained a writ of error and filed a copy thereof in 
the clerk’s office of the said court to reverse the said judg- 
§2 ment in the aforesaid suit, and a citation directed to the said 
Hot Springs Railroad Company, citing and admonishing it 
to be and appear at a Supreme Court of the United States to be 
holden at Washington the second Monday of October next: 

Now the condition of the above obligation is such that if thesaid 
Patrick C. Boylan shall prosecute said writ of error to effect and 
answer all damages and costs if he fail to make bis plea good, then 
the above obligation to be void; else to remain in full force and 
virtue. 

< C. BOYLAN. [skAt. 

. M. PAINE. — 


The above security is satisfactory. ) 
G. W. KRETZINGER, 
Attorney for said Defendant. 
Approved by— 
W. Q. GRESHAM, 
Circuit Judge. 


(Endorsed :) Filed M’ch 19,1889. Wm. H. Bradley, clerk. 


83 NorTHERN District or ILLINOIS, 88: 


I, William H. Bradley, clerk of the circuit court of the United 
States for said northern district of Illinois, do hereby certify the 
above and foregoing to be a true and complete transcript of the rec- 
ord of all the proceedings had in said court in the cause wherein 
Patrick C. Boylan is plaintiff and The Hot Springs Railroad Com- 
pany is defendant, as the same appear from the records and files of 
said court now remaining in my custody and coutrol. 

In testimony whereof I have hereunto set 
Seal of Circuit Court my hand and affixed the seal of said court, 


U. §S., Northern at my office in Chicago, in said district, north- 
Dist. lllinois, 1855. ern division, this thirtieth day of March, 
155u. 


WM. H. BRADLEY, Clerk. 


84 Unitep States OF AMERICA, |... 
Northern District of Illinovs, | ~* 


The United States of America to the judges of the circuit court of 
the United States for the northern district of Illinois, Greeting: 


Because in the record and proceedings, as also in the rendition of 
a judgment in a plea which is before you, in said circuit court, be- 
tween Patrick C. Boylan, plaintiff in error, aud Hot Springs Rail- 
road Company, defendant in error, in an action of assumpsit, a mani- 
fest error hath happened, to the great damage of the said Patrick C. 
Boylan, plaintiff in error, as by his complaint appears, and it being 
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fit that the error, if any there has been, should be duly corrected and 
full and speedy justice done to the parties aforesaid in this behalf, 
you are hereby commanded, if judgment be given therein, that then, 
under your seal, distinctly and openly, you send the record and pro- 
ceedings aforesaid, with all things concerning the same, to the Su- 
preme Court of the United States, together with this writ, so that you 
have the same at Washington on the second Monday of October, A. 
D. 1889, in the Supreme Court to be then and there held, that, the 
record and proceedings aforesaid being inspected, the said Supreme 
Court may cause further to be done therein to correct that error what 
of right and according to the law and custom of the United States 
should be done. 
Witness the Hon. Melville W. Fuller, Chief 
Justice of the Supreme Court of the United 
Seal of Circuit Court States, this eleventh day of March, in the 


U: S$. Northern yearofour Lord one thousand eight hundred 
Dist. Illinois, 1855. and eighty-nine, and of the Independence of 
the United States the 113th year. : 


WM. H. BRADLEY, 
Clerk of the Circuit Court of the United States 
for the Northern District of Illinois. 


[ Endorsed :] Supreme Court of the United States. Patrick C. Boy- 
lan, plaintiff in error, vs. Hot Springs R. R. Co., defendant in error. 
Writ of error. Copy deposited for the defendant in error in the 
clerk’s oflice U. S., northern district of Illinois. 


85 Unirep STATES OF AMERICA, } 
Northern District 0) Illinois, § 


To The Hot Springs Railroad Company, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October, A. D. ISS, pursuant to a writ of 
error filed in the clerk’s office of the circuit court of the United 
States for the northern district of Illinois, wherein Patrick C. Boylan 
is plaintiff and you, the said Hot Springs Railroad Company, are de- 
fendant, to show cause, if any there be, why the judgment rendered 
in the action in said writ of error mentioned should not be cor- 
rected and speedy justice should not be done to the parties in that 
behalf. 

Witness the. Hon. Walter Q. Gresham, judge of the circuit court 
for the seventh circuit, this 16th day of March, in the year of our 
Lord one thousand eight hundred and eighty-nine. 


‘ WALTER Q. GRESHAM. 


Service accepted this March 18, 1889. , 
G. W. KRETZINGER, 
Att'y for Def’t in Error. 
[Endorsed :] Supreme Court of the United States. Patrick C., 
Boylan, plaintiff in error, vs. Hot Springs R. R. Co., defendant in 
error. Citation to October term, A. D. 1889. 
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86 In the Supreme Court of the United States, to the October 
Term, A. D. 1889. 


Patrick C. Boyan, Plaintiff in Error, ) 
v8, } | Error tothe Northern Dis- 
Tue Hor Springs Raitroap Company, { trict of Illinois. 
Defendant in Error. 


Assignment of Errors. 


And now comes the said Patrick C. Boylan, plaintiff in error, by 
Charles C. Bonney, his attorney and counsel, and says that in the 
foregoing proceedings and final judgment of the circuit court of the 
United States for the northern district of Illinois in this cause there 
is manifest error, in this, to wit: 

First. Said circuit court erred in excluding from the jury proper 
evidence offered by said plaintiff on the trial of this cause. See 
specification annexed hereto. 

Second. Said circuit court also erred in instructing the jury to 
return a verdict for said defendant. 

Third. Said circuit court also erred in holding upon the trial be- 
low, in effect, that the condition of the railroad ticket in question, 
requiring it to be re-signed and restam ped before the return journey 
therewith, and for a neglect whereof the plaintiff was expelled from 
defendant’s train, was not against public policy nor unreasonable, 
vexatious, and void as a condition of the common right to be car- 

ried. 
87 Fourth. Said circuit court also erred in holding upon the 

trial, in effect, that said condition was not substantially com- 
plied with when the defendant's baggage-master treated said ticket 
Aas suflicient and checked plaintiff's baggage upon if and punched 
it in the usual manner, nor when the gateman of defendant alzo 
treated said ticket as sufficient, and passed the plaintiff through the 
gate to the train. 

Fifth. Said circuit court also erred in holding upon the trial, in 


_ 


effect, that the defendant was not estopped to set up said condition 
by the aforesaid acts of the baggage-master and gateman, nor by 
the act of carrying the plaintiff away from the place specified 
for re-signing and restamping said ticket according to said condition. 

Sixth. Said circuit court also erred in holding upon the the trial, 
in effect, that the provision of said ticket that no agent of the com- 
pany could waive any condition thereof was not void as against 
public policy. 

Seventh. Said circuit court also erred in holding upon the trial, 
in effect, that defendant had a right to expel plaintiff from its rail- 
road train while he held and exhibited to the conductor a receipt 
in writing for the fare for the journey that he was not allowed to 
inake. } 

Eighth. Said circuit court also erred in holding upon the trial, in 
effect, that defendant had a right to expel plaintiff from its train 


. 
soiled diinenmatihte ane ee ~ a 


Fg cero ER ERE Gee oe 


44 PATRICK C., BOYLAN VS. THE HOT SPRINGS RAILROAD CO, 


for a inere non-compliance with said condition without returning to 
him the money paid for the journey in question, 

88 Ninth. Said circuit court also erred in holding upon the 
trial, in effect, that the expulsion of plaintiff was not unlaw- 

ful, although no specific sum of fare was demanded from plaintiff 

as a condition of continuing his journey. 

Tenth. Said circuit court also erred in holding upon the trial, in 
effect, that although plaintiff was in defendant’s car under claim and 
color of right, in good faith, nevertheless defendant had a right to 
expel him forcibly for non-compliance with a mere regulation of no 
practical Importance. 

Eleventh. Said circuit court also erred in holding upon the trial, 
in effect, that the plaintiff was not entitled to recover compensation 
for all or my of the injuries suffered from his expulsion, in his 
mind, body, or business, as proper damages for the breach of con- 
tract of carriage. 

Twelfth. Said circuit court also erred in holding upon the tris ul, n 
effect, that the expulsion of said plaintiff by said defendant from its 
railroad train was lawful without showing any authority for such 
expulsion by any statute, charter, by-law, or contract whatsoever. 

Thirteenth. Said circuit court also erred in holding upon said 
trial, in effect, that said defendant had the right to deprive said 
plaintiff of his property in the carriage in question without due 
process of law, and also in holding that in the controversy which 
urose between the parties said defendant had the right to take the 
law into his own hands, and be at the same time accuser, judge, and 
executioner. 

Fourteenth. Said circuit court also otherwise manifestly erred in 
the concuct of said trial and in holding, in effect, that the plaintiff 

had not the right to submit to the jury his claim to 
89 recover from the defendant, under all the circumstances of 
the case, the damages suffered from his expulsion. 

Wherefore the said plaintiff in error prays that the said Supreme 
Court of the United States will proceed and consider as well the 
record of the proceedings and judgment aforesaid as the matters 
aforesaid above specifically assigned for error, and that the judgment 
aforesaid may for the respective errors aforesaid be ee re- 
versed, and altogether made as nothing: and that the said circuit 
court may be directed to proceed and do Justice to said plaintiff In 
all the matters aforesaid, and that he may be restored to all and 
whatsoever he hath lost by reason of said errors and judgment, and 
that he may have and recover his costs by him in this behalf most 
wrongfully sustained, ec. 

CHARLES C. BONNEY, 


Attorney and Counsel for Plaintiff in Error. 


Chicago, April 8, 1889. 
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90 “ Specification of the Full Substance of the Evidence Rejected and 
Excluded.” 


I. 


1. Upon the trial the court refused to allow plaintiff to testify when 
he first actually knew of the requirement to have his ticket restamped 
at Hot Springs. 

2. Also to allow plaintiff to testify whether his disability tu pur- 
sue his business was caused by any other matter or thing than his 
expulsion from defendant’s car. 

3. Also to allow plaintiff to testify what would’ have been the 
probable profits from the business on which he went to California if 
he had been able in health to carry same into effect. 

4. Also to allow plaintiff to testify what amount of money he was 
arning per year in his business when the expulsion took place. 

5. Also to allow plaintiff to testify, from his best judgment, the 
amount of his annual loss of earnings in consequence of his expul- 
sion. 

6. Also to allow plaintiff to testify what injury resulted from his 
expulsion to his business and means of livelihood. 

7. Also to allow plaintiff to testify what special damage resulted 
to him from his expulsion. | 

8. Also to allow plaintiff to testify what his earnings were in his 
business of dealing in stocks and grain during the year preceding 
his expulsion. 


II. 


And upon the conclusion of plaintiffs case the court, on motion 
of defendant, excluded from the jury all the evidence offered by the 
plaintiff touching the following points: 


91 1. All evidence touching the force used in removing plain- 
tiff from the train in violation, as he claimed, of the contract 
to carry him safely. 
2. All evidence concerning the expulsion of plaintiff from the 
train in violation, as he claims, of the contract of carriage. 


The evidence clearly showed that the expulsion was solely upon 
the ground that plaintiffhad neglected to have his ticket restamped 
for the return journey, and that notwithstanding that neglect the 
baggage-master had checked his baggage and punched thie ticket, 
and that the gateman had inspected it and admitted him to the 
train, and that the railroad company had carried plaintiff away 
from the place where the restamping was required to be procured. 
The evidence plainly presents the questions of waiver, esteppel, and 
excessive force. 


PATRICK C. BOYLAN VS. THE HOT SPRINGS RAILROAD CO, 


References to Declaration to Show Relewancy of Evidence. 


ITT. 


The declaration sets up, among other things— 

1. Payment for the so-called “ round trip.” i 

2. Plaintiff’s failure to notice or remember the requirement to 
have the ticket restamped before the return Journey. 

3. The acceptance of the ticket by the baggage-master and the 
gateman, and that plaintiff’s baggage was actually taken from him 
and sent to Chicago, where he received it. 

1. That defendant carried plaintiff away from the place appointed 
for restamping the ticket. 

5. That plaintiff was always ready to identify himself whenever 
requested, but no such request was made. 

6. That plaintiff was not permitted to continue the journey, but 
was expelled from the train with great violence, in breach of the 

contract of carriage, and was violently beaten, bruised, 
92 wrenched, stamped upon, maltreated, and injured. 

7. Special damage is specially set forth in the loss of profits 
and earnings in the business of dealing in mines and mining stocks, 
in which plaintiff had been successfully engaged for many vears. 

8. The declaration also avers that all the damages specified were 
the direct result of the breach of the contract of carriage. 

%. Also that the requirement that the ticket should be signed, 
dated, and stamped at Hot Springs was wholly unreasonable, unlaw- 
ful, and void, and formed no valid part of the contract of carriage 
on which the suit was brought. 


The testimony of plaintiff and of the witness, William H. Wood, 
tended to support the case made in the declaration. 


Joinder in Error. 


And hereupon comes the said defendant in error, by George W. 
K retsinger, its attorney, and says that there is noerror, either in the 
proceedings aforesaid or in the judgment aforesaid. Wherefore it 
prays that said judgment may be in all things upheld and affirmed, 
and that it may recover its further costs on said writ of error, to be 
adjudged to it by the said Supreme Court, ete. 

G. W. KRETZINGER, 
Attorney and Counsel for Defendant in Error. 
Chicago, April 8th, 1889. 
Endorsed on cover: N. Illinois C.C.U.S. No. 1140. Patrick C. 
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MR. BONNEY’S OPENING BRIEF AND ARGUMENT FOR 
PLAINTIFF. 


. 
STATEMENT OF THE CASE. 


This was an action of assumpsit, on a contract of 
carriage, laying damages at forty thousand dollars. 
Defendant was engaged in business in Illinois, and, 
by agent, sold to plaintiff a so-called special tourist 
ticket for the so-called round trip from Chicago to 
Hot Springs, Arkansas, and return, and received 
$41.50 therefor. (Printed Record, p. 4.) 

The ticket purported to be a special contract exe- 
cuted between the parties. It contained five spe- 
cial provisions, and no less than twelve specific con- 
ditions to be ohserved by the passenger. The degree 
of intellectual ability and personal care required to 


understand and comply with all those provisions 
and conditions, will hereafter appear. The ticket 
was also sometimes designated by the well-merited 
name of “the iron-clad.” The so-called special 
contract provided that the ticket should entitle the 
purchaser to the outgoing and to the return passage, 
if officially stamped on the back, and presented 
with the coupons annexed, and it was so stamped, 
and in due course so presented. but one of the an- 
nexed special conditions provided that the ticket 
should not be good forthe return trip, unless further 
officially dated, signed and stamped at Hot Springs, 
within a specified time. Six coupons were 
annexed for the several divisions of the 
journey, one of which was for the journey 
from Malvern to Hot Springs, and the next 
one of which was for the return from Hot 
Springs to Malvern, the termini of detendant’s road. 
(Copy of ticket in Printed Record, p. 31.) 

Plaintiff made the outgoing journey without 
trouble, and when he was ready to return, not 
knowing or remembering that the ticket required 
re-signing, re-dating and re-stamping, be went to 
the baugguge-master of defendant at Hot Springs, 
showed him the ticket and requested a check to Chi- 
eago for his baggage. The baggage-master took the 
ticket, punched it, and delivere:! the desired cheek, 
without objection or calling plaintiff's attention to 
the omission of any re-authentication of the ticket. 
Plaintiff then went to the gate of entrance to 
the return train, and showed his ticket to the gate- 
nan, who looked at it and passed plaintiff through 
the gate to the train without any objection. Plaint- 
iff took his seat in the proper ear, and the train 
started on the return journey to Chicago. (Record, 
p. 26.) 


After the train had left Hot Springs, the conduct- 
or came to plaintiff and called for his ticket, which 
Was promptly presented, The conductor rejected 
it, saying it was not good because not stamped at 
Hot Springs. Plaintiff replied that the baggage- 
man said nothing about that when he checked the 
baggage, and plaintiff did not know it was necessa- 
ry. The conductor said plaintiff would have to get 
off, go back to Hot Springs and have the ticket 
stamped there. Plaintiff objected.and asked if there 
was not some way to fix the matter. The conduet- 
or said he must go back or pay full fare. Plaintiff 
refused to leave the train; a controversy arose; the 
passions of the parties became excited; the con- 
ductor called two men to his assistance; thev seized 
plaintiff to remove him; he resisted, and they ex- 
pelled him from the car with much violence. Some 
blood was shed by stamping on plaintiff's hand, 
and plaintiff was badly bruised. 

The expulsion occurred at Lawrence, Ark. Plaint- 
iff waited for the next train back to Hot Springs: 
paid his fare and returned there; signed his ticket 
and had it stamped, and took the next train for 
Chicago. At Malvern he felt compelled to stop and 
vo to bed for four or five hours, and in St. Louis he 
had to lie over more than twelve hours before he 
felt able to go on to Chicago. 

The ticket provided that the passenger should 
identify himself by signing his name and otherwise, 
whenever called upon by the conductor or agent to 
do so, but the conductor did not ask for any such 
identification. Nor did he demand any specitie sum 
of tare, as a condition of permitting plaintiff to con- 
tinue the journey. Practically, plaintiff's contention 
was that while the failure to have his ticket 


stamped before the return journey would have au- 
thorized the bugyvaye-master to refuse to check his 
baggage, and the gateman to refuse to admit him 
till the condition had been compiled with, never- 
theless there was nothing in the contract or in the 
law authorizing his expulsion tor that cause, after 
the defendant bad voluntarily carried bim away 
irom the only place where the condition could be 
performed, 

The ticket showed actual payment of the return fare, 
and there was no offer to return it before the 
CAPUision, 

Prior to his expulsion plaintiff had been a strong, 
vigorous ana healthy man, and had for many years 
been enyaged, penny in California, in speculat- 
ing in mining stocks and other property. Before 
his return from Hot Springs, he bad planned to 
return to California on that business, and did so, 
but was so badly broken down in tealth that he 
could not continue it. He has since been unable to 
pursue it, or any other active business, and claims 
that he has suffered ‘large losses in fis business. 
eurnings and profits, as well as serious bedily in- 
juries from his expulsion from the railroad car, in 
violation of the contract to carry him SAFELY AND 
WITH CARE On the return journey for which he paid. 
The testimony is brief, and the court is asked to 
read it in connection with this statement. (Printed 
Record, p. 24.) The plaintiff's testimony was cor- 
roborated by the deposition of William H. Wood. 
(P. Record, p. 33.) ; 

Plaintiff brought suit for the damages to his 
health and to his business. Special pleas were filed, 
to which demurrers were sustained, and the case 
was tried on the general issue. The court permit- 
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ted the plaintiff to tell the story of his journey and 
expulsion to the jury, but refused to let him state 
the resulting injury to his business, and ability to 
earn money; and at the conclusion of plaintiff's evi- 
dence, the court, on motion of defendant, excluded 
all the evidence relating to the force used in remov- 
ing plaintiff from the train; alsoall that relating to 
his expulsion. and directed the jury ro returna ver- 
dict for the defendant. which was accordingly done. 
Exceptions to the rulings of the court upon the 
trial were duly saved and certitied. The contro- 
versy upon the trial was almost wholly over the 
conflicting propositions of law, for which the re- 
spective parties contended. Those on which the 
plaintiff relied are collected, as a matter of conven- 
lence, in connection with his motion for a new trial 
(P. Record, p. 38); and those made in behalf of de- 
fendant are likewise brought together in support of 
its motion to exclude the evidence, and direct a ver- 
dict in its favor. (P. Record, p. 37.) 

Among the questions presented by this case for 
decision, are the following: 

1. Whether any authority of law or of contract 
for the forcible expulsion of the plaintiff was shown 
upon the trial? 

2. Whether tne regulations prescribed by the 
carrier, and stated on the ticket, include any such 
authority, and if so, whether it extends to the par- 
ticular case stated in the declaration and set forth 
in the evidence? 7 

3. Whether the condition of the ticket, for a dis- 
regard of which the plaintiff was expelled from the 
train, was lawful and proper, or against public pol- 
icy and void? 


4. Whether the jury should have been permitted 


to find from the evidence, whether the regulation 
und expulsion were, under the existing circum- 
stances, reasonable and therefore justifiable, or 
were unreasonable, and therefore contrary to law? 

9. Whether the jury should have been permitted 
to find whether the carrier had waived, or was 
estopped to set up and insist upon the condition in 
question! 

6. Whether damages, by reason of injury to the 
business, as well as to the person of the passenger, 
may properly be recovered in assum psit flor a 
breach of the contract to carry safely, and diligently 
protect from harm? 

7. What are the limitations, restrictions and 
conditions of the carrier’s supposed right of forei- 
ble expulsion? Is ita proper and justifiable remedy 
forany disregard of any regulation, however trifling? 
or is it allowable ouly for gross misconduct, or for 
awn attempt to steal a ride? 

These questions sufficiently indicate the nature ot 
the present controversy, and lead to others which 
are set forth in the assignments of error, and in the 
following brief of the argument. 


LI. 
THE Errors ASSIGNED. 


The first two errors assigned are general and com- 
prehensive. Those which follow are intended to 
specify the matters of law necessarily held by the 
court upon the trial, as the conditions precedent to 
the exclusion of plaintiff's evidence, and to the di- 
rection to the jury to find a verdict for the defend- 
ant. 
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LyRRORS. 


|. Excluding proper evidence for plaintiff. See 
Specifications annexed, (hecord, p. 49.) 

2. Directing the jury to find a verdict for de- 
fendant. 

3. Holding the condition of the ticket, for neg- 
lect whereof plaintiff was expelled, not against pub- 
lic policy, nor unreasonable, vexatious and void, as 
a condition of the common right of travel. 

4. Hoiding the condition not satisfied by the 
checking ot plaintiff's baggage, the punching of the 
ticket in the common form, and by the action of 
the guteman in treating the ticket as sufficient and 
admitting plaintiff to the train. 

5. Holding that defendant was not estopped by 
the acts of the baggage-master and the gateman 
nor by carrying plaintiff away from the place for 
the execution of the condition, from setting it up as 
a justification of the expulsion. 

6. Holding that the provision that no agent could 
waive any condition of the ticket was not void as 
against public policy. 

7. Holding that defendant had a right to expel 
plaintiff, notwithstanding the fact that he exhibited 


. 


. 


to the conductor a ticket that amounted to a re, 
ceipt in writing for the fare for the journey he was’ 
prevented from making. 

8S. Holding that defendant had a right to expel 
plaintiff for non-compliance with an unimportant 
condition, without returning the monev received 
for the return journey. 

9. Holding the expulsion of plaintiff lawful, 
although no specific sum of fare was demanded asa 
condition of continuing the journey. 

10. Holding that the expulsion of plaintiff was 


~~ 


lawful, for non-compliance with a regulation of no 
practical importance, although it was clear that 
plaintiff was acting in good faith, and under claim 
and color of goo title. 

ll. Holding that plaintiff was not entitled to re- 
cover for the injuries to his mind, body and business, 
resulting from the flagrant violation by defendant 
of its contract of carriage. 

12. Holding that defendant had the nght of ex- 
pulsion without showing any warrant tor it, either 
in the contract of carriage, or by any statute, charter 
or by-law whatsoever. | 

13. Holding that defendant had the right to de- 
prive plaintiff ofa journey for which he had contess- 
edly paid, without due process of law, but by con- 
stituting its conduetor sole prosecutor, judge and 
executioner in the case. 

l4. General assignment in common form. 


SPECIFICATION OF THE FULL SUBSTANCE OF THE EvI- 
DENCE REJECTED AND EXCLUDED. 


|. Upon the trial, the court refused to allow 
plaintiff to testify when he first actually knew of 
the requirement to have his ticket re-stamped at 
Hot Springs. 

2 Also to allow plaintiff to testify whether his 
disability to pursue his business was caused by any 
other matter or thing than his expulsion from de- 
fendant’s car. | 

3. Also to allow plaintiff to testify what would 
have been the probable profits from the business on 
which he went to California, if he had been able in 
health to Carry sume into effect. 

4. Also to allow plaintiff to testify what amount 


a 
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of money he was earning per year in his business 
when the expulsion took place. 

9. Also to allow plaintiff to testify, from his best 
judgment, the amount of his annual loss of earnings, 
in consequence of his expulsion. 

6. Also to allow plaintiff to testify what injury 
resulted from his expulsion, to his business and 
means of livelihood. 

7. Also to allow plaintiff to testify what special 
damage resulted to him from his expulsion. 

S. Also to allow plaintiff to testify what his earn- 
ings were in his business of dealing in stocks and 
grain, during the year preceding bis expulsion, 

(Printed Record, pp. 24-30, 37.) 


IT. 


And upon the conclusion of plaintiffs case, the 
court, on motion of defendant excluded from the 
jury all the evidence otfered ny the plaintiff, touch- 
Ing the following points: 

| =6. All evidence touching the force used in remov- 
ing plaintiff from the train, in violation, as he 
claimed, of the contract to carry him safely. 

2. All evidence concerning the expulsion of plaint- 
iff from the train, in violation, as he claimed, of the 
contract of carriage. (Pr. Ree. 37-5.) 

The evidence clearls showed that the expulsion 
was solely upon the ground that plaintiff had neg- 
lected to have his ticket re-st imped for the return 
journey; and that notwithstanding that neglect, the 
bayvvave-master had checked his baggage aud 
punched the ticket; and that the gateman had 
inspected it, and admitted him to the train; and that 
the railroad company had carried plaintiff away 
from the piace where the re-stamping was required 
to be procured, 


If) 


The evidence plainly presents the questions of 
Waiver, estoppel and excessive foree. (Printed 


Record, pp. 26-7, 54-5.) 


Lh. 


REFERENCES TO THE DECLARATION TO SHOW RELE- 
VANCY OF EVIDENCE. 


The declaration sets up, among other things: 

|. Payment for the so-called “round trip.” 

2. +Plaintiff’s failure to notice or remember the 
requirement to have the ticket re-stampe:l before 
the return journey. 

3. The acceptance of the ticket by the baggage- 
master and the gateman, and that plaintiff's bag- 
gauge was actually taken from him and sent.to Chi- 
cago, where he received it. 

4. That defendant carried plaintiff away from 
the place appointed for re-stamping the ticket. 

). That plaintiff was always ready to identify 
himself, whenever requested, but no such request 
was made, 

6. That plaintiff was not permitted to continue 
the journey, but was expelled from the train with 
great violence, in breach of the contract of carriage, 
and was violently beaten, bruised, wrenched, 
stamped upon, maltreated and injured én violation of 
that eontract, 

7. Special damage is specially set forth in the 
loss of profits and earnings in the business of deal- 
ing in mines and mining stocks, in which plaintiff 
had been successfully engaged for many years. 

S. The declaration also avers that all the dam- 
ages specified, were the direct result of the breach 


of the contract of carriage. 


L] 


9%. Also, that the requirement that the ticket 
should be signed, dated and stamped at Hot Springs, 
was wholly unreasonable, unlawful and void, and 
formed no valid part of the contract of carriage on 
which the suit was brought. 

The’ testimony of plaintiff, and of the wit- 
ness William H,. Wood, tended to support the case 
made in the declaration. 


. JOINDER. 


Defendant joins in error, and affirms that there is 
no error, either in the proceedings or the judgment 
in the case. 
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i 
BRIEF OF THE ARGUMENT. 


l. The familiar maxim, s (ls populi est suprema 
ler, may well lead the way to a cousideration of this 
ease. The right of transportation by any common 
carrier, is a common right of all the people, and 
public policy commands that it be kept free trom 
all unreasonable, vexatious or oppressive conditions, 
regulations or restrictions. If the conduct of the 
carrier in this case would be lawful, just and proper, 
if applied to the traveling publie generally, then it 
was right toward the plaintiff, for he can claim no 
special exemption, which others, similarly situated, 
mav not invoke. And, on the other hand, if the 
conduet of the defendant would be deemed oucra- 
geous, if applied under lke circumstances to the 
common people, as seen in the ordinary railway 
car, then it must be held unlawful against him, and 
that the carrier should respond in damages for the 
Injuries inflicted by its agents and servants, 

2 It is admitted that a common carrier may 
make REASONABLE Fe vu ibions, \ngell on Carriers, 
sec. 30, ef seg. But ifany rule or regulation made 
by a common earrier be an unnecessary intringe- 
ment of the rights and liberty of the passengers, it 
is nnlawtul because nnveasonable. e The distinction 
between such regulations as are necessary, and con- 
duecive to the eomtort and convenience of travelers. 
or to protect the rights of the company, Inust, 
from its verv nature, be a question of fact, rather 
than of law: and the reasonableness or unreason- 
ableness of the regulation is properly for the con- 
sideration, not of the court, but of the jury.” 

State v. Overton, 4 Zabriskie, 435. 


The reasonableness of a corporate hy-lau Is 
said to be a question for the court instead of the 
jury. /bid. Even an ordinance of a municipal cor- 
poration will be held void if unreasonable, oppress- 
ive, or against common right 
| 1 Diilon on Municipal Corporations, Secs. 319 

to 325, and cases cited, 

Much more will a mere rule or regulation of a 
common earrier be held void, which unreasonably, 
oppressively or vexatiously interferes with the com- 
mon right of the people to be carried, on the simple 
conditions of payment of reasonable fare, and good 


behavior. 


>, But the doctrine ot M4 asonabl ness, must apply, 
not only to the regulation itself, but also and fully to 
its interpretation and application, lf reasonable for 
One PUFPpPOse, and Oppressive ror another, it may be 
upheld for the former, and held void as to the other. 
Even the most praise-worthy regulation shoula 
only be sustained toa reasonable extent, and Ina 
reasonable manner, and under reasonable circum- 
stances. The carrier will not be allowed to deprive 
a passenger of a journey for which he has paid, if the 
passenger be not guilty of any gross misconduct. As 
between the carrier and the public, as represented in 
the person of the individual passenger, all doubtful 
questions should be resolved in favor of the public. 
As the superior physical power in the case is 
on the side of the carrier, the courts of jus- 
tice will take great care to protect the people 
against any serious infringement of the right of 
travel, by force, fraud, or oppressive and unreason- 
able regulations or conduct: and to that end the 
courts will construe with great strictness every de- 


a imummnaiiaeaenen 
* ne 
— eee ah did ae fits 


14 


parture of the carrier from the established usage, 
or the settled course of the common law. 

The conductor must be charged witha full knowl- 
edge of the usages of travel on his road, He there- 
fore knew that the defendant company had disre- 
garded the condition of re-staim ping, in checking 
plaintiffs baggage, because it plainly showed the 
baggage punch “Bb,” on its face. He also knew that 
the company had also disregarded that condition, 
by accepting the ticket at the gate as sufficient, and 
admitting the plaintiff, on it, to the train. Having 
thus twice disregarded the requirement, and hav- 
ing taken plaintiff away from the place of perform- 
ance, and knowing from the ticket that he had paid 
for the return journey, the defendant was guilty. not 
only of unreasonable conduct, but of an outrageous 
breach of the essential provisions of the contract of 
carriage, in expelling plaintiff from the train. 

The conductor was not asked to act upon any 
“statement ” of the passenger, nor to investigate 
and decide any question of fact. He knew that the 
return fare had been paid, and he also knew that 
two other agents of the company had aecepted the 
ticket. 

No material injury could have resulted to the car- 
rier from a non-compliance with the condition in 
question. And the idea that a forcible expulsion 
from the car is a just, reasonable and lawtul penalty 
for such an omission on tne part of a passenger, 
should not be tolerated for a moment. Expulsion 
by force is not alawtul remedy for a mere neglect 
or violation of a contract. Nor is retaliation or 
subjugation by force a proper and lawtul remedy tor 
fraud or trespass, in an ordinary case. The courts 
are constituted and sit to administer appropriate 
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remedies in all such cases. Then when may force 
be used? Only under special and unusual circum- 
stances, when the use of the force would be 
likely to prevent a yreater wrong or injury. 
An unlawful intruder may be expelled. A 
person endeavoring to steal a _ railway ride 
may be removed from the train, but. even in 
such a case, the expulsion must be made at a proper 
place and in a proper manner. The rule is, that no 
man should attempt to take the law into his own 
hands, and be at the same time accuser, judge, jury 
and executioner, even of a crime committed in his 
presence. There are a tew exceptions to this rule, 
but they are mere exceptions, not the rule itself. 
The law watches them with jealous care, and en- 
deavors to protect the rights of the people by an- 
other rule, that whosoever undertakes to resist or 
redress a supposed wrong without a resort to the 
law, acts at his peril, and takes all the risk of any 
mistake in the case. Thus did the defendant take 
the risk of the uttermost damages that could be re- 
covered against it, in case a court of justice, sitting 
in review of the conductor's acts, should hold them 
unwarranted. 


4. It isto be observed that in their dealings with 
the plaintiff, the baggage-master and the gateman 
acted strictly within the limits of their respective 
duties, and it was therefore beyond the power of the 
railroad company, their principal, to escape respon- 
sibility for their acts. Sound public policy sternly 
forbids any relaxation of this salutary rule. If the 
hbaggage-master had refused to check plaintiff’s bag- 
gage because of the omission, he would at once 
have gone to the ticket office and had the omission 


supplied. If the gateman had made a like refusal 
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to admit plaintiff to the train, a like compliance 
with the condition in question would have been se- 
cured. And it was as much the duty of those agents 
to notice the omission, and reject the ticket till 
the omission had been supplied, as it was the 
duty of the passenger to remember and com- 
ply with it. All this the conductor must be 
conclusively presumed to have known, and his 
conduct in assaulting, maltreating and expel- 
ling the plaintiff must, accordingly, be held the 
wrongful acts of the company, for which it 1s liable 
in damages, | 

The conductor had ample means to settle any 
question of the identity of the passenger, if sucha 
question had arisen. He could have called for the 
baggage-check, could have required plaintiff to 
write his name, and to show by any papers or let- 
ters at hand, or otherwise, according to the circum- 
stances, his identity with the person named in the 
ticket. Nosuch question was raised. On the con- 
trary, the conductor, by his conduct, admitted that 
identity. And he expelled the plaintiff with great 
violence from the train, not for any pretended mis- 
conduct, nor for attempting to steal a ride, but 
simply and only for non-compliance with a form 
that might, or might not be, « matter of convenience 
to the carrier. 


). But suppose the ticket had expressly provided 
that for a non-compliance with any of its condi- 
tions, the passenger should forfeit the fare paid, and 
should be expelled from the train; and that if he 
should resist such expulsion he should be subdued 
by force, even to blows, and the like, could it be 
plausibiy argued that such a provision would not 
be flagrantly against public policy, and void as con- 
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trary to the settled principles of the law? But 
while no railroad company would dare express such 
a monstrous claim of arbitrary power on the face 
of its tickets, the claim, in all its revolting barbarity, 
is boldly made, without any other support than the 
shadowy foundation of «a supposed implication. 
An agreement that if one should violate a contract, 
the other party might reduce him to bondage, or 
imprison him, or beat him, would be driven from 
the judgment seat in scorn; but how would such a 
provision differ, in principle, from one that for a 
mere breach of a minor incident of a contract of 
carriage, the passenger may be violently expelled 
from the train? 

The right of expulsion for gross misconduct, or 
for intrusion without color of right, in good faith, 
stands on a radically different ground, and arises 
wholly without the common domain of contract 
rights. 

No condition, regulation or restriction of the com- 
mon right of carriage can be tolerated by the judi- 
cial authority, that could not be applied with equal 
propriety to all classes of passengers; to the wife as 
well as to the husband; to the common people as 
well as to judges and statesmen. But it is not 
alone the humbler classes of mankind who would 
be likely to overlook or forget such a requirement. 
An occasional absence of mind, or lack of remem- 
brance, is oftener found among philosophers and 
scholars than among those who throng the common 
walks of life. 

The entire burden of the case rests on the carrier 
who sets a radical departure from common right, and 
common usage. Every presumption of fact, and 
every intendment of law is against him. Every 


IS 


doubt must be resolved in favor of the public, that 
is, In favor of the passenger. 

But this isa country of equal rights, privileges 
and protection, so far as the theory of our govern- 
ment is concerned, Hence, if the carrier may resort 
to force tor the maintenance of its rights, the pas- 
senger also, if he be in the right, may protect him- 
selfin the same manner. This would restore the 
wager of battle in its simplest form, and would sub- 
stitute the first tribunal of barbarism for the last 
tribunal of civilization. ‘This is the test of mutu- 
ality. Now suppose the ticket had been duly re- 
stamped, and the baggage master had refused to check 
the baggage, or the vateman to admit to the train, 
or the eonduetor Lo accept the ticket, would the 
passenger have been justified in so much force 
as he should have found necessary to secure a rec- 
ognition of his rights? And ifthe passenger would 
not be justified in such a course, Can a powerful Ccor- 
poration successfully claim the right to resort to 
violence for the enforcement of a contract, instead 
of appealing to the courts, or the law-making 
power for relief? These questions show the absurd- 
ity of the defendant’s claim. 

The argument leads irresistibly to the conclusion 
that all such tickets as that introduced in evidence 


are, from their very complexity, gross violations of 


public policy and the rights of the traveling public, 
and should be annulled by the judgment of this 
court. “lron-eclad ” railroad tickets are irreconcila- 
ble, alike with the principles of justice, and the 
rights of the people. 


6. The contract of the carrier was to carry the 
passenger safely, and protect him from injury to the 
utmost of human care and foresight. And in case 
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of an Injury of the passenger, the carrier is bound to 
prove that his agent was a person of competent 
skill, good habits, and in every respect qualified, and 
suitably prepared for the business in which he was 
enyvaged, and that he acted on the occasion with reason- 


able skill. und with hig uiprost prudence and caution. 


Stohr a ¥. Saltonstall. 13 Peters. 1S). 


But in the present case, the carrier was not re- 
quired to prove anything, and the plaintiff's evi- 
dence showed that the conductor made no attempt 
to satisfy himself of the identity of the passenger, 
but without any prudence or caution, expelled him, 
for no other cause than non-compliance with an un- 
important form. Indeed, the contention of the de- 
fendant would make the return ticket, in effect, a 
fraud: for, if absolutely void without the second sig- 
nature and stamp, the passenger's money for the 
return trip was taken for the mere privilege of ob- 
taining a ticket for it at the outward terminus, with 
a condition of forfeiting the amount forany mistake 
in complying with the conditions imposed. Sound 
public policy absolutely forbids any such tamper- 
ing with the people’s common right of carriage. 


7. Where a By-Law of the railway company pro- 
vided that no passenger should enter any carriage 
of the company, or ride therein, without first paying 
fare and procuring a ticket, and that he shouid show 
the ticket when required, and deliver it up before 
leaving the carriage, and a passenger procured 
tickets for himself, and his servauts, and the latte 
were allowed to enter the car upon the master tell- 
ing the guard that he had tickets for them, and 
without requiring the production of the tickets for 
the servants, and the servants were afterward ex- 
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pelled for a failure to show their tickets, it was held 
that the master was entitled to recover damages for 
the expulsion. 
Jennings v. Great Northern Railway (0., Law 
Reports, | Q. Lb. 7. 


Conduct, by negligence or omission, where there 
is a duty cast upon a person, by usage of trade, or 
otherwise, to disclose the truth, may often have the 
effect of an estoppel. 

bigelow on Estoppel, 553. 


The same principle manifestly applies to any 
other duty cast upon a person, by the neglect or 
ymission of which another person .may be injured. 
So in this case, the duty was cast upon the baggage- 
master to examine the ticket, aud not to check the 
baggage of the passenger upon it, unless it would 
entitle the passenger to go in the same train with 
his baggage. The same rule applies to the gate- 
man. The duty was cast upon him to refuse to 
admit any person to the train without a ticket en- 
titling him to ride in the cars of that particular 
train. For all the purposes of the journey, those 
, officers and the conductor are to be considered as 
“the corporation itself.”’ 

Bass - Railway [_-e.. 36 W is. 450. 


A party can not occupy inconsistent positions, 
and where one has an election between several in- 
consistent courses of action, he will be confined to 
that which he first adopts. 

Bigelow on Estoppel, 578. 


In this case, if the defendant had refused to check 
plaintiff's baggage he could have had his ticket re- 
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stamped; but the company elected to check the bag- 
gage, take it from the passenger, and send it to 
Chicago, without the re-stamping of the ticket. If 
the company had raised the same question at the 
gate to the train, the passenger could then conven- 
lently have complied with the condition, but when 
it again waived the omission, and accepted the 
ticket as sufficient, the right to insist upon a com- 
pliance with that condition, was gone forever. 


8. The recent English case of Butler v. Manches- 
ter, etc., Railway Co., is very much in point, and well 
illustrates the tact that we have to wait very much 
longer for a precedent on a self-evident point, than 
for a decision upon a question of real doubt and 
difficulty. In this case the English High Court of 
Appeals reverse the judgment of the court below, 
and hold that there is no implied authority lu expel 
‘l passenger for ad were riolation orf the contract of 
carriage. The right of expulsion is manifestly held 
to be limited to cases of misconduct outside of the 
contract, and not merely in violation of it. In that 
case there was a by-law requiring the passenger to 
show his ticket and deliver it up when requested, 
and in default thereof to pay full fare. The pas- 
senger lost his ticket, refused to pay fare, and was 
removed from the train by foree. J/e/d: that he 
was entitled to recover. 

Lorp Esuer. M. R., said: The company can only 
make by-laws and regulations in pursuance of their 
statutory powers. The contract really is, that on 
paying the fare for the journey, the carrier will car- 
ry him thereon, in their carriage, using due care for 
his safety wh ile SO doing. 

Lorp kEsuHerR intimates that a requirement to 


re-pay full fare in such a case might be held unrea- 


sonable. But he adds, assuming it to be valid, and 
that the pussenyver vefuses to do so and breaks his 
contract. does it result that-.the companys servants 
may tay hands on him and remove him from the 
carriage? [ do not think that itdoes. The remedy 
is by proceeding against him for the amount of the 
fare he refuses to pay. W here is there any contract 
by which he has agreed that if he fails to show a 
ticket, or pity the fare mentioned in the regulation, 
the COMMpunyV has Ha hands on him and put him 


out of the carriage by force? 


No one has any right 
to lay hands foreibly on a manu, in the absence of 
SOme leval authority to do sO, or sone agreement 
to that effect. [t is argued that such right on the 
part of the company must be implied, bat no court 
has aright to imply any term, as between parties, 
which was not clearly and obviously within the con- 
templation of both the parties, and I can not agree 
with the learned judge in the court below in holding 
that such a term should beimplied. For these rea- 
sons I think his decision was wrong, and that judg- 
ment should be entered for the plaintiff. 

LinpLeY, L. J., said: [| am of the same opinion. 
The question raised in this case is of great impor- 
tance, both to the COMmMpPpany and the passenger. lf 
the passenger broke the contract, the remedy is to 
take proceedings for the breach, It is argued that 
having broken the contract, the passenger was no 
longer lawfuliy on the carrier’s:premises, but this 


does not appear to me to be so, and having tailed to 
show that plaintiff was unlawfully in the carriage, 
the company had no right to remove him by force. 

Lopgs, L.J., said: [tis somewhat extraordinary 
that there should be no authority on such an im- 
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portant point. ‘lo my mind the case is very clear. 
There is no by-law or regulation which can be re- 
lied on, ana whether any could be framed that would 
afford protection in such a case, | doubt. The 
plaintiff had, admittedly, properly taken his ticket 
for the journey and back, and had paid the full fare 
for the journey, and, admittedly, he had lost his 
ticket accidentally. I find no evidence whatever of 
any contract that in such a case the company might 
lay hands on bim and remove him. Their remedy 
would be by proceeding for the amount of the fare, 
which he refused to pay. 

Butler v. Manchester, etc., Railway Co., 21 Law 

Reports, Q. B. Div. 207. 
High Court of Appeals, 1888. 


But in Boylan’s case there was no provision for 
collecting additional fare, much less for his forcible 
expulsion. The provision that unless all the con- 
ditions of the ticket should be fully complied with, 
must work both ways. If not void, as unreasonable 
and against public policy, as it seems clear that it 
should be held to be, this provision must'bind the 
carrier as well as the passenger, and if the ticket is 
valid enough to authorize the carrier to keep the fare 
paid, it is valid enough to entitle the passenger to 
ride. The sense of justice revolts at the idea of ex pel- 
ling the passenger while the return fare was retained. 


9 <A recent decision of the Supreme Court 
of Ohio supports the plaintiffs case. It is 
well settled, says that court, that the pur- 
chaser of a railroad ticket does not, by its mere 
acceptance, acquiesce in and bind himself to all the 
terms and conditions printed thereon, inthe absence 
of actual knowledge of them. Boylan should 
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therefore have been permitted to testify when he 
first actually knew that the ticket should have been 
re-stamped at Hot Springs. 

There is nothing, says the Ohio court, in the cir- 
cumstance that the ticket was sold at a reduced 
rate of fare, to take in out of the rule, The rate 
was the usual and established one for a numerous 
class of patrons. The company saw fit to dispense 
with the signing of the ticket, and thereby waived 
that requirement, and its conductor was not justi- 
fied. while it still retained the plaintiff's money, in 
ejecting him from its cars for his failure to sigu the > 
ticket, and to pay the usual fare in money for a 
passaye for which he had already paid. The point 
was made that the provision was against public 
policy, and would have deen void if signed, but that 
point Was not decided. 

Kent v..B. € O<. &. R&R. Co, IZ N. EB. R. 798. 


Ohio. S. C.. June YS, ISS. 


0). \ provision ln a poicey of insurance, that no 
officer, agent or representative of the ‘insurance 
corporation should be held to have waived any of 
the conditions of the policy, unless such waiver 
shall have been endorsed thereon, is ineffectual to 
limit the legal capacity of.the company to after- 
ward bind itselt contrary to the conditions of the 
policy, by any agent acting within the scope of his 
veneral authority. The provision not being a limi- 
tation upon the authority of any particular agent 
or class of ayvents, but in effect upon the capacity of 
the corporation tor future action, is void, 

Lamberton v.-.dns. Co.. 39 N. W. Rep. 76. 
S. C. Minn, ISSS. 


The provision of Boylia’s ticket that no agent of 
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the carrier should have any power to alter, modify, 
or Waive any condition of the ticket, was therefore 
void on the above ground, as well as for being con- 
trary to public policy, because unreasonable. 


ll. By * publie policy ” is intended that princi- 
ple of the law which holds that no subject can 
lawfully do that which has a tendenev to be injuri- 
ous to the public, or against the public good. The 
common law will not permit individuals to oblige 
themselves by a contract to do, or not to do any- 
thing, when the thing to be done or omitted is, in 
any degree, clearly injurious to the public. If a 
contract bind the maker to do something opposed to 
the public policy Ot the State, or the Nation, or 
which conflicts with the wants, interests, or prevail- 
ing sentiments oft the people, or our obligations ro 
the world, or is) repugnant to the morals of the 
times. it is void, however solemnly made, It 1s 
the tendency of the class of contracts to which an 
agreement belongs which determines its validity, 
and not the fact whether in the particular case it 
had any prejudicial effect. An agreement never to 
vote by proxy on stock. was held void. So was an 
agreement never to plead the statute of limitations, 
Contracts to protect carriers against actions tor 
damages resulting from their negligence, or that of 
their agents or servants, have been held void in nu- 
merous cases. The great objectot the law of com- 
mon carriers Was to secure the utmost care and 
diligence in the performance of their important 
duties, ll object essential to the welfare of every 
civilized community. ‘The carrier and his customer 
do not stand ona footing of equality. The lat- 
ter is only one individual. of a million. In most 
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cases he has no alternative, but must submit to 
the terms offered. 
Greenhood on Public Policy, 1, 2, 5, 502, 504, 
D10 et seq.. and numerous cases cited, 


In Bovlan’s case the baggage-master and the 
gateman were clearly guilty of negligence in ac- 
cepting the ticket without the return stamp, and 
for that negligence the company, not the passenger, 
should be held responsible. 

But if two regular employes of the company 
overlooked the non-compliance with the condition in 
controversy. how much more might an ordinary 
passenger be expected to do so. This fact shows 
that the condition tends to produce mistakes, acci- 
dents and oppression, and that it is therefore 
ayainst public policy and void. 

It is therefore respectfully submitted that all 
such complicated and unusual appendages to rail- 
road tickets should be annulled by the appropriate 
decision of this court. There is no relation between 
such conditions and a reasonable rate of fare. 
There is no good ground on which they can be sup- 
ported. ‘The return ticket can be used only for a 
return trip, and the danger of an improper use of 
it is trifling, and any resulting damage merely 
imaginary. 


12. That the Cireuit Court erred in refusing to 
allow the plaintiff to testify to the damage to his 
business, and show the loss of his earnings and 
profits in consequence of the injuries resulting from 
his expulsion and maltreatment, is very plain from 
the authorities. 

The only difference between the measure of dam- 
ages in actions of contract and actions of tort. is in 
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the matter of exemplary damages. In both, full 
compensation may be given, and in tort something 
may be added by way of punishment. 

As a general rule, special damage to business, or 
special.loss by reason of special circumstances, 
should be specially averred and proven. Such 
damages are so averred in Boylan’s case, and he 
offered to prove them, but the court below refused 
to permit him to do so. 

Hunter v. Stewart, 47 Me. 419. 


13. The following citations from the late work 
of Sutherland on Damages, with cases cited, are in 
point: 

‘a. In actions upon contracts, the losses sus- 
‘tained do not, by reason of the nature of the trans- 
‘actions which they involve, embrace, ordinarily, 
“any other than pecuniary elements. There is, 
‘* however, no reason why other natural and direct 
“injuries might not justify and require compen- 
“sation. Contracts are not often made fora pur- 
“ pose, the defeating and impairing of whic¥ can, in 
‘a legal sense, inflict a direct and natural injury to 
“the feelings of the injured party. A_ breach of 
“promise of marriage is an instance of such a con- 
‘tract, and such considerations enter into the esti- 
“mate of thedamages. The action for such a cause 
“is often referred to as an exceptional action. In 
“a certain sense it isso: but in the particular case 
“under consideration, it is only peculiar. It is an 
“action upon contract, and tne damages allowed 
“are such as, considering the nature and benetits 
“of the thing promised, will be an adequate com- 
“pensation. They being of a personal nature, can 
‘* not be wholly measured by a pecuniary standard: 
“ the cause of action, for the same reason, does not 
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‘survive; it dies with the person, as all demands 
“for personal injuries do. They are recoverable by 
the injured party because they proceed directly 


‘and naturally from the breach. 

| Suth. Dam. 156 
‘}) In anaction tor breach of a contract to con- 
vey the plaintiff, on a steamship, from London to 
* Sheerness, where the breacn consisted in put- 
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“ting the plaintiff olf without just cause, short of 
* his destination, with circumstances of aggravation, 
“it was held proper to show these circumstances, 
“and Park, b., thus remarked upon their admissi- 
“bility: ‘Suppose, instead of a man landed at Grave- 
“send from a steamboat, this bad been the ease 
“ot a passenger in a ship bound to the West Indies, 
‘Sand he were put wshore on a desert island, with- 
“ont food, and exposed to the burning sun and dan- 
“ ger ol wild beasts, or even landed among savages: 
“would not evidence be receivable to show the 
* state of the islund where he was left. and the eir- 
“cumstances attending the violation of the.contract 2’ 
| Suth. Dam, 155 


“2 fhe obligations © responsibilities oO} publie 
‘fecarriers do not irise altogether nor principally out 
“of contracts; they are mostly imposed by law. 

“The total retusal to undertake the conveyance 
~ OT a passenger Wil hout execuss ; when actionable, Is 
‘merely a violation ot a carrier's duty; he has re- 
‘fused to contract; so his duty to carry with eare, 
** though it may, to some extent, be regulated and 
“restricted by contract, is imposed by law, and can 
‘not, as is generally held, be contracted away: 
“henee, actions against these carriers are generally 
“for neglicence, or tor misconduct of some kind, 


“involving a breach of duty. Contracts, however, 


et gg 


4) 


* 


‘are usually made fixing the extent of the route, the 
‘mode of conveyance, the kind of accommodations, 
‘the time, ete.: and, therefore, actions founded upon 
‘such contracts may be maintained, 

“ Whether the action bh upon hyeach of duty 07 


- 


ll 


* tor riolation aor ¢ petract. hy) Ah rf if threat alr ieitli- 


. pol ve AL SOL dste acs an / OMISSIONS . ait damadae Ss. Gs 
: measured hy law. (tie substantially the Ni diie. 

‘ A. A rs fusal. apt rad jp) SSC - has heen f arried 
“orer a part ot thi, stipulat (l VOYAGE Or route. i ¢) iirvy 
, him to the end. wWiay erabhitl him fi”) de phe yal. Spe sal or 
“CONS quential damades. for a great va ety of losses 
; and injuries 

‘e. In anaction against a carrier for a failure to 
Carry the pl untiff from New York to San I ran- 


“CISCO, Vial Nicaragu 1 accordig to his avreement, 


* 


* 


‘for neglect to furnish suitable uaecommodations, and 
‘for negligent detention on the way, and conse- 
~ quent Hnnecessary exposure rO att unhealthy Cil- 
‘mate, if was held entirely proper to receive evt- 
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‘dence as to how much the-plaintiff was exposed to 
‘the sun and rains while crossing the isthmus, and 
‘to show that the climate there was bad, so that 
“the jury could determine whether the plaintiff's 
‘sickness was caused by the defendant's negligence 


breach Ot duty. 1} Wiis “ais ) held that the time 


‘the plaintiff lost Dy reason of} his detention (i) the 
‘isthmus, his expenses there and on his return to 
’ New York. the time he lost by reaso}l Ot his S1CK- 
‘ness after he returned and the expenses of such 
‘sickness, so far as it was occasioned by the defend- 


“ant’s negligence or breach of duty, were legitimate 


and legal damages, which the plaintiff was 
“entitled to recover. And the defendant having 
“refused to convey the plaintiff from the isthmus to 
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“his destination, be was entitled also to recover 
“back the money he had paid for his passage on the 


‘stipulated voyage. 

ge 7 In ad recent Citse, (foddard v. Grand Trunk 
Railway, 5¢ Me, 202, 215, which received very thor- 
“ough consideration, it was held that * The carrier's 
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“obligation Is to Carry his piassenyver safely and 
- prope rly, and to treat him respectfully, and. if he in- 
“trusts the performance of his duty to his servants, 
‘the law holds him responsible for the manner in 
‘which thev execute the trust. The law seems to 
‘be now well sett ec that the carrier ts obliged to pro- 


‘toct his passenger from riolence and insult. from what- 


“ever source arising. Ue is not regarded as an 
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‘insurer of his passenger's safety against every pos- 


° 
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sible source of danger, but he is bound to use all 
“such reasonable precautions as human judgment 
“and foresight are capable of. Lo make his passeli- 
-" gers journey suite and comtortable. Ihe must not 
“only protect his puss heeft 4 against the violence and lie 


cs sults of strangers and CO- PAUSSENnGe rs, but, a fortiori. 


- 


‘against the violence and insults of his own servants, 
“ * * * The law requires the common.carrier 
“of passengers to exercise the highest degree of care 


“that human judgment and foresight are capable 


* 
* 


of, to make his journey safe. Whoever engages 
“inthe business, impliedly promises that his passen- 
‘yer shall have this degree of care. In other 
“words, this is conclusively presumed, for the 
“law wil; not allow the carrier by notice or 
“special contract even, to deprive his passen- 
‘ver of this degree of care. l} the passenger oes 
‘not have such care, but on the contrary 18 unlawfully 
‘assaulted and insulted by Oil of the very persons 
4 fo whom his CONVEYANCE is intrusted, the carrier 8 
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- implied promise is broken, and his legal duty 1S 
“left unperformed, and he is necessarily responsible 
“to the passenger for the damages he thereby sus- 
550 tains. The passe nger's remed y may he either im as- 
* sumpsit or tort, at his election. In the one case he 
“relies upon a breach of the carrier's common law 
“duty to support his action; in the other upon the 
“breach of his implied promise. The form uf the 
‘action is smport int only “upon the question of dam- 
" Ades. In actions or assumpsit thie damages are gen- 
“erally limited to compensation, In actions of tort the 
‘oury are allowed ie ater latitude. and. in proper CUSES, 
e midy give exemplary damage s. 


3 Suth. Dam. 257-8. and authorities cited. 


- ae The carrier must make COM pe nsation accord- 
: Ing to the nature of the injury when thee proper action 
“is brought; such injury may consist of personal in- 
‘convenience. sickness. lass or firme. /) wily and mental 
“ suffering, loss of capacity fo earn money from per- 
* sonal injuUrY, PECUNIAYY expenses, disfiqur ment. or 
“permanent physical or mental impairment, There is 
“no precise rule by which the extent of recovery 
“for pain and suffering can be measured; but it 1s 
“well established they are to be compensated when 
“they result from injuries received by the party 
“suing, from the wrongful acts or culpable neghi- 
“gence of the defendant. The determination of 
“the amount is committed to the judgment and 
‘good sense of jurors, subject to practical revision 
“by the court to correct and relieve from manifest 
“excess: and it seems to be now established that 
“not only bodily pain, but, connected with bodily 
“injury, mental suffering—anxiety, suspense, fright, 
‘sense of wrong from insult or = indignity— 
“may be treated, when the facts will justify it, as 


a 
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“an element of the injury for which damages, for 
“compensation, should be allowed. 


SSuoth. Dam. 259. and authorities cited. 


*h. Evidence of the loss sustained by the plaintiff 

: ay his hasan ee Jp) msequence of tha mypMry rece red. is 
~ prope wh wot “as fir ishing tha, peASHT? OF damage Be hut 
"ty aid the yury ry estimating them: and for this 
~ purpose the nature of the pl rintiff s husimess, its ertent. 
“and thy emportanc of his pr ysonal oversight and su~ 
perintend aCe oil condi fing if. widy he shown. The 
“ury ave to CONSI ley wh if. hefore thie in jUrY, wds the 
health and physical and mental ability of the plaintiff 
“to maintain hi is family orto earn Money, “Is compared 
dg mith his condition ry, thie Ni particulars afte rioarda and 
up lo the institution of the suit an consequence of the 
: mypury complained Oy. and how hop if 18 permane yi in 
‘ats results, as well asthe physical and mental suffering 
ry he has endured. and will f ndure from such mjpUry asd 
‘cause. and should allow such damages as, in the iy judg. 
: ment, will fairly compensate the plaintiff the rejor.” 

% Suth. Dam. 261. and authorities cited. 

See also Sedgwick on Damages, 5th Edition, 

Dp. 107. Note 2. 

Baker v. Drake, 53 N. Y. 311. 

Brearster V. lan AY i, 114 Hl. 562. 

2 4.8. &. Ce ¥. Pillsbury, 123 Ill. 9. 


l4. | therefore respectfully submit to the court 
that the judgment below should be reversed, with 
such directions as will enable the plaintiffto recover 
full compensation for all the injuries he has sus- 
tained in his mind, body, business and estate, from 
the wrongful acts of the defendant: and such an an- 
nouncement of the law of the case as will be a suf- 


— 
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ficient safeguard against the repetition of similar 
outrages in the future. 

The contention that the passenger should meekly 
have submitted to the assault, and retreated to a 
place of safety, is not worthy of serious considera- 
tion. It would enable the wrong-doer to take ad- 
vantage of his own wrong: and would ignore the 
instinct of resistance to aggression which is a uni- 
versal characteristic of mankind. Weneed only to 
remember that the law was not made for angels, 
but for men. 

C. C. BONNEY. 
(‘ounsel for Plaintiff. 
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SUPREME COURT OF TE UMTED STATES, 
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C. BOYLAN, 
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HOT SPRINGS RALLROAD COM.- | os 


PANY, District of Illinois. 


REPLY ARGUMENT FOR PLAINTIFF IN ERROR. 


. 

With all re spect, | submit to the court that the learned 
counsel for the defense seriously errs when he says that if 
the judgment now under review shall be reversed, the judg- 
ment of this court in Mosher v. St. L., J. M&S. RR. Co. 
must be overruled. Asi read that case, 1t constitutes no 
obstacle whatever to the relief sought by the plaintiff. 
Mosher brought suit against the lron Mountain road for a 
default of the Hot Spi Ings Cy wpany, under a contract which 
CNP ssly limited the habilit tf each road of the entire 
line, to its own territory. The court below held that there 
could be no recovery, : | ourtalirmed the judgment. 
NO question Ol] its propris Ly ri ed il iis But the 
attempt to ext nd the decision 
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of the Ilot Springs Company, if it had been sued, this court 
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Mosher chose to rest his case on his oral statement that 
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make the point that the contract did not authorize his forei- 


ble expulsion Indeed it would be difficult to find two 


cases apparently similar, that differ more widely in the 
questions actually submitted ft the court for judicial 
determination 

The attempt to uphold some grossly unreasonable and 
oppressive conditions of railway travel, on the ground that 
the passenger was induced to sign an agreement which in- 
‘luded them, must surely fail. The sword of public policy 
cuts asunder with equal facility an ex parte ruie or regula- 
tion. iil) oral agreement, a s I oblivati 1, OFT a municipal 
ordinance What Is contrary to publie policy Can not be 
upheld by anything which it is within the power of the par- 
ties i) do 

In this case the supreme question is Whether the expul- 
sion of Bovlan from the railwav car was, under the cirecum- 
stances, u violation of Lhe common right of travel which 
the American people, young or old, learned or unlearned, 
wise or otherwise, mate or ft male. are entitled to enjoy. 
That the expulsion was a violation of that right. common 
sense and common justice earnestly affirm; and in such a 
laborate and complicated cond 


case the « itions of the so- 


malled special tourist ticket only aggravate the evil. If rail- 
way tickets may be graded according to the intelligence and 
abilitv of passengers, what “traps to catch the unwary 

might be devised for the counselors and judges who are 
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engaged In the elucidation and application olf the law, But 


the right of travel is not only acommon right—it is an 
equal right; and an adequate answer to occasional decisions 
of some of the State courts, sustaining Invasions of that 
common and equal nght, is that they are bad law, and 
should be met, not with approval or acquiescence, but with 
open and emphatic condemnation 

The great lines of travel do not need any protection at 
the hands of the courts, against the aggressions of individ- 
ual passengers. The losses of common carriers through the 
fraud or misconduct of travelers, are singularly small, prob- 
ably not a thousandth part of the losses inflicted on pas- 
sengers through the negligence and misconduct of the 
agents and servants of railway companies. It is not the 
corporations, but the people that need protection at the 
hands of the courts. A very great injury to a passenger 
should not be left without anv redress, because of a bare 
possibility that otherwise there might have been some small 


Inconve nienc or ioss to the carrier 
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We regard the english statute of 1854, which declared 
void all notices and conditions made by common carriers, 
except such as the judge, at the tria!, or the courts, should 
hold just and reasonable, as substantially a return to the 
common law. | 


This court censure the abnormal course of those courts 


that have exaited the right of contract above the policy of 


thas miWw., and the fallacious novohn on whi I} the decisions 1h) 
question rest 
lt may be cones cle d that special Contracts, made Ly com- 


mon carriers with their customers. limiting their lability. 


at 


are good and valid, so faras they are just and reasonable, 
but not further. 

[ny Bovlan’s Case, thie raiwas COonmipany pleads its special 
contract, In justification of the expulsion. The answer is 
threefold 

a The contract does not attempt to authorize expulsion 
11) any Case. 

2. If it did provide for expulsion, for any mistake or 
mere non-compliance with the d tails of the contract, the 
provision would be void as being contrary to public policy. 
> | he special contract 18 too complicated LO be under- 
stood and complied with by the general traveling public, 
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+. That the assault upon,and expulsion of the plaintiff 
from the train were absolutely without justification or 
excuse, and he is consequently entitied LO full compensa- 
tion for all the injury thereby inflicted upon his person, his 
business, and his Capa itv to earn money, 

|. That the assault and expulsion were specific breaches 
of the contract to carry thi plaintiff safely; that the only 
difference betw Cl) the measure of damages ex contractu, and 
the rule which fixes them ex delicto, is that in the latter class 
of cases exemplary damages may be added by way of 


] 
i 


punishment to those actually shown by the evidence, and 


that no jugglerv with the technicalities of pleading, prac- 
tice or proof will be permitted to prevent the plaintiff from 


' > o : 
recovering full compensation tor the Wrongs and losses 


suffered from the unlawful conduct of the defendant. 

5. That the courts of justice will not tolerate a resort to 
force and violence as a substitute for the remedt Ss provided 
by the laws, for any mere non-performance of a contract. 


4 srreaeet cecal seectian } A r al De Pe ae? a 
This court Will take judicial notice of the nubile admuuls- 


tration of justice, and will recognize the important fact that 
tO i large extent thi great carl ler col porations have usurpe d 
the functions of the courts. In all the States cases abound 
against railroad companies for unjust assaults, while a suit 


by such a company against a passenger for a breach of his 
contract, is almost unknown Lnd yet we boast of equal 
rights, and bpartial JUSLIC Oniv this high court can put 


oh court can restore 


an end to that usurpation. Only this his 
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BRIEF AND ARGUMENT FOR DEFENDANT 
IN ERROR. 


We might well rest our reply upon the opinion ex- 
pressed by this court in A/osher v. St. Lours, Jron Moun- 
tainand Southern Railway Company, 127 U.S., 390. The 
precise ticket contract there considered and construed with 
like provisions, is here involved and submitted by plain- 
tiff for further review and consideration. 

The judgment of the court below must be affirmed, 
or the decision and judgment of this court in the Mosher 
case supra, must be reversed. These two cases are 
parallel and analogous in every contract particular. As 
in Mosher v. St. Louis, Jron Mountain and Southern Rail- 
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way Co., supra, this is a suit by plaintiff against defend- 
ant for putting him off its train. 

In the case at bar the declaration presents two distinct < 
causes of action; one ii assumpsit for breach of contract— } 
the other in trespass for personal injury. The personal 
injury received from the force used in expelling plaintiff 
from the train is the real gist of the action, although it 


professes to be for a breach of contract. 


STATEMENT. ' 

Plaintiff alleges in his declaration, that March 18, 
1882, he purchased from the Wabash, St. Louis and Pa- 
cific Railway Company, in Chicago, a ticket for trans- ( 
portation from Chicago to Hot Springs, and conditionally 
good for a return passage. This ticket contained a 
“fourrst contract” signed by the parties, in which (plain- 
tiff avers, among other things) it was agreed (1) that the 
same was issued by said Wabash, St. Louis and Pacific 
railway, (2) that it was so issued as a special tourist 
ticket, (3) that it entitled the plainuff to a first-class pas- | 
sage over the railroads named to Hot Springs in the 
State of Arkansas, and to a like passage to return to ; 
the city of Chicago, (the three routes being the Wabash, 
St. Louis and Pacific Railway Company, the contracting 
company; the St. Louis, Iron Mountain and Southern 
Railway Company, and the defendant Hot Springs Rail- 
way Company); (5) that in consideration of the reduced 


rate at which the ticket was sold the purchaser made 


and signed an agreement thereon, with the several 
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companies over whose lines (lines aforesaid) the ticket 
entitled him to be carried, which agreement contained 
in substance, the following provisions, to wit: (1), that the 
said Wabash, St. Louis, and Pacific railway limited its own 
responsibility for the carriage for which the ticket was 
issued to its own line of railroad, and acted only as the 
agent of the other lines of railroad over which the trans- 
portation was to be made. (Therefore, an estoppel by 
the act of any one of these lines could not extend to or 
bind the other.) (2.) That the ticket should not be 
transferable, etc. (3.) That any alteration of the 
ticket should render the same void, etc. (5.) That the 
ticket should not be good for the return, passage unless 
the holder thereof should identify himself, as the original 
purchaser, to the satisfaction of the authorized agent of 
the Hot Springs railroad, at Hot Springs, in the State of 
Arkansas, within fifty-five days from the date of the sale 
thereof, and that it should be good therefor only when 
officially dated and signed in ink, and duly stamped by 
said agent, and that thereupon the same should be good 
for the return passage only, for five days from the date last 
aforesaid. (6.) That the purchaser agreed to sign his 
name and otherwise identify himself, as such, whenever 
called upon todo so by any conductor or agent of the 
lines Over which the carriage was to be made according 
to the reading of said ticket. (9.) That the signature of 
the purchaser to the contract should be in ink. (10.) 
That unless all the conditions of the ticket should be fully 
complied with it should be void. (11.) That the purchaser 
should not hold any of the lines of railroad, meaning the 
owners and proprietors of said lines, liable for, or on ac- 
count of any statement not in accordance with the con- 


tract made by any person employed on any of said lines, 


and (12), finally, that no agent or employe of any of said 
lines had any power to alter, modify or waive in any man- 
ner any of the conditions named in the contract. 

The foregoing conditions as averred in the declaration 
appear in the transcript, pages 4 and 5. The full ticket 
contract offered in evidence by plaintiff appears in the 
printed record, page 31, so that plaintiff pleads and 
proves the agreement and the conditions therein which he 
was to perform on his part, and his failure so to perform. 
All the foregoing conditions and igreements were 1in- 
volved in the Mosher case safpra, but this court did not 
find it necessary in the determination of that case to give 
legal construction to all these provisions, but by the opin- 
ion of the court its judgment was based upon the first, 


fourth. fifth. sixth and twelfth conditions above recited. 


Plaintiff's excuse for his non-performance of this con- 
dition precedent as averred in his declaration, is, that (tran- 
script 6) in the hurry thereof (of his departure), he did 
not notice or remember that his said ticket was required 
to be “dated, signed and stamped at said Hot Springs, 
etc,” and upon this “hurry” or want of recollection, he 
predicates and invokes the doctrine of estoppel against the 
defendant company. 


Plaintiff avers in his declaration that he made this con- 


tract with the Wabash, St. Louis and Pacific Railway 


Company in the city of Chicago, for an outward passage 


to Hot Springs and return, according to the conditions 


and terms therein written. Over the contracting line he 
passed from Chicago to St. Louis, and thence over the 
St. Louis, Iron Mountain and Southern Railway Com- 
pany (defendant in the Mosher case, supra), to Malvern 
in the State of Arkansas, and from Malvern to Hot 


Springs in the State of Arkansas, over the line of the 


defendant in the case at bar. The outward journey 
from Chicago to Hot Springs was taken, and no com- 
plaint is offered thereto, but when plaintiff, having omitted 
to execute the contract for the returo passage, attempted 
to make his return journey to Chicago, he first presented 
his unexecuted tourist ticket-contract tothe baggage-agent, 
and thereupon his baggage was duly checked as requested 
by him. He then presented the same unexecuted tourist 
ticket-contract to the gate agent, and was admitted to the 
cars. He then avers, his omissions were cured, and that 
the wnexecuted contract, void upon its face became valid; 
not by reason of anything appearing upon the face of this 
contract, but by reason of occurrences dehors the con- 
tract, (contrary to Its express provisions), of which he was 
to be the sole presentor to the conductor, and the conductor 
was to accept such statement as true and recognize his 
company bound thereby, not only the Hot Springs Com- 
pany from Hot Springs to Malvern, but the St. Louis, 
[ron Mountain and Southern Railway Company, from 
Malvern to St. Louis, and the Wabash, St. Louis and 
Pacific from St. Louis to Chicago. The court will observe 
that here were three railroad companies with which to 
deal, and the estoppel is averred against one, the de- 
fendant. 

But plaintiff further avers in his declaration that on the 
same day after he was ejected from the train of the de- 
fendant company al Lawrence, the first station out from 
Hot Springs towards Chicago, he returned from Law- 
rence to Hot Springs, and at Hot Springs he did have his 
ticket dated, signed and stamped, and immediately pro- 
ceeded from Hot Springs to Chicago, traveling upon said 
ticket. 


Objections to evidence and motion to withdraw evidence 
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from the jury, interposed and made by the defendant, and 
the grounds upon which such objections and motions pro- 
ceeded and the judgment of the court below sustaining 
such objections and motions, are fully sustained by the 
decision of this court in the Mosher case, supra. These 
objections and motions, and the grounds therefor, appear 
in printed record, pages 25, 29, 30, 37 and 38. Without 
the decision in the Mosher case, no authorities would be 
required to justify the ruling of the court below in sus- 
taining these objections and motions, but this decision 1s 
so conclusive of this case in its construction of a like 
“tourist ” ticket contract, Aere involved, that any special 
reference to or argument in support of these rulings is 


wholly unnecessarv. 
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ARGUMENT. 


Counsel for plaintiff seeks to avoid the effect of the de- 
cision of this court in the Mosher case, supra, upon two 
grounds: /7rs/, by reason of the estoppel averred in the 
declaration, and Second, that the requirements of the 
ticket contract were unreasonable. 

A brief examination of the two cases will clearly dem- 
onstrate that both of these questions were before this 
court in the Mosher case, and were fully considered, and 
decided in favor of the railroad company and against the 
ticket-holder, and /his decision sustains every ruling of the 
court below; IN FACT, THE RULINGS OF THE COURT BE- 
LOW WERE EXPRESSLY BASED UPON THIS DECISION. 

The correctness of these rulings depend upon the 
legal construction to be given to the conditions con- 
tained in this ticket contract, as in the Mosher case, 
in which this court held (127 U. S. p. 393): “The 
“right of this plaintiff to be carried upon the defend- 
‘“ant’s train, without paying additional fare, does not de- 
«“ pend upon his having been received as an ordinary pas- 
“ senger, Or upon any representations made by a ticket- 
“seller, conductor, or other officer of the company, as to 
“his right to use a ticket, but wholly upon the construc- 
“tion and effect of the written contract, signed by him, 
‘‘upon the face of the ticket (of the kind called ‘tourist’s ’ 
‘or ‘round ‘trip’ tickets) sold him by defendant for a 
“passage to Hot Springs and back, by which, in con- 
“sideration of a reduced rate of fare, he agreed to the 


“ following terms, etc.” 


So this court distinguishes between the ordinary ticket 
and this “ written contract, signed by him, upon the face of 
“the ticket.” 

An ordinary ticket is not a contract between the 
purchaser and the railway company, but 1s only the eVi- 
dence of the receipt of so much money for a single fare. 


In Logan v. H. & St. F. BR. PR. Co., 12 Am. & Eng. 


v 
R.R. Cases, 142, the court held: « A ticket cannot be 
‘“ said to be either the contract or to contain the contract. 
« The setled opinion is that it is a mere receipt taken, or 
‘“ voucher adopted for convenience, to show that a pass- 
“ enger has paid his fare from one place to another.” 

In the case at bar, as well as in all like cases, the 
tourist ticket contract procee ls upon a special agreement 
dependent for its consideration upon the reduced rate of 
carriage, and thus in the fifth paragraph of the tourist 
contract above cited it was provided that “ 7a considera- 
" lion of the reduced yale al x hich the ticket wads sold the 
“ purchaser made and signed an agreement thereon with 
“ the several companies over whose line the ticket entitled 


" him lo be Ccar7 ted,” etc. 


ik. 


So far the case at har md the Case of Mosher Ve The 4. 
Ll. M. & OS. Ry. Co. supra, are identical, but at this 
point in argument counsel for plaintiff, admitting that 
this contract so entered into by plaintiff, required 
him to re-sign, identify and have duly stamped the 
ticket contract in question at Hot Springs before and 
with the Hot Springs agent, assert that this re- 
quirement was released and rendered unnecessary by 


the estoppel pleaded in the declaration. The estoppel 
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averred, is, that the baggage agent checked the baggage 
upon the presentation of the tourist ticket contract with- 
out the same having been signed, and without the holder 
thereof having identified himself before the agent at Hot 
Springs, and having the ticket stamped by the Hot 
Springs agent, and that the gate-keeper of defend- 
ant, upon the ticket being presented, passed plaintiff 
through the gate and allowed him to take the train, 
and thereby defendant, by reason of this act of the 
baggage-master and gate-keeper, “became and ever 
“since has been and still is wholly estopped to set 
“up and insist upon all or any of the matters and 
‘things so as aforesaid omitted from said ticket,” and 
that such estoppel raises an undertaking and promise on 
the part of the defendant company, rot to object to or re- 
ject the ticket, but to accept the ticket without such identi- 
fication of the purchaser, or without the same being 
stamped and signed by the Hot Springs agent. 

In the Mosher case (127 U.S., 394), as to the necessity 
for the stamp, this court held “ By the express contract 
“ between the parties, therefore, the plaintiff has no right 
“foareturn passage under the ticket, unless it bore the 
“ stamp of the agent at lot Springs. SUCH A STAMP 
“WAS MADE BY THE CONTRACT A CONDITION PRECEDENT 
“TO THE RIGHT TO A RETURN PASSAGE, AND NO AGENT 
“OR EMPLOYE OF THE DEFENDANT WAS AUTHORIZED TO 
‘WAIVE THAT CONDITION.” 


The facts pleaded cannot in any sense constitute an estop- 


pel or distinguish this case from the case of Mosher, supra. 


Had defendant’s conductor allowed plaintiff to ride to 
Malvern upen this unexcuted contract, upon his statement 
that his baggage had been checked, and he had been 


passed by virtue of this ticket in its unexecuted condition 


Lo) 


to the train, neither of the other lines would have been 
bound by the act of defendant's conductor in so carrying 
plaintiff, and as found in the Mosher case, would have 
been fully justified in compelling him to pay his fare from 
Malvern to Chicago, or to have ejected him from the 
train. In the Mosher case there was no agent at the Hot 
Springs office when Mosher appeared for the purpose of 
identification and re-execution of his ticket contract, and 
the Hot Springs company (defendant in this case) car- 
ried Mosher to Malvern, and yet this court would not 
recognize that act of defendant’s conductor as an estoppel 
in any sense, or as creating any right on the part of Mosher 
to be further carried by reason of his having been car- 
ried over defendant’s line. 

If the act of defendant's conductor, mn recetving the un- 
executed ticket of Mosher and allowing him to ride thereon, 
would not create an esloppel, how could the act of the 
baggage-master and gate keeper of the defendant com- 
pany create an estoppel ? 

With full knowledge, (which is not denied), of 
paragraphs 11 and 12, and all other conditions ap- 
pearing in this special ticket contract, plaintiff was 
clearly advised, and he _ expressly agreed that 
all authority was expressly withheld from any agent 
or employe of any of-these lines to alter, change 
or modify the terms of this ticket contract in any 
degree or in any manner whatsoever, ard the plaintiff 
agreed that no act of any of these agents or em- 
ployes should be taken or treated by him as an attempt 
on their part in anywise to change or modify the terms of 
this ticket contract, and that he would assert nothing by 
reason of any act or statement of that character on the 
part of any agent or employe of either of these three 


companies. 
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In Mosher, supra, this precise condition was considered 
(127 U.S., 394) and of it this court held: “ The 12th 
“condition states that the plaintiff understands and ex- 
“ pressly agrees that no agent or employe of any of the 
“lines has any power to alter, modify or waive any of the 
* conditions of the contract. 

« By the express contract between the parties, therefore, 
“the plaintiff had no right to a return passage under the 
“ticket, unless it bore the stamp of the agent at Hot 
“Springs. Such a stamp was made by the contract, a 
“condition precedent to the right to areturn passage, and 
“noagent or employe of the defendant was authorized to 
“ waive thal condition.” 

The construction your Honors here place upon thisclear 
and emphatic limitation expressly eliminates from all con- 
sideration any act of the baggaye-master or gate-keeper, 
or other employes of defendant company, and relieves 
any act of theirs, or either of them, from any effect what- 
ever, either in the nature of an estoppel, or a waiver. 

No act can be pleaded as an estoppel when the party 
pleading it has expressly agreed beforehand that such an 
act shall not constitute an estoppel or waiver in his behalf, 
and to recognize or enforce the same would not only be 
contrary to the express terms of the contract, but would 
be an express and direct violation of every rule recognized 
in law or in equity in the enforcement of contracts. 

No argument ought to be required in support of this 
obvious rule so essential to the enforcement of contracts, 
and so manifestly necessary to prevent their easy violation 
and disregard. 

But it is not averred in the declaration that either the 


baggage-master or gate keeper made any statement con- 
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cerning this unexecuted ticket contract, so that the estoppel 
arises from the act and not from any statements or repre- 
sentations made by these twoemployes. The following is 
the entire testimony offered to the jury and excluded by the 
court below, touching the acts of these two employes: 
(Transcript 26.) “I went to the baggage office and 
“asked the baggageman to check the baggage. He 
‘asked to see the ticket and I showed it to him. He 
“looked at it and asked where I wished the baggage 


“ checked—St. Louis—and I replied to Chicago, and he 


“punched the ticket and checked the baggage and gave 
* me the check back. 

“(Q. State what transpired between you and the gate- 
“man. 

“A. He wanted to see my ticket, and I showed it to 
‘‘ him, and passed through the gate and took my seat in 
“the car. 

“Q. Did the gate man take the ticket from your 
*“ hands?’ 

“A. I could not say that he did.” 


This evidence is not sufficient to establish an estoppel, 
even if the exercise of any authority by these employes 
had not been expressly prohibited by the contract in ques- 
tion. 

The doctrine of estoppel herein invoked by plaintiff in 
error presents the further questions: 

1. If the Hot Springs company, contrary to the ex- 
press conditions of this ticket contract, might become es- 
topped by any act of its baggage-master or gate-keeper 
would such estoppel extend to and affect the other 
two lines? Or would the estoppel be limited to the de- 
fendant company and thus divide an otherwise entire con- 


tract? 


* 
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2. If the baggageman or gate-keeper ot the defead- 
ant company could not create an estoppel which would 
bind the other two lines, the Iron Mountain from Malvern 
to St. Louis, and the Wabash, the original contracting 
party from St. Louis to Chicago, how would plaintiff be 
benefited by insisting that he should be carried from Hot 
Springs to Malvern, be ejected from the Iron Mountain 
road after leaving Malvern, then be compelled to return 
to Hot Springs to execute his ticket as therein required, 
before and with the Hot Springs agent, instead of being 
compelled to leave the defendant’s train at Lawrence, the 
first station out from Hot Springs, and return from thence 


at the loss of less time and expe nse? 


3. Ifthe defendant company was estopped by the mere 
passive acts of its baggayeman and gate-keeper, in 
checking his baggage and passing him through the gate 
to the train, so that he was entitled to his return passage 
by virtue of such estoppel, notwithstanding his omission 
to execute his contract with the Hot Springs agent for 
his return passage, then his voluntary act in returning 
from Lawrence, when expelled, and executing such con- 
tract for return passage, entering upon the train of de- 
fendant for such return passage, and his carriage to Chi- 
cago constituted, (1), afull performance of the contract on 
the part, not only of the defendant company, but of all the 
other lines over which said ticket extended between Hot 
Springs and Chicago, and (2), an express waiver by 
plaintiff of the alleged estoppel. 

The familiar maxim that a waiver of an estoppel, or a 
rejected estoppel, is set free, needs no citation of authority. 

4. Plaintiff invokes the doctrine of estoppel to re- 
lieve him from the omission to perform his part of 


the contract, and yet asserts in argument that the con- 
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tract which he was relieved from performing as_ therein 
written, by such estoppel is unreasonable. These two posi- 
tions are wholly inconsistent. The former being pro- 
hibited by the contract the plainuff agreeing that no es- 
toppel should arise by recson of the act of any agent or 
emplaye, and the second, because if such prohibition and 
limitation were unreasonable, and therefore contrary to 
public policy and void, no estoppel could be created 
with relation thereto. 

This ticket covered three lines of road, the Wabash, 
from Chicago to St. Louis; the Iron Mountain, from St. 
Louis to Malvern, and the defendant, the Hot Springs 
road, from Malvern to Hot Springs. The distance be- 
tween the last two points is about twenty miles. It ts 
clear, that if estoppel applies at all, it appiies to the entire 
contract over all these lines. It cannot be a contract by 
estoppel from Hot Springs to Malvern, and not from 
Malvern to St. Louis, and equally so from St. Louis to 
Chicago. It was the act of plaintiff in identifying 
himself and signing the return contract before defend- 
ant’s agent at Hot Springs, and the stamping and signing 
of such ticket by such Hot Springs agent, that was to 
constitute a contract with, and good as against the Iron 
‘Mountain and Wabash railways, for a_ return passage. 

This precise point is fully considered and clearly de- 
cided in Mosher v. St. L., 7. M. & S. Ry. Co., supra, 
by this court. In that case plaintiff in error alleged that 
he presented himself at the Hot Springs office, and no 
ticket agent was present to join him in the re-execution 
of the contract for the return trip; that the conductor 
of the Hot Springs Railway Company, upon this state- 
ment, passed him to Malvern, but the St. Louis, Iron 


Mountain and Southern Railway Company, ejected him 


en 
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after leaving Malvern for St. Louis, and suit was brought 
against this latter company. l/pon this point this court 
held, that “« The conductor of the defendant’s train, upon 
“ the plaintiff’s presenting a ticket bearing no stamp of 
“the agent at Hot Springs, had no authority to waive any 
‘“ condilion of the contract, to dispense with the want of 
“such stamp, to inquire into the previous circumstances 
“ or to permit him to travel on the train. It would be 
‘“ inconsistent alike with the express terms of the con- 
‘ tract of the parties, and with the proper performance of 
“ the duties of the conductor, in examining the tickets of 
“ other passengers, and in conducting his train with due 
“ regard to speed and safety, that he should undertake 
“to determine from oral statements of the passenger, 
“or other evidence, facts alleged to have taken place 
“ before the beginning of the return trip, and as to which 
‘“ the contract on the face of the ticket made the stamp of 
“the agent of Hot Springs Railroad Company, at Hot 


. 


« Springs, the only and conclusive proof.” 


Thus the court held that a ticket-contract, duplicate of 
the one in question, is an entire contract, and therefore 
the doctrine of estoppel is not applicable, because the act 
of the agent of one company, upon which such estoppel 
is predicated, cannot be extended to the other companies 
to the contract. How, then, could this ticket be made 
good by estoppel, against the other two lines? 

lf it is defective as to one of the lines it ts equally de- 
fective as lo all, 

As stated by this court in Mosher v. St. Z., 1. M1. &.S. 
Ry. Co., supra, the agreement on the part of plaintiff to 
re-execute his contract with the agent of defendant at Hot 


Springs, as therein provided, was a condition precedent, 
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without the performance of which on the part of plaintiff, 
he was not entitled to be carried thereon. 

In Petrie v. Penn. Railroad Company, 42 N. J. Law, 
450, the plaintiff had a ticket issued by the company, 
which, upon its face, did not authorize him to stop over 
at intermediate points, but to a continuous journey. llow- 
ever, he did so stop, and on the subsequent day entered 
the car on another train, and wastold by the train agent 
the ticket in question did not give him the right to con- 
tinue his journey, and that he must pay his fair. The plaintiff 
then informed the train agent that the conductor of the train 
which he had left, informed him that he could have the 
privilege of laying over on this ticket, and, in attestation 
of this statement, the other conductor had put his initials on 
the ticket. (Evidence equal or superior to check for 
baggage). “It will be perceived, therefore,” says the court, 
“that the claim made by the plaintiff at the time of the 
“transaction in question was, that although his ticket did 
“not give nim the privilege which he had exercised, still he 
“had acquired such privilege from one of the conductors 
“of defendant. * * * The evidence showed, conclu- 
“ sively, that the claim thus presented by the plaintiff was 
“not well founded. It appeared that the conductor of the 
“train had nothing to do with the tickets, nor any author- 
“ity to modify their signification. That was a function 
“vested exclusively in the train agents. There was 
“neither uncertainty nor contradiction wath respect to the 
“testimony on this point. The plaintiff set up, as his title 
“to the right claimed by him, an authority from the con- 
“ductor. That officer had no authority in the premises, 
‘‘and the consequence was that, according to his own 
“ showing, at the time of the alleged trespass he was as- 


‘‘ serting a claim that had no foundation in law. He was. 
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“ consequently, rightfully expelled from the cars,” etc. 
This was an action of trespass. 

When plaintiff first presented the ticket to the con- 
ductor it appeared upon its face that the holder was 
not entitled to passage thereon. The ticket contract in 
the condition then presented was not in force. Accord- 
ing to its own terms it was void. There was only one 
way to have made it effective, and that way could not be 
changed by either the bagyage master or gate keeper, ac- 
cording to the terms appearing on the face of the ticket, 
and in every respect this ticket was so fatally defective, 
that plaintiff attempted to cure the defect by stating to 
the defendant's conductor what had been done by the bag- 
gage-master and gate-keeper, which, he insisted, author- 
ized him toride thereon. The conductor refused to carry 
plaintiff on this statement. Plaintiff had the right to elect 
which of the two courses he would pursue, (1), pay his 
fare, lose no time, and be at no further expense, damage 
or delay thanthe small amount of fare which he could 
thereafter recover back if he was right, or (2), refuse to 
pay his fare and leave the train. 

‘The single question again arises, was the conductor 
justified in ejecting plaintiff upon the ticket-contract as 
presented? The conductor was either justified in expel- 
ling plaintiff, or else he was not only bound to accept the 
word of the plaintiff as to the acts and conduct of the bag- 
gage master and gate keeper, but was also equally bound 
to give all assumed legal effect to such acts and conduct 
on their part, and to determine as a matter of law that 
such acts and conduct on the part of the baggage-master 


and gate-keeper constituted 7z law an estoppel. 


In Mosher v. St. L. 1. M. &. Ry. Co., supra, this 


court held, as heretofore cited: “ It would be inconsistent 


‘alike with the express terms of the contract of the 
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‘ parties, and with the propel perfor mance of the duties of 


‘the conductor, in examining the tickets of other passeng 
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“ers. and in conducting his train with due regard to speed 
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‘oral statements of the passenyer or other evidence, facts 
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‘alleged to have take a pi ice hy fore the beginning of the 
“*reiuro trip, and as to which the contract on the face of 


‘the tk ket made the si imp of the agent of the Hot 


c 


Springs Railroad Company at Hot Springs, the only 
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and conclusive proof.” 


Bradshaw v. S. B. R. R., 135 Mass., 407. 


Under the law announced by this court in the Mosher 
case, it would seem needless to further consider the argu- 
ment of counsel for plaintiff. We quote, however, from 
the opinion of Justice Cooley in Hubbard v. Ry. Co., 18 
N. W. Rep., 580, because this learned jurist is a judi- 
cial expert touching the operations of railroads .and the 
laws controlling the same, and has had large experience 
in examining into the details of railroad management and 
the reasonableness of rules, regulations and rates. In 
this case Justice Coo_ey said: “In Frederick v. Py. 
“ Co., 37 Mich., 342, it was decided as between the 
“conductor and passenger, the ticket must be the con- 
“clusive evidence of the extent of the passenger’s right 
“to travel. No other rule can protect the conductor in 
«the performance of his duties or enable him to determine 
“what he may or may not lawfully do in managing the 
“train and collecting the fares.” 

In Bradshaw v. South Boston Ry. Co., 135 Mass., 409, 
the court fully reviews this question in its opinion, and 


concludes: “It follows that the plaintiff was where he 
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“had no right to be, a//er his refusal to pay a fare, and 
“that he might properly be ejected from the car.” 

Counsel cites the case of Mutler v. Manchester, etc., 21 
Law R., Q. B. Div., 209, in support of his assertion that 
even if plaintiff was not entitled to be carried upon his ticket, 
defendant was not authorized to eject him from its train be- 
cause, having been admitted to the car by the gate-keeper, 
he was there rightfully and could not thereafter become a 
trespasser. If this position is well taken, it follows conclu- 
sively that one who enters rightfully upon the premises of 
another can never cease to rightfully ho!d possession; 
that when his right to hold ceases, he does not and cannot 
become a trespasser. We concede that parties without 
tickets desiring passage with a common carrier may enter 
the car without being trespassers, but they become tres- 
passers if they fail or refuse to present a proper ticket 
authorizing their carriage, or pay their fare therefor. 
The conductor is the sole judge in transit to determine 
the right of the passenger to carriage upon whatever 
voucher or ticket he may present. 

This court in the Mosher case, supra, and Judge 
Cooley, in the dec ision above cited, clearly hold that the 
conductor was justified, and that it was his duty to refuse 
to consider any statements, and that the ticket presented 
by the passenger is the only evidence of the passenger's 
right to ride, and if upon the face of the ticket he is not 
entitled to ride thereon, then the conductor is justified in 
refusing to carry the passenger thereon. In the case at 
bar, such justification in law, followed by a complete per- 
formance of the contract as we have shown when the same 
had been re-executed by the plaintiff, constitutes a complete 
defense in this case. Ff THE CONDUCTOR WAS JUSTIFIED 
IN EJECTING THE PLAINTIFF, THE COMPANY CANNOT BE 


LIABLE THEREFOR. 
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The liability, 77 avy, must rest on some other act, of 
some other officer or agent of the company, and the suit 
must proceed for the injury arising from that act, and 
not from the act of ejecting plaintiff or refusing to 
accept the unsigned contract as a ticket. If the baggage- 
man wrongfully checked and forwarded the baggage of 
the plaintiff upon a ticket which did not authorize plaintiff 
to a passage upon the same train with it, and plaintiff 
without fault on his part, was damaged, this 1s not the 
form of action to recover. 

Counsel asserts (brief, 26): “In Boylan’s case the bag- 
“ gage-mastecr and gateman were clearly guilty of neg- 
‘ligence in accepting the ticket without the return 
‘stamp, and for that negligence the company and not 
‘ the passenger could be held responsible.” 

Counsel ignores plaintiff's contract in which he agreed 
(see condition 11 of contract, Rec., 31) with the defend- 
ant, that he would not hold it “lable for damages on 
“account of any statement not in accordance with this 
‘contract made by any employe of said lines.” 

He further expressly agreed with the company, and 
acknowledged in condition 12, that he so understood 
the contract, namely , “that no agent or employe of any of 
“the lines named in this ticket has any power to alter, 
“modify, waive, elec Upon these conditions what 
statements or acts of the baggageman and gateman 
would constitute * negligence ” towards plaintiff, in so far 
as such acts or statements related to this contract or to the 
rights of plaintiff thereunder? The gist of plaintiff's 
action is for a personal injury received at the hands of 
the conductor while expelling him from the train. It is 


not averred in the declaration that this personal injury 
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was the direct and immediate result of this “ negligence ” 
of the baggageman and gate-keeper. 

This is not a suit for this “ negligence,” but it is a suit 
for an act of the conductor, charged in the declaration to 
have been unjustifiable. The negligence of these two 
employes 1s not on trial, nor is it involved in the issues ten- 
dered by the declaration. Plaintiff avers that these acts 
of these two employes created an estoppel; his counsel, in 
argument, contend that they constitute negligence. THE 
“TWO POSTTIONS ARE INCONSISTENT. 

The question before the court is whether defend- 
ant’s conductor was justified in expelling | plaintiff 
from the train, under the circumstances’ and _= in 
the manner averred in plaintiff's declaration, under 
the ticket-tourist’s contract here considered. In _ the 
Mosher Case, the plaintiff appeared before the Hot 
Springs agent, at his office at Hot Springs, within reason- 
able time before the departure of the train, for the pur- 
pose of re-executing his contract, but the agent was ab- 
sent and so continued until time for the departure of the 
train, so that the non-performance of the condition prece- 
dent, namely, the re-execution, signing, stamping, etc. 
was the fault of the Hot Springs agent, and might well 
be deemed gross negligence on his part. For this reason, 
defendant’s conductor passed Mosher from Hot Springs 
to Malvern. and the conductor of the St. Louis and Iron 
Mountain Railway Company refused to carry him and ex- 
pelled him. While this court, in its opinion, condemned the 
Hot Springs agent for his absence from his post of duty, it 
justified the conductor, notwithstanding the non-perform- 
ance of the condition precedent had been waived by the 
conductor of the Hot Springs company by carrying Mosher 


from Hot Springs to Malvern, and held that Mosher’s 
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ticket was void, and did not entitle him toany rights there- 
under. The declaration +s not framed, and this suit ts not 
brought, to recover against defendant for any wrongful or 
negligent act of the biggage-master and gate-kee per, and 
if plaintiff has any remedy against the company on this 
ground, it cannot be cuforced in this action, under the 
declaration before the cour’. 

The conditions and limitations in the contract now be- 
fore the court, would not in any sense be considered ex- 
traordinary or unreasonable by a lawyer of any con- 
siderable experience, practice or observation, if a railroad 
company was not one of the parties thereto. If this con- 
tract was between two natural persons, it never would 
have been placed in litigation. A large proportion of 
the controversies in which railroad companies are parties, 
have arisen, mainly, from the fact that public sentiment 
has persistently /apered public thought to the point that 
railroad companies should be judicially held to an wn- 
natural construction of their contracts with natural per- 
sons. 

The foregoing principles are fully approved and ap- 
plied in: 

Foraten V. Ml., le 3S. & Wa $4 Win 234- 

Shelton v. L. S. & M.S. Ry. Co., 2g Ohio 
State, 214. 

P., C. & St. L. Ry. Co. v. Nusum, 60 
Ind., 533. | 

MeClurev. F., W. & Bx 34 Md., 532. 

Rawitzky v. Ay. Co., 3 Southern Rep., 
397: 

Hlufford v. Ry. Co., 18 N. W. Rep., 580, 


opinion of CooLrEy, C. |. 


THE CONTRACT IN QUESTION CANNOT BE ATTACKED UPON 
THE GROUND THAT IT IS UNREASONABLE OR CONTRARY 


TO PUBLIC POLICY. 


The authorities cited by counsel are strictly limited to 
the consideration of the reasonableness or unreasonable- 
ness of by-laws of municipal corporations, regulations or 
by-laws of railroad companies, and not contracts. Thus 
on page 13 of his brief, counsel refers to Ist Dillon on 
Municipal Corporations, Sec. 319-325, and cases cited, 
and then counsel says: “ Much more will a mere ru/e or 
“regulation of a common carrier be held void or un- 
‘“ reasonable,” etc. 

This case involves a contract to which the plaintiff is an 
express party, and not an ex parte regulation or by-law 
of the company. If the parties agree to all the terms of 
a contract, by such agreement the reasonableness of such 
terms are conceded and concluded. Plaintiff avers in 
his declaration an estoppel, in order to avoid the effect of 
the non-performance of the condition precedent recited in 
this contract so executed by him. // the contract was 
void because unrcasonable or contrary to public policy, can 
estoppel be relied upon to recover for breach of such con- 
lract 7 

: 4 


But plaintiff further avers in his declaration. that 


’ 


after he was expel ed from the train at Lawrence. he 
went back and executed the contract with the agent at 


| 


Hot Sp ings, and had the same duly stamped by him, as 
the condilions preced nd required, and thereafter entering 
the train of defendant. the ticket was accepted and he 


was carried thereon from Hot Springs to Chicago. 7/es 
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action of plaintiff clearly estops him from asserting the un- 
reasonableness of acondition which he thus performed, and 
upon such performance thereof by him, the defendant 
carried him to the city of Chicago, and thus fully per- 
formed its part. 

In the Mosher case, (127 U. S., 393) this court held: 
‘“ The right of this plaintiff to be carried upon the defend- 
“ ant’s train without paying additional fare, does not de- 
“pend upon his having been received as an ordinary 
“ passenger, or upon any representations made by a ticket 
“ seller, conductor, or other officer of the company as to 
“his right to use a ticket, but wholly upon the construc- 
“tion and effect of the written contract, signed by him, 
‘“ upon the face of the ticket. * * = ® By which, in 
«consideration of a reduced rate of fare he agreed to the 
™ following terms.” 

Thus this court sustains the legality of the contract. I 
know of no case in which any court, English or Ameri- 
can has held that any provision of any legal contract was 
legal on the ground that it was unreasonable. Counsel’s 
assertion of estoppel and unreasonableness of the’ contract 
involves the proposition that defendant is estopped by 
the acts of its baggage-master and gate-keeper, because 
the contract avoided by such estoppel is unreasonable. 
None of the cases cited by counsel apply in any sense to 
a legal contract between two competent parties entering 
into and subscribing to such contract. Counsel cite the 
case of Butler vy. Manchester, etc., supra. In this case no 
tourist ticket contract executed by the parties respectively 
was involved, and the rule discussed was an arbitrary 
one, which found its place only in the by-laws of the cor- 
poration. Assuming, however, that this case was directly 
In point, this court is not required to adopt the English 


law in the construction of American contracts. 
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Plaintiff urges that the defendant company ought to be 
held liable and made to respond in damages for the ex- 
pulsion of plaintiff from defendant’s train, not because 
plaintiff was entitled to ride upon his unexecuted contract, 
but because his baggage had been checked by the bag- 
gage-master, and he had been admitted to the train by 
the gate-keeper upon this unexecuted contract, and 
that not to hold defendant company responsible for 
such acts of its baggage-master and gate-keeper would be 


contrary to public policy. 


iggage master to 


Suppose plaintiff had applied to the bi 
check his baggage, amd the baggage-master had upon 
such request checked the same, without plaintiff having or 
presenting any ticket whatever, cou'd plaintiff insist, that 
thereby the company was estopped from requiring a pre. 
sentation of any ticket whatever by the plaintiff to the 
conductor, because, forsooth, if he was not permitted to 
follow his baggage notwithstanding the same had been 
checked without a ticket, he and his baggage would be 
divided, and upon the further ground, that he would be 
carried from the point of checking such baggage where he 
might have obtained a ticket. Once admit the logic and 
conclusion of counsel's argument, and it must be conceded, 
that a check for baggage is equivalent to a ticket, and that 
the conductor of a train is bound by any statement a pas- 
senger may make with reference to his right or assumed 
‘roage at the 


right to ride, if he presents his check for his bagg 
time of making such statement. The unexecuted con- 
tract presented to the conductor by pl untiff v as in fact no 
ticket, and the plaintiff was no more entitled to ride there- 
on, than if he had presented a piece of blank paper. So 
this court held in the Mosher case, (127 U. S., 394): 


« By the express contract between the parties, therefore. 
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“the plaintiff had no right toa return passage under the 
“fickel, unless it bore th stamp of the agent at Fol 
. Springs.” 

Defendant is a common carrier, and as such it may 
be compelled to serve the public, and to estab- 
lish a local rate without discrimination for the car- 
riage of passengers and freight, within the state of its 
organization. but the moment the common carrier an- 
nounces to the public that in place of a local rate a tourist 
ticket contract has been substituted, and that any person 
may elect to pay the local rate for an outgoing passage. 
or at less than the local rate to obtain a round trip tourist 
ticket, by signing a contract such as ts here presented, it 
eliminates all questions of public policy or unreasonable- 
ness of the conditions recited in such contract. This con- 
tract is the result of the voluntary action of the individual 
passenger, who thereby accepts the tourist ticket and 
executes the contract, and thereby agrees to and accepts 
the conditions therein, in consideration of the reduced rate 
in lieu of paying the higher local rate. 

If the common carrier agrees to carry at a reduced 
rate and the passenger desires the benetit thereof, shall 
the passenger be bound by the conditions and limitations 
upon which such reduced rate 1s offered? Or shall he 
take this exceptional privilege without consideration there- 
for, viz: without binding himself by the closer and less 
general conditions or privileges, than the local or unre- 
duced rate would impose. The consideration, namely the 
reduced rate for these limitations if legal are entitled 
to command the limitations thereto. attached. If the 
conditions attached to the taking of a ticket. at reduced 
prices are unreasonable, then the reduced price is equally 


unreasonable. But counsel assert (page 17.): * That no 
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“regulation or restriction of the common right of car- 
“riage can be tolerated by the judicial authority that 
“could not be applied with equal propriety to all classes 
‘of passengers.” 

What appears in the declaration, or in the proof offered 
and rejected by the court below, to show that this special 
tourist ticket-contract to which plaintiff engaged himself 
for the outward and return passage was limited to any 
special class? Vo such discrimination was averred by plaint- 
if. We are dealing in this case with contracts and not 
classes. The right exercised by plaintiff in taking this /our- 
és(-ticket and executing this contract controlling the same, 
was open to the entire public, but as each individual of 
the public entered into this contract with the common car- 
rier, it became a personal contract subject to the rules 
applicable to all personal contracts without reference to 
the question of public policy apphcable to common car- 


riers. in the absence of such contract. 
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We have stated that two different and separate causes 
of action are sct forth in the declaration. /F7rs/, for 
a breach of contract, and second for personal injury. 
The distinction between these two causes of action in 
form, the marked and open difference between the plead- 
ings, are clearly recognized in the text books and main- 
tained by the courts. The measure of damages in each 
class is fixed by well known rules. The cause of action, 
the pleadings, the evidence and the measure of damages 
are so different in these two classes of cases that it ts 
utterly impossible to unite them in a single case. It is 


idle to contend that in an action in assum psit for a failure 


on the part of the defendant to pay his promissor\ note, 
damages can be recovered for assault and battery com- 
mitted by the plaintiff upon the defendant, while the lat- 
ter was insisting upon payment. The rule is stated in 
Sedgwick on the Measure of Damages (5th Ed.), p. 224: 
«+ As to the pleadings it is the constant and sedulous ob- 
“jectof the Anglo-American law to draw a distinct line 
“ between actions of contract and those of tort, ex con- 
“fractu, and ex delicto; and the rigor with which this 
“distinction is maintained in regard to joinder of counts, 
“causes of action, and election of actions, is familiar 
“learnng. * @ & 

* Agaim as to the rules of evidence, while wi rs perfectly 
“¢rue that inactions of tort every attendant circumstance of 
“ageravation can be given in evidence, on the other hand 
“nothing ts better seltled than that in actions of contract 
“the parties are limited to the mere evidence of (he breach 
- of contract.” 


In tort the amount of damages recoverable depends 


upon the extent of the injury. For breach of contract 
the amount of damages depends upon the contract itself, 
which alone furnishes the measure of damages. So 
SEDGWICK states the rule at p. 221: “It has been al- 
“ready said that our law makes a broad distinction on 
“the subject of compensation between actions of con- 
“tract and actions of tort, and while it permits the jury 
‘in the latter instance to take into consideration the in- 
“tention of the offending party, to review all the circum- 
“stances of the case, and to make their verdict conduce to 
“the purposes of punishment as well as compensation, 
“that on the other hand, in actions of contract, the motive 
‘or animus of the defendant is entirely disregarded, and 


‘the damages are strictly limited to the direct pecuni- 


nen fm 


ae —_— 


“ary loss resulting from the breach of the agreement in 


*‘ question.” 


Would the general denial that the defendant did not 
undertake and promise extend to and include the defense 
that the defendant was not guilty of the assault and bat- 
tery charged in the declaration? 

In f/lenion vy. Mortim, 2 Ashmead, 152, held: ‘ The 
“ difference between assumpsit, which is an action directly 
“on the contract, and case which 1s collateral to it 1s 
“shown by the pleadings. Zhe general issue in the first 
“being non-assumpsit, and in the second, not guilty.” 

Leliv. Aruold, 2 Pa. R.. 292. 

Dixon v. Barclay, 22 Ala., 378. 

Nations v. Hawkins, Admr. 11 Ala., 864. 
Mayo v. Madden, 4 Cali., 27. 


In Crocker v. Willards, 28 N. H., 135, held: “It is 


‘alleged that the first count 1s in tort, trespass on 


* 


‘the case, and the second, a count in assumpsit on con- 
“tract. / 7s well-seltled that counts for tort and upon 
‘contracts cannot be joined at common law, which ts the 
_ law here.” 

Wilson v. Marsh, 1 Johnson, 503. 

Sloyel v. Westcott, 2 Day, 41d. 

1] Johnson, 179- 


2 Wms. Saunders, 117, c. note. 


In Church vy. Mumford, 11 Johnson, 479, held: «It 
“is no doubt a well settled rule that causes of action 
“founded upon tort, and upon contract, cannot be joined 
" in the Same declaration.” 

In suits upon express or implied contracts the consider- 


ation must be averred. In cases of fraud no implied 


asinine eee ie en 


promise springs from the tortious act, therefore, in actions 


in tort no consideration can be or 1s averred. 


The use of personal force and the personal injury re- 
sulting therefrom constitute the tort described in the dec- 
laration in the case’ at ba If no promise, express or 
implied springs from the wrong, then an action in as- 
sumpsit will not le thereon. 

Carson River 2. numbering Company Vv. 
Bassett et al., 2 Nev.. 253. 

“Fon sv. Zloar, 5 Pick., 255. 

Hlowland v. Needham, 10 W1s., 495. 


In Bennett vy. Francis, 2 Bosanquet & Puller, 550, Lord 
ALVANLEY, C. J., held: «1 do not find that the judges in 
“any of the cases have gone so far as to hold that a_ tort 
“may, at the option of the plaintiff only, be converted into 
‘a contract.” 

This question involves another point, namely, the effect 
of the statate of limitations. 

The declaration shows from the dates therein stated. 
that an action for tort or for personal injury is barred by 
the statute of limitations in Arkansas, where the defend- 
ant company wholly resides and operates its railroad, as 
well as in the State of Illinois, where the suit was brought. 
In actions in assumpsit for breach of contract, the statute 
bars the remedy proceeding upon an express or implied 
promise. In cases of trespass, the statute bars the rem- 
edy proceeding upon a tort from which no promise arises. 
The remedy for the w rong being barred before the 
action was brought, the bar cannot be removed by unit- 
ing the trespass with an alleged breach of contract. 
Actions for tort are barred in Arkansas one year after the 


cause of action shall accrue. (Sec. 4,479, Chap. 97, stat- 


ute of Arkansas entitled Limitations.) This statutory bar 
in Illinois limits the right of action for personal injury to 
two years. (Sec. 1 | Statute of Illinois entitled L.’mitations.) 

This action accrued in Arkansas, where the injury oc- 
curred, and section 20, Statute of Limitations of Illinois, 
provides that when an action 1s barred in the state where 
it accrues, it is equally barred here. But the bar was 
complete in this state, even if the action had accrued in 
this state. 

Plaintiff was ejected from the train April 19, 1882, and 


brought this suit April g, 1857. 


We have shown that assault and battery——injury to the 
person, Cannot be considered as a ground tor recovery in 
a breach of contract. but assuming that an action of 
trespass may be joined with an action of breach of con- 
tract, the declaration upon its face in the light of the au- 
thorities here presented, is not sufficient and would not 
support a verdict against the defendant. 

In Churchill vy. C. & A. BR. Pe. Co., 67 Ill., 394, held: « It 
“is claimed that it is averred in the declaration that exces- 
“sive force was used in ejecting plaintiff in error from ‘the 
‘train. We find no such averment. The averment is, that 
“the servants of the company ‘did forcibly and with great 
“violence, thrust and eject plaintiff from the said cars.’ 
“This does not imply that excessive force was used; 
“there is nothing to show how much force was necessary. 
‘It may be that no more force was used than was abso- 
+ lutely necessary. Plaintiff in error may have resisted 
“with such violence as to require all the force that was 
‘* used, and as the company had the right to use all the 
“force necessary for his expulsion, on his refusing to pay 


“his fare or leave the train, on being requested, and he 


‘fails to aver that he did not resist. and that the force 


‘employed was wanton, we cannot presume excessive 


“force wasemployed by the company.” 

The declaration discloses the fact that after the defend- 
ant refused to carry the plaintiff, and after the plaintiff 
was ejected, he went back and signed the contract, as he 
was required to do in the first instance, and then pre- 
sented the ticket and was carried by defendant according 
to its terms. If recovery may be had for special damages 
arising between the time when the plaintiff might de- 
mand the performance and the time performed by the 
defendant, it is clear, upon principle and precedent, that 
no recovery could be had for a personal injury received 
by the plaintiff from the defendant at or between the 
time of refusing to perform, and time of final performance, 
in an action of assumpsit for breach of such performed 
contract. 

Defendant interposed to this declaration its general and 
special demurrer which, upon consideration of the court 
below, was overruled, and thereupon defendant filed two 
different and distinct sets of pleas, the first applicable: to 
the declaration for breach of contract, and the second 
applicable to the declaration in trespass for personal in- 
jury. Counsel for plaintiff demurred to the first and 
moved to strike the second, which demurrer and motion 
were sustained by the court below BEFORE ¢he announce- 
ment of the decision of this courtin Mosher v. St, lege 
&k > ivy. ae supra. ' 


After the announcement of this decision the cause 
came on for hearing and the court below, in its applica- 
tion of the rule stated in Mosher, sara, sustained the 
motion of counsel for defendant to exclude all the testi- 


mony otfered by plaintiff. Even if the declaration had 


been suthcient to support a judgment, the evidence of- 
fered would have been wholly insufficient to sustain a 
verdict, but each ruling of the court below, the verdict for 


defendant and the judgment of the court thereon are 


fully authorized and sustained bv the decision of this 


court in the Mosher case, swfra, upon which we confi- 
dently rely for judgment of affirmance upon the record 
here presented. 
Respectfully submitted. 
G. W. KRETZINGER, 
For Defendant in Error. 
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1 UNITED STATES OF A MERICA, 
We stern District of North Carolina " 


Circuit Court, Fourth Circuit, Charlotte, N. C. 


Be it remembered that on the 16th day of November, A. D. 1853, 
John Glenn, trustee of the National Express and Transportation 
Company, sued out of our said court a summons in the words and 
figures as follows, to wit: 


Summons. 


Unitrep STATES OF AMERICA. 
WW ale vi District ot Noi th f aroli ia; 


Joun Gienn, Trustee of the National Express and Transportation 
Company, Plaintifi, 
against 


THomas J. Sumner. Defendant. 


The President of the United States of America to the marshall of the 
western district of North Carolina, Greeting: 

You are hereby commanded to summon Thomas J. Sumner, a citi- 
zen and resident of the western district of North Carolina, to appear 

before the ju lore s of the circuit court of the United States at 
2 the next term of said court to be held for the district afore- 

said, at Charlotte, on the second Monday in December next, 
then & there to answer the complaint of John Glenn, trustee of the 
National Express and Transportation Company, the plaintiff herein, 
citizen and resident of Maryland, which complaint will be filed in 
sald court within the first three days Ol sald term; and let the said 
defendant take notice that if he fail to answer the said complaint 
within the time limited by law the plaintiff will take judgment 
againt him for the relief demanded in the complaint according to 
the regular course of the court. Herein fail not and have then & 
there this summons. 

W itness the Hon. Morrison ht. W aite, Chief Justice of the Supreme 
Court of the United States, at Charlotte, in said district, the 16th day 
of Novem ber. ISS3, and iD Lhe LOsth year of the [ndependence of 
the United States. 


[SEAL. | H. O. COWLES, Clerk. 


3 And afterwards, on December: the first, 1883, the said writ 
is returned into our said court with an endorsement thereon 
in the words and figures as follows, to wit: 


Endorsement. 


% 


Executed - November 28th, 1883, by personally summoning the 
defendant to appear as within directed. 
THOMAS B. KEOGH, 
U. S. Marshall, 
By M. K. CALLAM, D. &. 


1—33 
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And on December the 7th, 1883, the plaintiff aforesaid filed in 
our said court his complaint; which said complaint being lost or 
mislaid, on December the 18th, 1885, by consent and by order of 
the court, a complaint is filed as substitute for former one so lost or 
mislaid; which said complaint is in the words and figures as fol- 


lows, to wit: 
f omplaint. 


In the Cireuit Court of the United States for the Western District of 
North Carolina. 


Jounx Gienn, Trustee of the National Express & Transportation 
Company, 
Ux, 


T. J. SUMNER. 


Plaintiff, complaining of defendant, alleges— 
a) First. That plaintiff is and was at the time of issuing the 
summons in this case a citizen of Maryland and the defend- 
ant a citizen of the western district of the State of North Carolina. 
2nd. That the defendant is indebted to the plaintiff in the sum of 
seven thousand five hundred dollars, for that the defendant, on or 
about the first dav of November, 1865, subscribed for two hundred 
and fifty shares of the capital stock of the National Express and 
Transportation Company, a body corporate of the State of Virginia 
duly incorporated under the laws thereof, and thereby undertook 
and promised to pay to said company for each and every share so 
subscribed for by said defendant the sum of one hundred dollars in 
such installments and at such times as said defendant might be law- 
fully called upon and required to pay the same, according to the 
legal tenor and effect of the law under which said company was in- 
corporated, whereby and by force of said subscription said defend- 
ant became and was received and admitted as stockholder in said 
company. 
3rd. That on the 20th day of September, 1866, the said National 
Express and ‘Transportation Company, by its deed of that 
5 date, duly executed, acknowledged, and recorded, assigned 
and transferred to John Blair Hoge, C. Oliver O'Donnell, and 
John J. Kelly, in trust for the benefit of the creditors of said com- 
pany, all its property, rights, credits, and effects of every kind in 
trust, to reduce the same to money, and to apply the proceeds thereof 
to the trust declared by said deed, including the trust therein de- 
clared for the payment of the debts of the said company. 
4th. That afterwards in a certain cause instituted and depending 
in the chancery court of the city of Richmond, in the State of Vir- 
ginia, in which John W. Wright, sheriff of the city of Richmond, 
and as such official administrator of W. W. Glenn, deceased, and 
other persons, claiming to be creditors of said company, were com- 
plainants, and the said The National Express and Transportation 
Company, the said John J. Kelly, John Blair Hoge, and certain 
other persons, officers of said company, were defendants, it was on 
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the 14th day of December, 1880, adjudged, ordered, and decreed by 
the said chancery court, the same being a court of competent juris- 
diction, that said plaintiff should be and he was by said de- 
6 cree appointed and constituted trustee to execute the trusts 
of said deed of trust in the room and stead of the trustees 
originally created by said deed of trust and to whom said deed was ex- 
ecuted as aforesaid; and it was in said cause and by said court further 
adjudged, ordered, and decreed that a large amount of debts secured 
by said deed of trust of said National Express and Transportation 
Company remained unpaid and entitled to be paid out of the prop- 
erty conveyed by said deed, and that of the sum of one hundred 
dollars for each and every share of the stock of said company un- 
dertaken and promised to be paid for by the subscribers of said 
stock and their assigns, stockholders of said company, in such in- 
stallments and at such times as said subscribers and their assigns 
might be lawfully required to pay the same according to the legal 
tenor and effect of the law under which said company was incor- 
porated and said stock subscribed for the sum of eighty dollars per 
share had never heretofore been called for or required to be paid by the 
president and directors of said company, and that said sum of eighty 
dollars per share for each and every share of said stock subscribed for 
vet remained liable to be called for and required to be paid by 
7 the subscribers for said stocks and their assigns, stockholders 
of said company, according tothe legal tenor and effect of their 
subscriptions for the same, as hereinbefore set forth ; thatit was further 
adjudged, ordered, and decreed that it was necessary and proper 
that thirty per cent. of the par value of each share of said stock 
should be ealled for and required to be paid by the subscribers 
therefor and their assigns for the purpose of paying the debts of 
said company under the provisions of the said deed of trust, and it 
was accordingly adjudged, ordered, and decreed by said court in 
said cause that a call and assessment be, and the same was thereby, 
made upon the stock and stockholders of said company and their 
assigns of thirty per centum of the par value of said stock, being 
thirty dollars on each and every share thereof, the same when paid 
to be paid and received by the said plaintiff as trustee under said 
deed in the room and stead of the original trustees therein named. 
Sth. That the plaintiff accepted the appointment so made by said 
decree and complied with the terms and conditions thereof,and was 
and is duly qualified to act as said substituted trustee and to 
8 have the rights and perform the duties conferred upon and 
required of him by the said decree. 
6th. That by force of said decree and of the statutes of the State 
of Virginia in such case made and provided, before accepting such 
appointment as trustee and qualifying as such as required by said 
decree, he, the said plaintiff, then and there became and was and 
still is substituted to all the rights, powers, duties, and responsibill- 
ties of the trustees named in said deed of trust, and became and was 
and still is lawfully entitled to receive and collect the said assess- 
ment or call of thirty dollars per share on each & every share of 
stock of said company from the persons liable to pay the same; and 
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it was further adjudged, ordered, and decreed that he as substituted 
trustee be and he was by the said decree authorized and directed to 
collect and receive the said call and assessment and to take such 
steps to that end as he should be advised, 

ith. That by force of said contract of subscription to tae stock of 
said company and of said call and assessment so made by said de- 

cree the said defendant became and is indebted and liable to 
0 pay to the plaintiff the sum of seven thousand five hundred 

dollars, being the amount of thirty dollars on each of said 
shares of the stock of said e¢ Wupany So as aforesaid subscribed for 
by said defendant; and, being so liable to pay, the said defendant, in 
consideration thereof, promised to pay sald sum to the plaintiff 
when thereto requested ; and the defendant, although requested by 
the plaintiff, failed and refused to pay the same to the plaintiff and 
still refuses so to do. 

Wherefore the plaintiff prays judgment against the defendant for 
the sum of seven thousand five hundred dollars and interest until 
paid, together with costs and disbursements. 

D. G. FOWLE, 
Attorney for Plaintiff. 


{ 
} 
if 
‘ 


John Glenn, plaintiff in the above-entitled action, maketh oath 
that the facts set forth in the above complaint as of his own knowl- 
edge are true and those stated upon information and belief he be- 
lieves to be true. 


JOHN GLENN. 


me this 18th day of December, 1885. 


H. C. COWLES, Clerk. 


Sworn and subscribed befor 


= 


10 And at a regular term of our said court, held in Charlotte, 
on the 2d Monday in December, 1883, in and for said district, 
proceedings are had in said cause in the words and figures as fol- 
lows, to wit: 
Defendant allowed 90 days to file his answer and the said cause 
continued, and said plaintiff file- his bond for costs in the words 
and figures as follows, to wit: 


Bond. 


UNITED STATES OF AMERICA,  ) 
WV stern District of North Carolina. } 


Circuit Court, Fourth Circuit. 
JouNn GLENN, Trustee of the National Express and Transportation 
Company, 
{ i¢ sit nat . 


THomas J. SUMNER. 


Know all men by these presents that we, John Glenn, trustee, as 
principal, and D. G. Fowie and Armistead Jones, as surety, are held 
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and firmly bound unto the defendant in the above-entitled action 
in the sum of three hundred dollars; to the payment of which we 
bind ourselves firmly by these presents. 
Sealed with our seals and dated this 11th day of December, 1883. 
The condition of the above obligation is such that whereas the 
plaintiff in the above-named cause has brought an action 
1] against the said defendant therein, now if the said plaintiff 
shall prosecute the said action with effect, or, in case he fail 
therein, shall well and truly pay all such costs and damages as shall 
be awarded and recovered against the said plaintiff in said action, 
then the above obligation is to be void; otherwise it is to remain in 
full force and effect. 


JOHN GLENN, Trustee, 


By A. JONES. [| SEAL. ] 
DANIEL FOWLE, 

By A. JONES. | SEAL. 
ARMISTEAD JONES. seat 


And afterwards, to wit, on March 15, 1884, the defendant files his 
answer in the words and figures as follows, to wit: 


Answer. 


In the Cireuit Court of the United States for the Western District 
of North Carolina. 


JouN GLENN, Trustee of the National Express and Transportation 
Company, Plaintiff, 
against 
Tomas J. Sumner, Defendant. 


The defendant, Thomas J. Sumner, answering the complaint of 
the plaintiff, says, for a first defense thereto— 

[. Paragraph one of the complaint is admitted. 

II. Paragraph two of the complaint is not true, as the defendant 
is informed, advised, and believes. 

III. The defendant has no knowledge or information suffi- 

12 cient to form a belief as to the truth of the allegations con- 

tained in the third, fourth, fifth, and sixth paragraphs of the 
complaint. 

1V. Paragraph seven of the complaint is not true, as defendant 
is informed, advised, and believes. 

For a second defense the defendant says— 

I. That the cause of the action alleged in the complaint did not 
accrue within three years next before the commencement of this ac- 
tion, and the defendant pleads the statute of limitations in such 
case made and provided in bar of the same. 

II. That the cause of action alleged in the complaint did not ac- 
crue within ten years next before the commencement of this action, 
and the defendant pleads the statute of limitations in such case 
made and provided in bar of the same. 
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For a third defense the defendant says— 

I. That on or about the first day of November, 1865, in the city of 
Charlotte, within the district and State aforesaid, the defendant did 
subscribe for a number of shares of stock In au express company 
then being formed. The number of shares which the defendant sub- 

scribed for was fifty, according to defendant’s best recollection 
13 and belief; and defendant is informed and believes that the 
sald express Company Was some time afterwards organized as 
the National Express and Transportation Company; that defend- 
ant never received a certificate of stock or other evidence of said 
subscription, nor did he ever pay therefor nor make at any time any 
payment or pay any assessment thereon, nor was he notified or called 
upon to do so; that within a short period after making his said sub- 
scription the defendant transferred all his right and interest in his 
said subscription LO Benjamin Hlurt, a citizen of the State of New 
York and a man who was perfectly solvent. The transfer to said 
Hart was made at the solicitation of the latter, as a matter of accom- 
modation to him, and was bona fide, the said Hart being at the time 
a director in said company and the said company being free from 
debt and not involved in any way; that said Hart assumed all the 
obligations and liabilities which devolved upon defendant by virtue 
of said subscription, and, as defendant is informed and believes, im- 
mediately after said assignment or transfer the said Hart, or some 
solvent assignee of the said Hart, was accepted by said com- 
i4 pany as a stockholder i: the place and stead of the defendant. 
If. That more than ten years had elapsed since the transfer 
of defendant’s subscription as aforesaid to the said Hart next before 
the commencement of this action, and defendant pleads the statute 
of limitations to such case in bar of the same. For a fourth defense 
the defendant says that on the 2oth day of August, 1S75, the defend- 
ant was duly adjudicated a bankrupt on his own petition by the 
district court of. the United States for the western district of North 
Carolina, and that thereafter, on the 3lst day of May, 1879, at States- 
ville, in said district, he was duly granted a discharge in bankruptcy, 
whereby, pursuant to the act of establishing a uniform system of 
bankruptcy, ratified March 2, 1867, the defendant was forever re- 
leased from all debts, claims, liabilities, and demands which might 
have been proved against his estate in bankruptey ; that the liability 
alleged in the complaint, if any such did ever accrue, might have 
been so proved, and defendant pleads his said discharge as a com- 
plete bar to this action. A full copy of said discharge is hereto an- 
nexed, marked Exhibit (A), and is made a part of this answer. 

15 JONES & JOHNSTON & 

BLACKMER & HENDERSON, 
Attorneys for the Defendant. 


Thomas J. Sumner, defendant above named, being duly sworn, 
Suys the foregoing answer is true to his own knowledge, except as to 
those matters therein stated on information and belief, and as to 
those matters he believes it to be true. 


THOS. J. SUMNER. 


L. 


NO ae. ae a aE 
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Sworn & subscribed before me this 15th day of March, A. D. 1884. 
THOS. M. PITTMAN, 
U. S. Commissioner for W. D. of N. C. 


Exurpit (A). 


District Court of the United States, Western District of North 
Carolina. 


Whereas Thomas J. Sumner, of Salisbury, in the county of Rowan 
and State of North Carolina, has been duly adjudged a bankrupt 
under the act of Congress establishing a uniform system of bank- 
ruptey throughout the United States, and appears to have con- 
formed to all the requirements of law in that behalf, it is therefore 

ordered by the court that the said Thomas J. Sumner be for- 
16 ever discharged from all debts and claims which by said act 

are made provable against his estate and which existed on 
the 25th day of August, 1875, on which day the petition for adjudi- 
cation was filed by him, excepting such debts, if any, as are by said 
act excepted from the operation of a discharge in bankruptcy. 

Given under my hand and seal of the court at Statesville, in said 
district, this 27th day of May, A. D. 1879. 

[SEAL. | ROBERT P. DICK, 
District Judge. 


Filed this 3lst day of May, 1879, at 12 o’clock m. 

I, H.C. Cowles, clerk of the district court of the United States for the 
western district of North Carolina, at Statesville, do hereby certify that 
the above is a true copy of the original certificate of discharge of 
record on file in my office. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of Statesville, in the western district 
of North Carolina, this the 31 day of May, in the year of our Lord 

one thousand eight hundred and seventy-nine, and of the 
17 Independence of the United States of America the 103d. 
[SEAL. ] H. C. COWLES, Clerk. 


And at another regular term of our said court held in the city of 
Charlotte, in and for said district, on the 2d Monday in December, 
1885, said cause being reached and coming on to be heard on De- 
cember 18th, 1885, further proceedings are had therein in the words 
and figures as follows, to wit: 

Let a jury come to try the issues joined between the parties. 

Thereupon the following jurors, to wit, C. W. McCay, M.S. Mer- 
rill, George M. Armstrong, R. R. Ray, J. E. Rhyne, E. L. Pegram, 
W.H. Hawser, S. W. Davis, G. W. Bear, Cephas Straupe, 5. H. Marks, 
and E. D. McGinnis, being chosen, tried, & sworn to speak the truth 
of and concerning the issues submitted & joined between the parties 
in this action, for their verdict say that they find all issues in favor 

of defendant. Thereupon a judgment is rendered by the 
18 court and ordered to be entered of record, which said judg- 
ment is in the words and figures as follows, to wit: 
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Judgme nt. 


Circuit Court of United States, Western District of North Carolina, 
at Charlotte. Deer Term, 1585. 


Joun GLENN, Trustee of National Express & Transportation Co., 
Plaintiff, 
against 
Tuos. J. Sumner, Defendant. 


This case coming on to be tried at said term of the circuit court 
aforesaid by a jury, and a verdict having been rendered finding all 
the issues raised by pleadings in favor of the defendant, it is now, 
on motion of Jones & Johnston, attorneys for defendant, considered 
and adjudged by the court that the plaintiff take nothing by his 
said writ, and that the defendant do recover against the plaintiff 
and the surety on his prosecution bond his costs of action, to be 
taxed by the clerk of this court. 

HUGH L. BOND, 
Ct Judge. 


19 And the plaintiff files his exceptions thereto in the words 
and figures as follows, to wit: 


Exceptions. 


‘Circuit Court of United States, Western District of North Carolina, 
at Charlotte. December Term, ‘1885. 


Joux GLENN, Trustee of National Express & Transportation Co., 
Plaintiff, 
against 
THos. Sumner, Defendant. 


The plaintiff excepts to the ruling of the court in above-entitled 
case, and for cause of exception shows that upon the trial in said 
case at term aforesaid it was proved that the defendant, ‘Thos. J. 
Sumner, was a stockholder in the National Express & Transporta- 
tion Company, a corporation duly organized under the act of the 
Legislature of Virginia, ratified 12 December, 1865; that at time of 
organization of said corporation he paid — per cent. on his said 
stock and residue was unpaid; that the said corporation suspended 
business because insolvent, and made a deed of trust to trustees to 
secure its creditors in the year 1566; that in the year 1875 the de- 

fendant filed his voluntary petition in bankruptcy in said dis- 
20) trict and was thereafter adjudged a bankrupt and discharged 
from all his debts and liabilities in the year 1879. 

It was further proved that a decree was rendered on 14 Dec’r, 1880, 

in a suit in chancery court of the city of Richmond, a court of com- 
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petent jurisdiction over said corporation, wherein Glenn, adminis- 
trator, was plaintiff and the said National Express & Transporta- 
tion Company was defendant and certain trustees under a deed ot 
assignment executed by the said company conveying all its prop- 
erty, choses in action, as well as unpaid capital stock of said defend- 
ant. and from said decree it appeared that a call of only 20 per cent. 
of the capital stock had been made, and that there remained eighty 
dollars per share which had not been called for or paid, and in 
order to pay debts of said Company provided for in said assessment 
a call of thirty per centum upon the capital stock of said company 
was made by said court. A copy of record of said chancery court 
of Richmond is hereto appended as a part hereof, marked A. The 
original bill therein was filed in 1871. Suit was brought on 16th 

November, 1883, to recover of defendant 30 per cent. of the 
21 par value of the 250 shares stock held by him. The answer 

shows the defences set up, which include the plea of his dis- 
charge in bankruptcy, in bar of recovery. 

The plaintiff contended that it was not a provable debt at the time 
of filing of petition in bankruptcy. The court held that it was a 
provable debt & that discharge barred it, and so instructed the jury. 
Verdict for defendant. 

HUGH L. BOND, 
by Judge. 


And on the 16th day of January, 1886, a writ of error is sued out 
of our said court by the said plaintiff in the words and figures as 
follows, to wit: 


Writ of Error. 
UNITED STATES OF AMERICA, 88: 


The President of the United States to the judges of the circuit court 
of the United States for the western district of North Carolina, 
Greeting: 

Jecause in the records and proceedings and also in the rendition of 
the judgment of a plea which is in the said circuit court, before 

22 you, between John Glenn, trustee of the National Express and 

Transportation Company, and Thomas J. Sumner, a manifest 
error hath happened, to the great damage of the said John Glenn, 
trustee as aforesaid, as by his complaint appears, we, being willing 
that the error, if any hath been, should be duly corrected and full 
and speedy justice be done to the parties aforesaid in this behalf, do 
command you, if judgment be therein given, that, under your seal, 
distinctly and openly, you send the record and proceedings aforesaid, 
with all things concerning the same, to the Supreme Court of the 

United States, together with this writ, so that you have the same at 

Washington on the first Monday of October next, in the said Supreme 

Court to be then and there held, that, the record and proceedings 

aforesaid being inspected, the said Supreme Court may cause further 
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to be done therein to correct that error what of right and according 
to the laws and customs of the United States should be done. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the sixteenth day of January, in the year of 
our Lord one thousand eight hundred and eighty-six. 
23 [SEAL. | H. C. COWLES, 
Clerk of the Circuit Court for the 
Western District of North Carolina. 


And on the 20th day of January, 1886, the said plaintiff files his 
appeal bond in the words and figures as follows, to wit: 


Appeal Bond 
24 Supreme Court of the United States. 


JOHN GLENN, Trustee of the National Express and Transportation 
Company, 
against 
THomMAS J. SUMNER. 


Know aall men by these presents that we, John Glenn, trustee, of 
the city of Baltimore and State of Maryland, and J. P. Haywood 
and QO. H.. Foster, of Ral: lola, State of North Carolina, are held and 
firmly bound unto Thomas J. Sumner, of the county of Rowan and 
State of North Carolina. in the sum of five hundred dollars, to be 
paid to the said Thomas J. Sumner, his executors or administrators: 
to which payment, well and truly to be made, we bind ourselves 
and each of us, jointly and severally,and our and each of our heirs, 

executors, and administrators, firmly by these presents. 
25 Sealed with our seals. Dated this the 14th day of January, 
LSS6. 

Whereas the above-named John Glenn, trustee, has prosecuted 
a writ of error to the Supreme Court of the United States to re- 
verse the judgment rendered in the above-entitled action by the 
circuit court of the United States held for the western district of 
North Carolina at Charlotte, North Carolina: 

Now, therefore, the condition of the above obligation is such that 
if the above-named Jolin Glenn, trustee, shall prosecute his said 
writ of error to effect and answer all costs if he shall fail to make 
good his plea, then this obligation to be void; otherwise to remain 
in full force and virtue. 


JOHN GLENN, Trustee. [SeAt. |] 
J. P. HAYWOOD. SEAL. 
O. H. FOSTER. SEAL. | 


Test: GEORGE HEINRITZ. 


O. H. Foster, being sworn, says that he is worth the sum of five 
hundred dollars over and above his liabilities and proper exemp- 
tions by law from execution. 


QO. H. FOSTER. 
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Sworn and subscribed before me January 14, 1886. 
[Seal United States Circuit Court, Eastern Dist. of N. C.] 


W. J. RIDDICK, 
Clerk U. 8. Circuit Court, E. D. N. C. 


26 J. P. Haywood, being ‘sworn, says he is worth the sum of 
five hundred dollars over and above his liabilities and proper * 
exemptions allowed by law. 


J. P. HAYWOOD. 


Sworn to before me this the 15th day of January, 1886. 
[Seal United States Circuit Court, Eastern Dist. of N.C.] 


W. J. RIDDICK, 
Clerk U.S. Circuit Court, E. D. N. C. 
Approved : 
ROB’T P. DICK, 
U. 8. Dist. Judge. 


Jan’y 20th, 1886. 


27 On the said 20th day of January, 1886, a citation is issued 
out of our said court in the words and figures as follows, to wit: 


(Citation. 


United States of America to Thomas J. Sumner, Greeting: 

You are hereby cited and admonished te be and appear at a 
Supreme Court of the United States to be holden at Washington 
on the second Monday of October next, pursuant to a writ of error 
filed in the clerk’s office of the circuit court of the United States 
for the western district of North Carolina, wherein John Glenn, 
trustee of the National Express and Transportation Company, is 
plaintiff and you are defendant in error, to show cause, if any there 
be, why the judgment in said writ of error mentioned should not 
be corrected and speedy justice should not be done to the parties in 
that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court of the United States, this the 20th day of Jan- 

uary, in the year of our Lord one thousand eight hundred 
28 and eighty-six. 
ROB’T P. DICK, 
U. S. Dist. Judge. 


And is returned with an endorsement thereon in the words and 
figures as follows, to wit: 
Endorsement. 
Personal service of the copy of the within citation is hereby ad- 
mitted January 20th, 1886, not waiving anything. 
JONES & JOHNSTON, 
Counsell for T. J. Sumner, Def't. 
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29 UNITED STATES OF AMERICA, 
Western District of North Carolina: 


Cireuit Court. Fourth Circuit, Charlotte, N. C. 


I, H. GC. Cowles, clerk of the circuit court of the United States for 
the western district of North Carolina, at Charlotte, by virtue of the 
foregoing writ of error and in obedience thereto, do hereby certify 
the foregoing writing to be a full, true, and perfect transcript and 
exemplification of the records and proceedings in the case of John 
Glenn, trustee of the National Express and Transportation Company, 
plaintiff in error, against Thomas J. Sumner, defendant in error, as 
fully as the same remain on file and of record in my office. 

In witness whereof I hereunto subscribe my name and affix the 
seal of said court, at office, in the city of Charlotte, in said district, 
this the 6th day of August, in the year of our Lord one thousand 
eight hundred and eighty-six. 

[Seal United States Circuit Court, Western Dist. of N. C.] 


H. C. COWLES. 
Clerk of said Court. 


Endorsed on cover: W. North Carolina C.C. U.S. No. 331. John 
Glenn, trustee of the National Express and Transportation Company, 
plaintiff in error, vs. Thomas J. Sumner. Filed September 4, 1886. 
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1 In the Supreme Court of the United States, October 7th, 
1889. 


JOHN GLENN, Trustee of National Express and eel 
tion Co., Plaintiff in Error, C= 
- - No. 67. 
against 
Tuomas J. Sumner, Defendant in Error. 


In error to the circuit court of the United States for the western dis- 
trict of North Carolina. 


Agreement of Counsel. 


It is agreed that the clerk of the Supreme Court of the United 
States, instead of printing as part of the Supreme Court record in 
this case the copy of the record of the chancery court of the city of 
Richmond, referred to in bill of exceptions as being marked “A,” 
and filed in the case under agreement of counsel, shall print as part 
of the Supreme Court record in this case the agreed record as taken 
from the said reccrd of the chancery court of the city of Richmond 
as follows, to wit: 

One hundred and thirty-eight pages of said record hereto attached, 
and that the same shall constitute the record in this case, with leave 
to either party to refer in the Supreme Court to any part of the 

original record marked “A” not included in said agreed record. 
2 This agreement to be filed this the elyhteenth day of Sep- 
tember, 1889. ; 
Ss. F. PHILLIPS, 
For Sumner. 
W. W. FLEMMING, 
For PUUf in Error. 
C. MARSHALL, 
For PU ff in Error. 


) 


5) In the Chancery Court of the City of Richmond. 


~~ 


W. W. GLENN’s ADMINISTRATOR, &c., | 
v. \ 

THe Nationa Express AND TRANSPORTATION CoMPANY and { 
Others. 


VIRGINIA : 
Pleas Before the Judge of the Chancery Court of the City of Richmond, 


Be it remembered that heretofore, to wit, on the 28th day of No- 
vember, 1871, came the plaintiff, W. W. Glenn, suing on his own 
behalf and of such other creditors of the National Express and 
Transportation Company as may become parties to this suit and 
contribute to the expenses thereof, by counsel, and sued out of the 
clerk’s office of the chancery court of the city of Richmond sub- 
peenas.in chancery against the defendants, William H. Perot, presi- 
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dent of said company; William Davies, D. J. Foley, M.G. Harman, 
Joseph R. Anderson, F. P. Zimmerman, J. Carter Mowbray, Wil- 
liam H. Webb, Lorenzo Norvell, John Blair Hoge, C. Oliver O’Don- 
nell, and John J. Kelly, directed to the sheriffs of the city of Rich- 
mond and town of Staunton, and returnable to lst December rules, 
1871; which subpcenas in chancery and returns of the sheriffs 
thereon are in the words and figures following, to wit: 


Subpa nas. 


The Commonwealth of Virginia to the sheriff of the city of Rich- 
mond, Greeting : 

We command you that you summon William H. Perot, president 
of said company; William Davies, D. J. Foley, M. G. Harman, 
Joseph R. Andersen, F. P. Zimmerman, J. Carter Mowbray, Wm. 
H. Webb, Lorenzo Norvell, John Blair Hoge, C. Oliver O'Donnell, 
and John J. Kelly to appear at the clerk’s office of the court of 

chancery of the city of Richmond, at the rules to be held for 
4 the said court on the first Monday in December, 1871, to 

answer a bill in chancery exhibited against them in our said 
court by W. W. Glenn, suing on his own behalf and of such other 
creditors of the National Express and Transportation Company, a 
company chartered and incorporated under the laws of the State of 
Virginia, as may become parties to this suit and contribute to the 
expenses thereof; and have then there this writ. 

Witness Benjamin H. Berry, clerk of our said court, at the court- 
house, the 28th day of November, 1871, and in the 96th year of our 
foundation. 

BENJ. H. BERRY. 


Return. 


Executed on Joseph R. Anderson, November 25th, 1871, by deliv- 
ering him a true copy of the within spa.in chan. The others not 
found. 

BENJ. T. AUGUST, D. S., 
For JOHN W. WRIGHT, S. C. RB. 


Executed in the city of Richmond, said Anderson being a resident 
of said city. 


The Commonwealth of Virginia to the sheriff of the town of Staun- 
ton, Greeting: 


We command you that you summon W. G. Harman to appear at 
the clerk’s office of the court of chancery of the city of Richmond at 
the rules to be held for tie said court on the first Monday in Decem- 
ber, 1871, to answer a bill in chancery exhibited against him and 
others in our said court by W. W. Glenn, suing in his own behalf 
and of such other creditors of the National Express and Transporta- 
tion Company, a company chartered and incorporated under the 
laws of the State of Virginia, as may become parties to this suit and 
contribute to the expenses thereof; and have then there this writ. 
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Witness Benjamin H. Berry, clerk of our said court, at the court- 
house, the 28th day of November, 1871, and in the 96th year of our 
foundation. 


BENJ. H. BERRY. 


Return. 


Executed December 4th, 1871, as to M. G. Harman by leaving at 
his residence, in the city of Staunton, with a white member of his 
family over sixteen years of age a copy of this “ch’y spa.,” ex- 

oD plained its purport, and requested that the same be handed 
to said M. G. Harman on his return, he being from home at 


the time. 
W. L. MAURY,S. A. Co. 


And at another day, to wit, at rules held in the clerk’s office of 
the chancery court of the city of Richmond, on the first Monday, 
being the 4th day, of December, 1871, came the plaintiff and filed 
his bill; which bill and exhibits therewith are in the words and 
figures following, to wit: 


Bill. 
W. W. GLENN 


PS. 
THe NATIONAL ExpREsS AND TRANSPORTATION COMPANY and [{ 
Others. 


To the Honorable Edward H. Fitzhugh, judge of the chancery court 
of the city of Richmond: 

Humbly complaining, showeth unto your honor, your orators 
William W. Glenn, of Baltimore city, who files this bill on behalf of 
himself and such other creditors of the National Express and Trans- 
portation Company as may become parties to this suit and con- 
tribute to the expenses thereof, that your orator is a creditor of the 
National Express and Transportation Company to the amount of 

$42,501.31, with interest thereon from the 24th day of June, 1870, 
for which sum your orator recovered a judgment against said com- 
pany, in the superior court of Baltimore city, on the 24th day of 
June, 1870, as will appear by a short copy of said judgment, here- 
with filed and made a part of this bill, marked Complainant’s Ex- 
hibit W. W. G. No. 1, and full transcript of which judgment your 
orator will produce when thereto required. 

And your orator charges that said National Express and Trans- 
portation Company was duly incorporated by the Legislature of the 
State of Virginia on the — day , 1865, as will appear from the 
act of incorporation found among the printed laws of said State, to 
which reference is hereby made and a copy whereof will be pro- 
duced when required. 

And your orator further charges that said company accepted said 
act of incorporation and proceeded to conduct its business in pur- 
suance thereof until the 20th day of September, 1866, when said 
company, having become much embarrassed in its affairs, and owing 
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large debts to various persons, executed a deed of trust for the bene- 

fit of its creditors to the defendants, John Blair Hoge, C. Oliver 

Q’Donnell, and John J. Kelly, dated the 20th day of September, 

1866, which was duly recorded in the city of Richmond, in the city 
of Baltimore, and elsewhere, and a copy of which is herein- 

6 with filed and madea part of this bill, marked Complainant’s 
Exhibit W. W. G. No. 2 

And your orator further charges that the assets of said company, 
to which its creditors have to look mainly for the payment of their 
debts, consist of the amounts contracted to be paid by the sub- 
scribers to its capital stock. 

And your orator charges that the total number of shares of the 
stock of said company which had been subscribed for at the date 
of said assignment was 40,044, each share being of the par value of 
$100, and said subscriptions representing the large aggregate of 
4,004,400, and that on the 29th day of October, 1866, the condition 
of said company, with reference to its stock and debts, was reported 
at a meeting of stockholders as follows: 

There had then been subscribed for of the stock of said company— 


= 


557 shares on which nothing bad been paid. 


| ae . 1 per cent. had been paid, but no certificates 
issued. 
2,169 shares on which 5 per cent. had been paid. 

2) éé sé re: si sé ts 
5,087 cc is 10 éé ‘é ‘e 
yas ¢é é< ] ] éé ‘ec ac 
() “< és 1?! ac a « 
9A) ‘é sé is ‘“c ic “ 
12,554 ié ic 15 sé ac “<é 
1) ‘é “ Al sé sé ‘c 
15,188 éc ft 0) ‘<< sé “ 


40.044 shares. 


And your orator charges that the subscribers to the capital stock 
of said company resided and now reside in many States and not 
within the jurisdiction of any one court. 

And your orator further charges that by the terms of the sub- 
scription the subscribers were bound to pay.-the amount of said sub- 
scriptions as and when the same should be called for by said com- 
pany. 

And your orator further charges that the total amount of assess- 
ments or calls made by said company upon its stockholders was 
twenty per cent. of the amount of the subscriptions, and that the 
amounts paid in money or by notes upon said calls of twenty per 
cent. are correctly set forth above. 

And he is informed and believes and, believing, charges that a 
very small part, if any, of the said assessments to the amount of 
twenty percent. which remained unpaid at the date of said report has 
been since paid or collected from the delinquent stockholders. 
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assessment was made upon its stockholders by said company, 
and that eighty per cent. of the amount of said subscriptions re- 
mains uncalled for and unpaid. 

And your orator charges that said trustees were not requested to 
take possession of said trust estate under said deed until on or about 
the 3rd day of November, 1866, and that in the meantime nearly all 
of the visible property of said company had been levied upon and 
taken under legal process by tts creditors, and that the amount of 
the same was wholly insufficient to pay the debts of said company. 

And he further charges that said company had hypothecated or 
otherwise used and parted with a considerable amount of the notes 
and other obligations received by it from stockholders on account 
of amounts due by them on said calls, and he charges that the 
actual amount of money realized and received by said trustees 
under said assignment was not sufficient to pay the debts due 
the preferred creditors of the first class, mentioned in said deed of 
trust. 

And your orator further charges that of the amount of the said 
assessments upon the subscribers of twenty per cent. a large part can- 
not be collected at all by reason of the insolvency of the subscribers, 
and your orator is informed and believes and, believing, charges that 
a large part of said assessments has been lost by the lapse of time 
end cannot now be collected. 

And your orator further charges that as to the debts due upon said 
unpaid assessments said trustees allege that they have been hindered 
and delayed in the collection of the same by adverse litigation in the 
State of Maryland and in the State of New York and in other States, 
and he charges that itis represented by said trustees that their right 
to collect the debts due the company by subscribers on said assess- 
ments has been called in question in some of the suits and the 
validity of said deed of trust has been disputed. 

And your orator further charges that in some of said suits said 
trustees have been enjoined from proceeding to collect the debts due 
said company, and said trustees have thus far been able, as they 
represent, to collect very little, if any, of said debts by reason of the 
difficulties interposed by said litigation. 

And so your orator charges that the debts due said company and 
which ought to be applied to the payment of its creditors are either 
now lost in a preat part or are In danger of being lost, and are not 
now available for the payment of said creditors. 

And your orator further charges that,even if said trustees can 
surmount the embarrassments and difficulties which they allege 

have prevented them hitherto from realizing said assets, the 
8 amount which can be realized from all the property which 

passed to said trustees and which could under any circum- 
stances be realized by them would be entirely inadequate to pay the 
just debts of said company— 

For your orator is advised and respectfully submits that by the 
true construction of said deed of trust no part of the eighty per 
cent. of subscriptions to said capital stock which had not been called 
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for by said company from its subscribers passed to said trustees, 
nor any power to sue for or collect said subscription so uncalled for, 
but that the relations between said company and its subscribers and 
their legal rights and obligations as to said uncalled-for part of said 
subscriptions remained unaffected by said deed of trust. 

And your orator is advised and respectfully submits that under 
said deed of trust, assuming the same to be valid, said trustees 
acquired no right to sue a subscriber for his subscription to said 
stock, except to the extent that said company could sue such sub- 
scriber, and your orator is advised and respectfully submits that 
said company could not sue one of its subscribers for his subscrip- 
tion unless and until said company has first made an assessment or 
call upon such subscriber therefor ; and so your orator is advised and 
respectfully submits that, allowing said deed to have full legal 
validity everywhere and allowing said trustees to proceed without 
impediment to collect all debts due the company collectible by 
them, it is manifest that the provisions of said deed of trust are 
wholly inadequate to provid for the payment of the debts of said 
company, many of whose cre ditors, your orator charges, are in very 
needy circumstances, and all of whom have waited nearly five years 
for the satisfaction of their just demands. 

And your orator further charges that even if said company were 
now to levy an additional assessment upon its stockholders it is 
doubtful whether the right to sue for and collect such assessment 
would rest in said trustees under said deed, and in attempting to 
collect the same said trustees would meet with this additional em- 
barrassment besides those which they allege have attended their 
efforts to collect the calls already made and unpaid at the date of 
said deed and which were intended to be conveyed to them by said 
deed. 

And your orator further charges that if it be held that any new 
call were to be made by said company — would not pass to said trus- 
tees and they would not for any reason be entitled to collect the 
amount thereof, but that the amount of such calls would be due to 
the said Colgpany by the stockholders, it would lead to ruinous and 
disastrous consequences, inasmuch as the creditors of said company 
would endeavor to reach the amounts due to said company under 

such additional call from its solvent stockholders, and much 
9 thereof would be lost in the expenses of litigation and an 
equitable and just division thereof among the creditors would 
be wholly defeated, as your orator further eliarges that a large part 
of the debts of said company are | is] too small to justify the holders of 
them, who are poor men, in entering upon such a race of diligence. 

And your orator further charges that it will be necessary to resort 
to the residue of said subscriptions in order to provide the requisite 
means to pay the debts of said company; and he is advised and 
respectfully submits that said subscriptions, so far as the same are 
unpaid, constitute a trust fund for the payment of the debts of said 
company, and that the same can and ought to be collected and so 
applied. 


And he further represents that, inasmuch as the stockholders re- 
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side within different jurisdictions, it is impossible for the creditors 
to make them all defendants in:any one court and compel an equi- 
tuble contribution from them to raise a fund sufficient to pay the 
debts of said company. 

And he is advised that to proceed against the stockholders who 
are within the jurisdiction of each court would increase litigation 
and would lead to other injurious conseqyuences— 

For your orator is advised that should the creditors proceed 
against the stockholders within the jurisdiction of any one court 
they would: be entitled to compel said stockholders to contribute to 
the extent of their unpaid subscriptions, without reference to the 
contribution that should be made by other stockholders not within 
said jurisdiction, and would force those so compelled to contribute 
to resort to stockholders elsewhere for contributions and indemnity, 
and thus greatly multiply litigation and expense. 

And your orator is advised and respectfully submits that in view 
of the difficulties and embarrassments which are alleged by said 
trustees to have attended their efforts to collect so much of the debts 
of said company as was intended to be conveyed to them by said 
deed of trust, and in view of the further and additional dithiculties 
that would attend any attempt on the part of the said trustees to 
collect any new call to be made by said company, and in view of 
the ruinous expense, loss, and injustice that would attend an at- 
tempt on the part of said company to collect such new call as debts 
due to itself, and in view of the necessity there is that resort must 
be had to the subscribers to provide means for paying the debts of 
said company, and in view of the expense, multiplicity of ltiga- 
tion, and other difficulties that would attend the proceeding of the 
creditors against said stockholders directly in the different States 
and jurisdictions in which said stockholders reside, and in view of 
the unquestionable right of said creditors, in some form, to compel 
payment from said stockholders, the said creditors are entitled to 

the interposition of a court of equity for their relief 
10 And he is advised and respectfully submits that said cred- 

itors are entitled to have an account taken of the debts of said 
company and of the assets now available for the payment of the same 
other than the unpaid subscriptions, and that they are entitled to 
have an ascertainment of the amount of said uncalled for and un- 
paid subscriptions which will be required to provide means for the 
payment of the debts of said company in full,and that in ascertain- 
ing the amount so required a proper allowance should be made for 
probable losses by insolvency of stockholders and otherwise and for 
the expenses of collecting the same and of this proceeding, and to 
have a decree requiring said company to make a call or assessment 
upon its stockholders sufficient to provide said necessary amount, 
and to have the debts created by such call placed in the hands of 
some person or persons, to be appointed by this court, with adequate 
authority and power to sue for, collect, and receive the same, and 
bring the same into this court to await its further order. 

And your orator further charges that before the questions relating 
to the powers, rights, and obligations of said trustees under said deed 
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of trust can be finally decided there is imminent danger that a large 
part of the said subscriptions to the stock of said company may be 
lost by the insolvency of the subscribers and other causes. 

And he is further advised that he and the other creditors are 
entitled to have said deed of trust pronounced upon and construed 
by this court, and to have the powers and duties of the trustees 
thereunder and the rights of the creditors ascertained and defined. 

And he is advised that,as said company is a Virginia corporation 
and as said deed of trust conveys nothing but personal property, 
whatever force and effect may be given to the same by the law of 
this State will be respected and enforced in the courts of other States 
when said deed may be drawn in question, so far as the law of Vir- 
ginia with reference to said deed may not conflict with the positive 
law of such other States. 

And so your orator is advised and submits that he and the other 
creditors of said company are entitled to have the judgment of this 
court as to the validity and scope of said deed of trust under the 
laws of Virginia. 

And your orator further charges that there has not been recently 
any election of officers by said company ; but he is advised that under 
its charter and the laws of Virginia the officers of said company 
last elected remain such officers until the election and qualification 
of their successors, and are competent to exercise the power of such 
officers. 

And he is further advised and submits that under the laws of Vir- 

ginia the corporate franchises of said company and its exist- 
1] ence as a corporation continue in full force and effect until 

the affairs of said company shall have been fully settled and 
its debts paid. 

And your orator charges that William H. Perot, of Baltimore, is 
the president of said company, and that the board of directors thereof 
are William Devries and D. J. Foley, of Baltimore; M. G. Har- 
man, of Staunton, Virginia; Jos. R. Anderson, of Richmond: F. 
P. Zimmerman, of Augusta, Georgia; J. Carter Mowbray, of Wash- 
ington, D. C.; Wm. H. Webb, of New York city, and Lorenzo Nor- 
vell, whose residence is unknown to your orator. 

The vrincipal office of said corporation is in the city of Richmond, 
in the State of Virginia. 

Forasmuch, therefore, as your orator and the other creditors of 
said company are without remedy in the premises save in a court 
of equity, and to the end that an account may be taken of the 
debts due by said company, and that said trustees may state what 
amount, if any, of money or other property they have received for 
the payment of the debts of said company, and what payments 
they have made and what debts and other property or money be- 
longing to said company they now hold under said deed of trust, 
and that an account may be taken of such available assets of said 
company as may now be held by said trustees, and of the subsctip- 
tions yet unpaid and uncalled for, and of the value thereof, and 
that the amount necessary to be assessed upon the solvent sub- 
scribers of said company in order to provide means for the pay- 
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ment of its debts and of the expenses of collecting and adminis- 
tering the same may be ascertained, and that said board of direc- 
tors of said company may be decreed to levy an assessment or to 
make a call upon the subscribers for payment of a sufficient 
amount of their unpaid and uncvalled-for subscriptions to pay the 
said debts and all necessary expenses, in case said board of direc- 
tors shall otherwise be unwilling or fail to take such account and 
to make such call voluntarily. 

And that the validity, effect, and scope of said deed of trust may 
be ascertained and pronounced upon by this court, and the powers, 
duties, and rights of the trustees and of the creditors of said com- 
pany thereunder may be ascertained and interpreted and the exe- 
cution of said trust, if the same be held valid, be decreed, and that 
in the meantime a receiver or receivers ad litem may be appointed 
by this court with power and authority to receive, sue for, and col- 
lect and reduce to money all debts, choses in action, and claims 
now in the hands of said trustees, and to take possession of and 
sell all property vendible in its nature held by said trustees, and 
with full power and authority to sue for, receive, and collect any 
monevs that may become due from any stockholders of said com- 
pany upon any new or additional calls that may be made by said 

company upon said stockholders, and that said trustees and 
12 said company may be required to execute and deliver to said 
receiver or receivers or trustees ad litem any and all assign- 
ments, deeds, and conveyances as may be necessary to vest such re- 
ceiver or receivers or trustees ad litem with legal power and authority 
to sue for, dem: ind, and receive such debts or other property of said 
company, or that, in case the same be necessary, that such receiver 
or receivers or trustees ad litem may be authorized to use the names 
of said trustees or of said company in prosecuting any suits or actions 
that may be necessary to compel payment of any debts due said 
trustees or said company or to reduce its property to possession, and 
that such receiver or receivers or trustees ad litem may bring into 
this court to await its final order any and all moneys: received or 
collected by him or them .under said decree or order, and that your 
orator and the other creditors of said company may have such other 
or further relief as the equity of the case may require and to your 
honor may seem meet. May it please your honor to grant unto 
your orators the writ of subpcena to the said The National Express 
and Transportation Company and to the officers and directors thereof, 
above named, and to the said John Blair Hoge, C. Oliver O'Donnell, 
and John J. Kelly to be directed, commanding them to be and appear 
in this court and answer fully in the premises and show cause, if 
any they have, why a decree should not be passed as prayed and 
your orator have the relief he seeks. 

And your orator, as in duty bound, will ever, &c. 

MARSHALL & FISHER. 
JOHN HOWARD, P. Q. 


2—67 
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CoMPLAINANT’S Exuripit W. W. G. No. 1, 
In the Superior Court of Baltimore City. May Term, 1870. 
W. W. GLENN ( 


is. 


Tue NATIONAL Express AND TRANSPORTATION Company. } 


29th April, 1869. Nar., 3 prom. notes, 3 protests, acc’t and affi't f’d. 

Sum’d by service on Wm. H. Perot, president. 

8th June, 1869. Judgment by default for want of pleaand affidavit. 

24th June, 1870, judgment by default extended for $42,501.31 
damages assessed by the court, with int. from 24th June, 1870, and 
costs. 

Order of court f’d. 

Plaintiff’s costs, $8.65; defendant’s costs, $5.30. 
13 STATE OF MARYLAND, | -? 

Baltimore City, j = 

I hereby certify that the aforegoing is a true short copy of the 
judgment in the above-entitled cause, taken from the record of the 
proceedings of the superior court of Baltimore city ; and I hereby 
further certify that said record contains no proceeding or entry to 
show that the judgment aforesaid has been satisfied either in whole 
or in part. 

In testimony whereof I hereto set my hand and affix the seal of 
the said court this 25d day of October, A. D. 1871. 

[L. s.] GEORGE ROBINSON, 
Clerk of the Superior Court of Baltimore City. 


CoMPLAINANT’S Exurbit W. W. G. No. 2. 


This deed, made the 20th day of September, A. D. 1866, between 
the “ National Express and Transportation Company,” a body politic 
and corporate under the laws of the State of Virginia, of the first 
part, and John Blair Hoge, John J. Kelly, and C. Oliver O’Donnell, 
of the second part, witnesseth: That, in consideration of the trusts 
hereinafter declared and of one dollar paid to the said party of the 
first part by the said parties of the second part, the party of the first 
— doth hereby grant, bargain, sell, convey, assign, and set over unto 
the said parties of the second part all the estate, property, rights, 
and credits of the said party of the first-part, of every kind and 
wherever situated in or out of the State of Virginia, including leases, 
horses, wagons, carts, harness, office furniture, safes, chests, fixtures, 
and other effects and moneys payable to the company, whether on 
calls or assessments on stock of the company or on notes, bills. ac- 
counts, or otherwise, which property and moneys are enumerated 
and set forth in a schedule to be marked A and annexed hereto, as 
soon as can be conveniently done, but the omission of any property, 
money, or other thing from such schedule is not to prevent the same 
from being hereby granted or assigned; but this deed is made on 
the following trusts—that is to say: 
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First. That the said parties of the second part, hereinafter called 
the trustees, shall permit the said party of the first part to remain 
in the possession and use of all the property herein granted or as- 
signed, except debts, claims, and moneys payable, until the first day 
of November, A. D. 1866, and thereafter until the trustees shall be 
requested by one or more of the creditors hereby secured, and whose 
debt or debts shall then be due, to take possession of such property; 

but the trustees shall take possession thereof at any time 
14 after the date of this deed, if requested so to do by the board 
of. directors of said party of the first part. 

Secondly. That the trustees shall proceed without unnecessary de- 
lay to collect all the debts, claims, and moneys payable which are 
hereby granted or assigned. 

Thirdly. That as soon as the trustees shall be authorized under 
the foregoing provisions to take possession of the other property 
hereby granted or assigned they shall take possession thereof and 
sell the same at public or private sale, in such manner as they shall 
deem best, for ready money or on reasonable credit with good se- 
curity. 

Fourthly. That the trustees shall have authority to employ atthe 
expense of this trust such agents, clerks, counsel, attorneys, and serv- 
ants as they shall deem necessary for the proper execution of the 
trusts of this deed, and to incur such other reasonable expenses as 
they shall deem necessary for that purpose. 

Fifthly. That out of the moneys which shall arise or come to the 
possession of the trustees under or by virtue of this deed they shall 
pay, first, the expenses of this trust, including the cost of preparing, 
stamping, and recording this deed, and a commission of five (5) per 
cent. to the trustees on the money received, and next they shall pav 
all debts now due or which shall become due from the said party of 
the first part to its officers and employees for their services as such 
on or before the first day of November next or such previous time 
as the trustees are required to take possession of all the property 
hereby granted as aforesaid. 

Sixthly. Out of the remainder of such moneys the trustees shall 
next pay in ratable proportion the two debts which it now owes, 
one to the Baltimore and Ohio Railroad Company and the other to 
the Bank of Commerce (of Baltimore), the same being the principal 
debts due by the said party of the first part, but the precise amounts 
of which cannot now be exactly stated. 

Seventhly. That out of the remainder of such moneys the trustees 
shall pay all debts of the said party of the first part for which any 
officer or director of the company is now liable as indorser or surety 
for the said party of the first part. 

Eighthly. That out of the remainder of such moneys the trustees 
shall pay in ratable proportion the balance of all debts for which 
the said party of the first part shall become liable to any railroad 
companies for transportation of express matter after the date of this 
deed; and on or before the first day of November next, after first ap- 
plying to said debts the net proceeds according [accruing | to the said 
party of the first part from such transportation, such net proceeds 
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being what may remain of the compensation received for such trans- 
portation after paying the current expenses of the business and not- 
withstanding anything hereinbefore contained, the said 
15 party of the first part shall have a right to receive all tolls 
and compensations accruing for the transportation of express 
matter not yet delivered to consiguees or: not yet transported, al- 
though under existing contracts. 

Ninthly. That out of the remainder of the moneys which shall 
arise and come to the possession of the trustees under this deed 
they shall pay (so far as such remainder shall be sufficient) all other 
debts and liabilities of the said party of the first part now existing 
in ratable proportion, so far as such debts and liabilities sliall be 
made known to the trustees, within ten months after the date of 
this deed or before they shall have distributed any money under 
this ninth clause. 

Tenthly. That any moneys remaining in the hands of the trus- 
tees herein named, after satisfying the foregoing trusts, shall be paid 
to said party of the first part. 

In testimony whereof Joseph E. Johnston, president of the said 
National Express and Transportation Company, by virtue of au- 
thority in him vested by an order and resolution of the board of 
directors of said company, hath affixed the common seal of said 
corporation to this deed as the act and deed of said corporation ; 
and, as evidence thereof, he also subscribes his name hereto the day 
and year above written. 

[L. s.] J. E. JOHNSTON, 
President, &c. 


‘ 


Ciry oF Ricumonp, State of Virginia: 


I, Roger J. Page, a notary public for the corporation aforesaid, 
in the State of Virginia, do certify that Joseph E. Johnston, presi- 
dent of the National Express and Transportation Company, whose 
name is signed to the writing above, bearing date September 20th, 
1866, has acknowledged the same before me in my corporation 
aforesaid. 

Given under my hand this 20th day of September, A. D. 1866. 


(Signed) ROGER J. PAGE, N. P. 
(Signed) J. E. JOHNSTON. 


Ciry oF Ricumonp, Jo wit: 


In the office of the court of hustings of the said city the 21st day 
of Septem ber, 1S66— 
This deed was presented and, with the certificate annexed, 


16 admitted to record at forty-five minutes past 6 o’clock p. m. 
Teste: RO. HOWARD, CVE. 
A copy. ‘Teste: BENJ. H. BERRY, 


CVk Ch’y Ct., Richmond. 
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» | I, Samuel! M. Evans, clerk of the circuit court of Baltimore city, 
do certify that the foregoing is truly copied from the original filed 
in said cause. 


| In testimony whereof I hereunto set my hand and affix the ceal 
of the said court this 16th day of February, A. D. 1867. 
, [L. 8. ] SAMUEL M. EVANS, Clerk. 
And the subpeenas having been returned executed on Jos. R. 
! Anderson and M. G. Harman, it was ordered that, unless they 
~ should appear at the then next rules and plead, answer, or dumur 


to the plaintiff’s bill, the same would be taken for confessed as to 
them, and the matters thereof decreed accordingly ; and the cause 
was continued for directions as to the other defendants. 


And at another dav, to wit, at rules held in the clerk’s office of 
the said court on the last Monday in December, 1879— 

The defendants, Jos. R. Anderson and M. G. Harman, still fail- 
ing to appear, plead, answer, or demur to the plaintiff's bill, the bill 
was taken for confessed, and, on motion of the plaintiff's counsel, the 
cause was set for hearing as to them and continued for directions 
as to the other defendants. 


And at another day, to wit, on the 4th day of August, 1879— 


Came the plaintiff, by counsel, and filed his amended and sup- 
plemental bill; which bill and the exhibits therewith are in the 
words and figures following, to wit: 


Amended and Supplemental Bill. 


In the Chancery Court of the City of Richmond. 


Joun W. Wrient, Sheriff, &c., and Adm’r of W. W. Glenn, ) 
Who Sued, &c., 

vs. f 

Tue Nationat Express and TRANSPORTATION COMPANY. 


RicHMOND, VA. 


By way of amendment and supplement to the original bill 

17 heretofore filed in this honorable court in the above-entitled 
cause by William W. Glenn, now deceased, in behalf of him- 

self and other creditors of the National Express and Transportation 
Company against the said company and others, John W. Wright, 
sheriff of the city of Richmond aforesaid and as such administrator 
in Virginia of the estate of the said William W. Glenn, dee’d (the 
said suit having been revived and ordered to proceed in the name 
of said Wright, sheriff and administrator as aforesaid), respectfully 
states and charges that the said judgment, mentioned and set forth 
in said original bill as having been obtained by the said Glenn 
against the said company, is still unsatisfied, and that neither the 
said company nor any of its officers or agents has made any effort 
to satisfy or done anything looking to the satisfaction of the same, 
in whole or in part. On the contrary, alike the said company, its 
officers and agents, and its trustees, the said John Blair Hoge, J. J. 


: 
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Kelly, and C. Oliver O’Donnell, have neglected, failed, and refused 
to take any step towards the satisfaction and payment of said debt. 
Meanwhile many of the stockholders of said company have become 
insolvent or bankrupt, and others have departed this life, leaving 
their estates in confusion; and all of the reasons which originally 
made it proper for this court to grant the relief prayed for in said 
bill now exist with greatly increased strength and urgency. Indeed, 
Instead of doing their duty in the premises the said company and 
its said trustees have rather set the creditors at defiance than made 
any effort to pay the corporate debts, and alike by their delay and 
non-action and by their ae truction of action on the part of the 
creditors, including the said W. W. Glenn, have seriously imperilled 
the payment of said debts. 

‘he books of the said company are in the possession of said trus- 

John J. Kelly, who was the last superintendent of the company, 
and he both refuses tosubmit them to the inspection of the creditors 
of the company and to allow COP ies to be made for their use; but 
a copy has now been obtained of the list of stockholders, and if the 
original books cannot be obtained your complainant is advised that 
this copy may be used in the case. It will be produced and filed 
in this cause when needed or required, 

The said John Blair Hoge and John J. Kelly, trustees in said 
deed of trust, are non-residents of this State. Said C. Oliver O’Don- 
nell, who was the other trustee in said deed, is dead, and his estate 
has been committed to the sheriff of the said city of Richmond, 
who, by statute in such case made and provided, may, as his per- 
sonal representative, execute, so far as said O'Donnell is concerned, 
the trusts of said deed, or this honorable court may appoint another 
trustee or trustees, if necessary, in the place of the said O’Donnell 
and of the said John Blair Hoge and John J. Kelly, who refuse 

or fail to act and who are out of the jurisdiction of the 
18 court, for your complainant is advised and insists that the 

trusts of-said deed, whatever they may be, will not be permitted 
to fail because either of the absence, non-residence, recusancy, death, 
or other default or disability of said trustees or of any of them, and 
that,if necessary or proper for the protection and realization of the 
rights of the creditors of said corporation, all of the property and 
estate of every kind of the said corporation, which has long ceased 
to exercise its franchises or to do business, will, as a trust fund for 
the payment of the corporate debts, be directed to be conveyed (by 
a commissioner appointed for that purpose) either to a new trustee 
eo nomine or to such receiver or receivers as the court may appoint, 
who shall be clothed with full powers to collect all the assets of the 
corporation and be required to bring the proceeds into court for the 
satisfaction of the corporate cre ditors. 

And your complainant is further advised and insists that if,upon 
due requirement thereto, the said company should further fail to 
make such assessment upon its stockholders as may be necessary to 
pay its corporate debts it will be within the rightful jurisdiction 
and province of this honorable court, in furtherance of justice, to order 
and require such assessment to be made under its direction by one 
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of its master commissioners or otherwise, and the said assessment to 
be collected by due legal process and applied to the payment of said 
debts. 

Your complainant is advised that such a course is within the le- 
gitimate jurisdiction and established practice of a court of equity, 
and certainly the circumstances of this case call strongly for the 
vigorous exercise of all necessary powers of remedial relief. 

Said corporation, national in name, but southern in its origin 
and affinities, set out on its career in the fall of 1865 with the most 
brilliant and ambitious prospects. By many, perhaps by most, in- 
deed, who subscribed for its stock it was thought to be a great 
money-making scheme, and it did not hesitate to incur a large in- 
debtedness in the establishment and carrying on of its business. 
This in great part it was enabled todo by the warm sympathy, 
good wishes, and hearty co-operation of many of the worthiest, 
most intelligent, and patriotic citizens and institutions of the land, 
from whom it received encouragement and credit in a liberal man- 
ner; and such, in fact, was the reality and the promising outlook 
of its large and prosperous business that, as appears by the said 
original bill, only a small part of the subscriptions to the capital 
stock was called for or paid in; but by the most unbusinesslike and 
culpable negligence and mismanagement the great and useful en- 
terprise was suffered to fall through in November, 1866, and its 
numerous friends and creditors—many of them creditors because 
friends—were left in the lurch, and have been permitted to remain so 

ever since; nay, while the company has, as above stated, itself 
19 done nothing towards the payment of its debts but the exe- 

cution of tne deed of trust aforesaid,the said trustees in said 
deed have wholly failed and refused to execute the provisions of 
said deed, though often requested thereto by the said W. W. Glenn 
and other creditors of the said company. 

Among the claims against the said company it is believed that 
there are none more meritorious than that of the said Glenn, which 
is for money paid as endorser for said company and for money lent, 
&e. Your complainant herewith files a complete transcript of the 
record in the case of the said Glenn against the said eompany in 
the superior court of Baltimore city, in the State of Maryland, in 
which the said judgment mentioned in the said original bill was 
obtained, which transcript is marked “ R,” and is prayed to be taken 
as part of this amended and supplemental bill. The said judg- 
ment, as will be seen by an inspection of said record, was founded 
upon three several negotiable notes, made by the said company and 
endorsed and paid by the said Glenn, after due protest of the same, 
and an account for money lent, &c., which said notes and account 
are duly set forth in said transcript, and proof of which said original 
causes of action will be furnished if required. 

In consideration whereof your complainant prays that the said 
National Express and Transportation Company and the other per- 
sons mentioned as parties defendant in said original bill (with the 
exception of the said M. G. Harman, who is dead), namely, Wil- 
liam H. Perot, of Baltimore, Maryland, president of said company ; 
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William Devries and D. J. Foley, of Baltimore, Maryland; Joseph 
R. Anderson, of Richmond, Virginia; F. P. Zimmerman, of Au- 
gusta, Georgia; J. Carter Mowbray, of Washington, D. C.; William 
H. Webb, of New York, and Lorenzo Norvell, of Lynchburg, Vir- 
ginia, who are directors of said conpany; M. B. Poiteaux, of Rich- 
mond, Virginia, cashier and treasurer of said company, and John 
Blair Hoge, of West Virgiaia, and John J. Kelly, of New York, 
surviving trustees in said deed of trust in the proceedings men- 
tioned, and, if deemed necessary or proper, John W. Wright, sheriff - 
of the city of Richmond and as such administrator of said C. Oliver 
O’ Donnell, dee’d, late one of the trustees in said deed, mayv be made 
parties defendant to this amended and supplemental bill, the said 
non-residents of the State of Virginia, by an order of publication 


duly made, and may be required to answer the same and said origi- : 
nal bill; that the said claims of the said W. W. Glenn and other | 
creditors of said company may be established and decreed to be 
paid ; that all of the prayers in said original bill contained may be : 
granted, as if the same were herein repeated ; that the said trustees, ) 
John Blair Hoge and J. J. Kelly, may be required to deliver up 
| and surrender to this court all of the books of said company 
| 20 of every kind and description that came into their hands or ) 
into the hands of either of them; that the said trustees be : 
removed from othee, and, if necessary, another trustee or other trus- 


tees may be substituted in their place and stead, and the property 
and estate embraced in said deed of trust be conveyed to such sub- 
stituted trustee or trustees or to such receiver or receivers as may 
be appointed by the court; that all proper process may issue; that 
all proper orcers and decrees may be made, and that all such other, ) 
further, and general relief may be granted to your complainant and | 
to the other creditors of the said National Express and ‘Transporta- , 
tion Company as the nature of the case may require and to equity 
may seem meet, as he will ever pray, Kc. 


JOHN HOWARD, P. @. 


“<TD 


Exarpit “ R,” with Amended and Supplemental Bill. 


STATE OF MARYLAND, | 
Tag * 4 , sct > 
City of Baltimore, | 


At a session of the superior court of Baltimore city, in the eighth 
judicial circuit of the State of Marvland, “begun and held at the 
court-house, in the city of Baltimore, in and for the city aforesaid, 
on the second Monday of May (being the ninth day of the same 


month), in the year of our Lord one thousand eight hundred and 
seventv—present, the Honorable George W. Dobbin, associate judge 
of the supreme bench of Baltimore city, assigned to and presiding 
in the superior court of Baltimore city; Augustus Albert, Esq., 
sheriff; George Robinson, clerk—among other, were the following 
proceedings, to wit: 
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WitiiaM W. Gieny, Plaintiff, 
vs. 

y THe NATIONAL Express AND TRANSPORTATION Company, De- 

| fendant. 


Be it remembered that heretofore, to wit, on the twenty-ninth day 


of April, in the year of our Lord one thousand eight hundred and 
: sixty-nine, the said William W. Glenn, by Charles Marshall and 
— William A. Fisher, Esqrs., his attorneys, prosecuted and sued forth 
out of the court here the writ of the State of Maryland of summons, 


directed to the sheriff of Baltimore city, in the words and of the tenor 
following, to wit: 


: 21 Writ of Summons. 


{u.s.] Bartmore Ciry, To wit: 


State of Maryland to the sheriff of Baltimore city, Greeting: 


and Transportation Company, a body politic and corporate of the 

State of Virginia and late holding and exercising franchise in the 
State of Maryland, of Baltimore city, to appear before the superior 
court of Baltimore city, to be held at the court-house, in the same 
city, on the second Monday of May next, to answer an action at 

> the suit of William W. Glenn; and have you then and there this 
) 


) , - ‘ 
You are hereby commanded to summon the National Express 


writ. 
Witness the Hon’able T. Parkin Scott, chief judge of the supreme 
bench of Baltimore city, the 11th day of January, 1869. 
Issued 29th day of April, 1869. 
GEO. ROBINSON, Clerk. 


And the said plaintiff, at the same time of bringing his action 
aforesaid, declared against the said defendant, and at the same time 
| also filed therewith an affidavit with three promissory notes, three 
protests, and account; which declaration, promissory notes, pro- 
tests, accounts, and affidavits are in the words, figures, and tenor 
following, to wit: 


Declaration. 


In the Superior Court of Baltimore City. 


BALTIMORE City, Jo wit: 


William W. Glenn, by Marshall and Fisher, his attorneys, sues 
the National Express and Transportation Company, late a body 
politic and corporate of the State of Virginia and late holding and 
exercising franchises in the State of Maryland: 

1. For money payable by the defendant to the plaintiff for goods 
bargained and sold by the plaintiff to the defendant. 

2. Work done and materials provided by the plaintiff for the de- 
fendaut at its request. 
d—b67 
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3. Money lent by the plaintiff to the defendant. 

4. Money paid by the plaintiff for the defendant at its request. 

5. Money received by the defendant for the use of plaintiff. 

6. Money found to be due from the defendant to the plaintiff on 

accounts stated between them. 
22 7. That the defendant, on the twenty-eigbth day of April, 
1866, by its promissory note, now overdue, promised to pay 
to the plaintiff or order $5,000, at the Bank of Commerce, Baltimore, 
Maryland, four months after date, but did not pay the same. : 

8. That the defendant, by its other promissory note, now overdue, = 
on the ninth day of August, 1866, promised to pay to the order of \ 
Benjamin F. Ficklin $10,660.00, without offset, at the Bank of Com- 
merce, in Baltimore, on or before the 6th day of April, 1867, and the : | 
said Benjamin F. Ficklin endorsed the same to the plaintiff, but the | 
defendant did not pay the same. 

9. That the defendant, by its other promissory note, now overdue, 
on the 9th day of August, 1866, promised to pay to the order of 
Benjamin F. Ficklin $10,843.34, without offset, at the Bank of Com- 
merce, in Baltimore, on or before the sixth day of August, 1857, and 
the said Benjamin F. Ficklin endorsed the same to the plaintiff, but 
the defendant did not pay the same. 

And the plaintiff claims $50,000. 

MARSHALL & FISHER, 
Attorneys for Plaintiff. 


(Accompanying the said declaration were copies of the promissory 
notes upon which it was based, with the protests thereupon, together 
with an account stated of the aggregate claim of the plaintiffs, 
amounting at that time to $40,021.54.) 


Affidavit. 


STATE OF MARYLAND, | To 


City of Baltimore, f we: 


I hereby certify that on this twenty-sixth day of April, 1869, be- 
fore me, the subscriber, a justice of the peace of said State, in and 
for the city aforesaid, personally appeared William W. Glenn and 
made oath on the Holy Evangely of Almighty God that there is 
justly due and owing by the National Express and Transportation 
Company, the defendant within named, to him, the plaintiff in this 
cause, on the annexed account and notes, the sum of forty thou- 

sand and twenty-one dollars and eighty-four cents (including 
23 interest to this 26th day of April, 1869), over and above all 
discounts, to the best of his knowledge and belief. 
GEO. McCAFFRAY, J. P. 


A copy of which said declaration was made and sent with the 
said writ to the sheriff of the city aforesaid, thereon endorsed: So 
served on the defendant with the writ. 

At which mentioned second Monday of May, in the year afore- 
said, being the day of the return of the foregoing writ, comes into 
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court here the said plaintiff, by his attorneys aforesaid, and the 
sheriff of Baltimore city aforesaid, to wit, John W. Davis, gentleman, 
to whom the foregoing writ was in form aforesaid directed, makes 
return thereof to the court here, thus endorsed, to wit: 


“Summoned by service on William H. Perot, president. Copy 


left. 
“JOHN W. DAVIS, Sheriff.” 


And the said defendant, being called, appears in court here, by 
John Stewart and J. Blair Hoge, Esqrs., its attorneys. 

And thereupon, in pursuance of the statute in such case made 
and provided, further day is given to the said defendant at any 
time before the second Monday in June next to file a plea, etc., or 
judgment by default will be rendered against it. 

The same day is given to the said plaintiff then and there, &c. 

At which said second Monday of June, in the vear aforesaid, 
came into court here the said plaintiff, by his attorneys aforesaid. 

And the said defendant comes not, but makes default. 

Therefore it is considered by the court here that the said plaintiff 
recover against the said defendant. 

But because it is unknown to the court here what damages the 
said plaintiff hath sustained, a day is given to the said parties be- 
fore the court here on the second Monday in September next to 
inquire of and assess the damages which the said plaintiff hath 
sustained by reason of the premises. 

At which said second Monday of September, in the year afore- 
said, comes into court here the said plaintiff, by his’ attorneys afore- 
said, but the said-defendant comes not. 

And because it is still unknown to the court here what damages 
the said plaintiff hath sustained, a further day is given to the said 
parties before the court here on the second Monday of January next 
to inquire of and assess the damages which the said plaintiff hath 

sustained by reason of the premises. 
24 At which said second Monday of January, in the’year of 
our Lord eighteen hundred and seventy, comes again into 
court here the said plaintiff, by his attorneys aforesaid; but the de- 
fendant comes not. 

And because it is still unknown to the court here what damages the 
said plaintiff hath sustained, a further day is given to the said parties 
before the court here, on the second Monday in May next, to inquire 
of and assess the damages which the said plaintiff hath sustained 
by reason of the premises. 

And now at this day, to wit, the said- second Monday of May, in 
the year last aforesaid, comes again into court here the said plaintiff, 
by his attorneys aforesaid. 

Sut the defendant comes not. 

Thereupon the said plaintiff, by bis attorneys aforesaid, prays that 
the court assess his damages. 

Whereupon the court here assess the damages of the said plaintiff 
on account of the premises and file in said cause the following order, 
to wit: 
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Order of Court. Filed 24th June, 1870. 
In the Superior Court of Baltimore City. 


W. W. GLENN 
vs. 
NATIONAL EXPRESS AND TRANSPORTATION Co. 


Judgment by default June 8, 1869. 


Upon legal and satisfactory proof of the correctness and amount 
of the claim for which the above suit was brought being produced 
to the court, it is ordered this twenty-fourth day of June, 1870, that 
the judgment by default in this cause be extended for 42,531 dollars 
31 cents, damages assessed by tlie court. 


GEORGE W. DOBBIN. 


Therefore it is considered by the court here that the said plaintiff 
recover against the said defendant as well the sum of forty-two thou- 
sand five hundred and thirty-one dollars and thirty-one cents, with 
interest from the twenty-fourth day of June, eighteen hundred and 
seventy, as the sum of eight dollars and sixty-five cents for his cost 
and charges by him about his suit in this behalf laid out and ex- 
pended ; and the said defendant, in mercy, &c.; and the said plain- 
tiff have thereof his execution, &c. 


25 Memorandum. 


Final judgment was rendered in this case on the 24th June, 1870” 
for the plaintiff for $42,531.51, the damages assessed ‘by the court, 
with interest from the 24th day of June, 1870, and costs. 

Costs, $8.65. 


STATE OF MARYLAND, | 


City of Baltimore, f set : 


I, Francis A. Prevost, clerk of the superior court of Baltimore 
city, do hereby certify that the aforegoing is a full, true, and entire 
transcript taken from the record and proceedings of the said court 
in the therein-entitled cause. 

In testimony whereof I hereunto set my hand and affix the seal 
of the superior court of Baltimore city aforesaid on this first day of 
July, eighteen hundred and seventy-nine. : 


[SEAL. ] __ F. A. PREVOST, Clerk. 
MARYLAND, set : 


I, George W. Dobbin, associate judge of the supreme bench of 
Baltimore city, assigned to and presiding in the superior court of 
Baltimore city and the eighth judicial circuit of said State, do cer- 
tify that the foregoing attestation of Francis A. Prevost, clerk of 
the said superior court of Baltimore city, is in due form and by the 
proper officer. 
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Given under my hand at the city of Baltimore this first day of 
July, in the year one thousand eight hundred and seventy-nine. 


GEORGE W. DOBBIN. 


STATE OF MARYLAND, | 


City of Baltimore, jf we: 


I, Francis A. Prevost, clerk of the superior court of Baltimore 
city, do hereby certify that the Honorable George W. Dobbin, who 
has certified and signed the above attestation, was, at the time of so 
doing, presiding judge of the superior court of Baltimore city, in 
the eighth judicial circuit of the State of Maryland, duly commis- 
sioned and qualified, and that to all acts done by him in that 
capacity full faith and credit are due and ought to be given, and 
that his signature thereto is genuine. 

In te stimony whereof I hereunto subscribe my name and 


26 aflix the seal of the superior court of Baltimore city on this 
first day of July, A. D. eighteen hundred and seventy-nine. 
[SEAL. ] FRANCIS A. PREVOST, 


Clerk of the Superior Court of Baltimore City. 


And thereupon subpcenas in chancery were issued against the 
defendants, directed to the sheriffs of the cities of Richmond and 
Lynchburg, returnable to lst September rules ; which subpcenas and 
the returns of the sheriffs thereon are in the words and figures follow- 
ing, to wit: 

Subpenas. 


The Commonwealth of — to the sheriff of the city of Rich- 
mond, Greeting: 

We command you that you summon the National Express and 
Transportation Company, W. H. Perot, William Devries, D. J. Foley, 
Joseph R. Anderson, F. P. Zimmerman, J. Carter Mowbray, William 
H. Webb, Lorenzo Norvell, and M. B. Poiteaux and John Blair 
Hoge and John J. Kelly, trustees, to appear at the clerk’s office of 
the court of ehancery of the city of Richmond, at the rules to be held 
for the said court on the first Monday in September, 1879, to answer 
an original, amended, and supplemental bill in chancery exhibited 
against them in our said court by John W. Wright, sheriff of the 
city of Richmond and as such administrator of W. W. Glenn, de- 
ceased, who.sues on behalf of himself and such other creditors of 
the National Express and Transportation Company. 

And have then there this writ. 

Witness Benjamin H. Berry, clerk of our said court, at the court- 
house, the Sth day of August, 1879, and in the 103d year of our 
foundation. — 

BENJ. H. BERRY. 


Returns. 


Executed Aug. 8, 1878, by delivering to Joseph R. Anderson and 
M. B. Poiteaux each a copy of the within. 
L. P. WINSTON, D. S., 
For JNO. W. W RIGHT, 8. CR. 
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Executed in the city of Richmond Aug. 8, 1879, as to the 

27 National Express and Transportation Company, by deliver- 

ing to Jos. R. Anderson, a director, and M. B. Poiteaux, 

cashier, of the said company, each a copy of the within s’p’a in chan- 

cery, each of whom is resident of said city of Richmond, the presi- 

dent not being a resident of the city of Richmond. The other 
defendants are no inhabitants. 


L. P. WINSTON, D.S.,, 
For JOHN W. WRIGHT,S. C. R. 


The Commonwealth of Virginia to the sheriff of the city of Lynch- 
burg, Greeting: 


We command you that you summon Lorenzo Norvell to appear 
at the clerk’s oflice of the court of chancery of the city of Rich- 
mond,at the rules to be held for the said court on the first Monday 
in September, 1879, to answer original and amended and supple- 
mental bill in chancery exhibited against him and others in our 
said court by John W. Wright, sheriff of the city of Richmond and 
as such administrator of W. W. Glenn, deceased, who sues on behalf 
of himself and such other creditors of the National Express and 
Transportation Company ; and have then there this writ. 

Witness Benjamin H. Berry, clerk of our said court, at the court- 
house, the 5th day of August, 1879, and in the 103d year of our 
foundation. 


BENJ. H. BERRY. 
Return. 


Executed August 6th, 1879, on Lorenzo Norvell by delivering to 
him a true copy of the within summons. 
M. J. DAY, D.S,, 
For JNO. W. WRIGHT, S. Co R. 


And affidavit having been made and filed that the defendants, 
Wm. H. Perot, William. Devries, D. J. Foley, F. P. Zimmerman, J. 
Carter Mowbray, William H. Webb, John Blair Hoge, and John J. 
Kelly, are non-residents of the State of Virginia, it is ordered that 
they appear here within one month after due publication hereof and 
do what is necessary to protect their interests herein. 


And at another day, to wit, at rules held in the clerk’s office of 
the said court on the first Monday in September, 1879. 
Came the defendant, M. B. Poitiaux, by counsel, and filed his an- 
swer to the plaintiff’s bill; to which answer the plaintiff re- 
98 plied generally, and the same is in the words and figures fol- 
lowing, to wit: 


rt 


»@ 
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Answer of M. B. Poitiauz. 


To the Hon. E. H. Fitzhugh, judge of the chancery court of the 
eity of Richmond: 


The answer of M. B. Poitiaux, one of the defendants in a suit now 
before your honor, John W. Wright, sheriff of the city of Rich- 
mond and as such administrator of W. W. Glenn, deceased, who 
sues, &c., &c., against the National Express and Transportation 
Company, W. H. Perot, M. B. Poitiaux, and other defendants. 


For answer your respondent would say that he was the cashier 
of the first division of the said National Express and Transporta- 
tion Company, his office being in the city of Richmond at the time 
of the conveyance executed by the said National E xpress Com- 
pany to John J. Kelly, John Blair Hoge,and Columbus O. O’Donnell, 
trustees ; that he had been cashier as aforesaid for some four or five 
months previously ; that the said first division comprised the States 
of Virginia, North Carolina, part of South Carolina, and Bristol, 
Tennessee ; that the said National Express and Transportation 
Company is in debt to your respondent as of the 3lst day of Janu- 
ary, 1867, in the sum of three hundred dollars for arrearages of his 
salary due and unpaid, and in the further sum of twenty-seven dol- 
lars and twenty-five cents for monies advanced by him to pav sun- 
dry petty expenses in the office of the company, and which have 
never been refunded to him; that he has no books and papers in 
his possession belonging to the said Express and Transportation 
Company ; that he does not know anything about the transactions 
of the said trustees nor in whose possession the books and papers 
now are or what has become of them; that he is not now nor ever 
was a stockholder in the said National Express and Transportation 
Company; and, having fully answered, prays to be hence dis- 
missed, &c. 


M. B. POITIAUX. 


STATE OF VIRGINIA, | Th 
City of Richmond, f 


wit: 


This day personally appeared before me, J. L. Williams, a notary 
public i in and for the city aforesaid, M. B. Poiti: aux, and made oath 
in due form of law that the statements made in the foregoing an- 
swer are true. 

Given under my hand this 30th day of August, 1879. 

J. L. WILLIAMS, 
Notary Public. 


2 And thesubpeenas having been returned executed on Joseph 

R. Anderson, M. B. Poitiaux, The National Express and 
Transportation Company, and Lorenzo Norvell, and these defend- 
ants, except M. B. Poitiaux, failing to appear, it was ordered that 
unless they should appear at the then next rules and plead, answer, 
or demur to the plaintiff’s bills the same would be taken for con- 
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fessed as to them and the matters thereof decreed accordingly; and 
the cause was continued for proof of the publication and posting of 
the order heretofore made in this cause as to the non-resident de- 
fendants. 


And at another day, to wit, at rules held in the clerk’s office of 
the said court on the last Monday in Septem ber, 1879. 

The defendants, Joseph R. Anderson, The National Express and 
Transportation Company, and Lorenzo Norvell, still failing toappear, 
pear, plead, answer, or demur to the plaintiff’s original and amended 
and supplemental bills, the same were taken for confessed, and on 
motion of the plaintiff, by counsel, the cause was set for hearing as 
to them and M. B. Poitiaux, and the cause was continued for proof 
of publication and posting of the order heretofore made as to the 
non-resident defendants. 


And at another day, to wit, in the clerk’s office of the said court 
on the 6th day of October, 1879. 

Proof of the publication and posting of the order made herein on 
the 4th day of August, 1879, and also of the subpeena in chancery 
issued herein on the 5th day of August, 1879, having been filed, on 
motion of the plaintiff’s counsel the cause was set for hearing as to 
ail the defendants. 


The Commonwealth of Virginia to the sheriff of the city of Rich- 
mond, Greeting : 

We command you that you summon The National Express and 
Transportation Company, Wm. H. Perot, William Devries, D. J. 
Foley, Joseph R. Anderson, F. P. Zimmerman, J. Carter Mowbray, 
William H. Webb, Lorenzo Norvell, and M. Bb. Portiaux, John 
Blair Hoge and John J. Kelly, trustees, to appear at the clerk’s 
office of the court of chancery of the city of Richmond, at the rules 
to be held for the said court on the first Monday in September, 
1879, to answer original, amended, and supplemental bill in chan- 
cery exhibited against them in our said court by John W. Wright, 
sheriff of the city of Richmond and as such administrator of W. 
W. Glenn, deceased, who sues on behalf of himself and such other 

creditors of the National Express and Transportation Com- 
30 pany ; and have then there this writ. 

Witness Benjamin H. Berry, clerk of our said court, at the 
court-house, the 5th day of August, 1879, and in the 103d year of our 
foundation. 

BENJ. H. BERRY. 

A copy: 

Teste: BENJ. H. BERRY, Clerk. 


In the clerk’s office of the chancery court of the city of Richmond, 
the 29th day of September, 1879, John A. Meanley this day made 
oath before me that he did, on the first day of September, 1879, that 
being the first day of the September term of the hustings court of 
said city, post a copy of the annexed order of publication at the front 
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door of the new city hall, in which said hustings court holds its 
sessions. 
J. T. POINDEXTER, 
Dep. Clerk. 


I hereby certify that the summons hereto attached of Berry, clerk 
of court, in suit of Wright vs. National Transportation Co. and others 
was published in “The State” newspaper once a week for four weeks, 
the first insertion being on the 5th day of August, 1879. 

JNO. HAMPDEN CHAMBERLAYNE, 
Ekd'’r, Ke. 
CHAMBERLAYNE & BEIRNE, 
: Ed’rs and Prop’rs. 
VIRGINIA: 


In the Clerk’s Office of the Chancery Court of the City of Richmond, 
August 5, 1879, in Vacation. 


JoHN W. Wriaut, Sheriff of the City of Richmond and as such } 
Administrator of W. W. Glenn, Deceased, Who Sues on Behalf 
of Himself and Other Creditors of the National Express and 
Transportation Company, Plaintiffs, 

against 

THE NATIONAL Express AND TRANSPORTATION Company, W. H. ( 
Perot, William Devries, D. J. Foley, Joseph R. Anderson, F. P. 
Zimmerman, J. Carter Mowbray, William H. Webb, Lorenzo 
Norvell, M. B. Portiaux, John Blair Hoge, and John J. Kelly, 
Trustees, Defendants. 


In chancery on original, amended, and supplemental bill. 


The object of this suit is to obtain a construction and enforcement 
of the deed of trust, in the proceedings mentioned, from the National 
Express and Transportation Company to the defendants, John Blair 
Hoge and John J. Kelly and another, to remove said Hoge and 
Kelly as trustees in said deed, and to subject all of the property, 

estate, and rights of every kind of said company to the 
31 payment of the debts of the plaintiff and other creditors of 

said company, and, in furtherance thereof, to appoint a re- 
ceiver or receivers, with due powers to collect and make available 
such property, estate, and rights; and affidavit having been made 
and filed that the defendants, Wm. Perot, William Devries, D. J. 
Foley, F. P. Zimmerman, J. Carter Mowbray, William H. Webb, 
John Blair Hoge, and John J. Kelly, are non-residents of the State 
of Virginia, it is ordered that they appear here within one month 
after due publication hereof and do what is necessary to protect their 
interests herein. 

A copy. 

Teste : BENJ. H. BERRY, Clerk. 

JOHN HOWARD, P. Q. 


I hereby certify that the notice hereto attached of Benj. H. Berry, 
clerk, John Howard, P. Q., in suit of Wright, adm’r, vs. The National 
4—b7 
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Express and Transportation Co. and others, was published in “ The 
State” newspaper once a week for four weeks, the first insertion 
being on the 6th day of August, 1879. 
RICHARD F. BEIRNE, 
Editor, &c., for Chamberlayne & Beirne, 
Owners and Editors of “The State.” 


In the Clerk’s Office of the Chancery Court of the City of Richmond; 
the 29th Day of September, 1879. 


John A. Meanley this day made oath before me that he aid, on 
the Ist day of September, 1879, that being the first day of the Sep- 
tember term of the hustings court of said city, post a copy of the 
annexed order of publication at the front door of the new city hall, 
in which said hustings court holds its session. 

J. T. POINDEXTER, 
Dep. Clerk. 


And at the same day, to wit, at a chancery court of the city of 
Richmond continued by adjournment and held for said city on the 
6th day of October, 1879. 


Joun W. Wriaut, Sheriff of the City of Richmond and as such ) 
Administrator of W. W. Glenn, Deceased, Who Sues on Behalf 
of Himself and Other Creditors of the National Express and 
Transportation Co., Plaintiff, 

against > 

Tue NATIONAL Express AND TRANSPORTATION Co., W. H. Perot, 
Wim. Devries, D. J. Foley, Jos. R. Anderson, F. P. Zimmerman, 
J. Carter Mowbray, W. H. Webb, Lorenzo Norvell, M. B. Poi- 
tiaux, John Blair Hoge, and Jolin J. Kelly, Trustees, Defendants. 


o2 This day this cause came on to be heard upon tlre original 

and amended bills taken for confessed as to all of the defend- 
ants except M. B. Poitiaux and Joseph R. Anderson, upon the sev- 
eral answers of the said Poitiaux and Anderson (that of the said 
Anderson being this day filed by leave of court), with replications 
thereto and exhibits filed, and was argued by counsel. 

On consideration whereof it is adjudged, ordered, and decreed that 
one of the commissioners of this court do inquire and report— 

1. An account of the debts due by the said defendant, The National 
Express and Transportation Company, and the priorities thereof, if 
any. 

2. An account of the assets of said defendant company. 

And such commissioner is directed to report specially any matters 
deemed pertinent by him or which he may be required to state by 
any of the parties. 

Any party to the cause may be examined before such commis- 
sioner, and all or any books, papers, and documents of the said. de- 
fendant company in the possession of any party may be called for 
and required to be produced. 

And it is further ordered that notice of the time and placeof taking 
the said accounts be published once a week for four successive weeks 
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in the State newspaper, published in the city of Richmond, and that 
such publication shall be equivalent to personal service of such notice 
on the parties to this cause. 


The answer of Joseph R. Anderson referred to in foregoing decree 
is in the words and figures following, to wit: 


Answer of Jos. R. Anderson. 


To the Hon. Edward H. Fitzhugh, judge of the chancery court of 
the city of Richmond: 

The separate answer of Joseph R. Anderson, one of the defend- 
ants, to an original, amended, and supplemental bill of complaint 
exhibited against him and others in the chancery court of the city 
of Richmond by John W. Wright, sheriff of said city and as such 
administrator in Virginia of W. W. Glenn, dec’d, complainant. 


This respondent, reserving to himself the benefit of all just ex- 
ceptions to the said original, amended, and supplemental bill, for 
answer thereto or to so much thereof as he is advised that it is ma- 
terial he should answer, answers and says that he does not admit 
that he is a director in the National Express and Transportation 
Company, but that, to the best of.his knowledgeand belief, he resigned 

the directorship of the company very soon after his elec- 
3 tion thereto; that, moreover, he does not remember ever 
having acted in the capacity of director of the said company 
at a single one of its meetings, and he prays to be hence dismissed 
with his reasonable costs by him in this behalf expended, and he 
will ever pray, Xc. 
JOSEPH R. ANDERSON, Defendant. 
JAMES ALFRED JONES. 
J. F. T. ANDERSON, P. D. 


VIRGINIA, | 
City of Richmond, j 


To wit: 


This day personally appeared before me, Tazewell Ellett,a notary 
public for the city and State aforesaid, Joseph R. Anderson, whose 
answer is above written, and made oath that the statements con- 
tained in the said answer are true. 

Given under my hand this 6th day of October, in the year 1879, 


TAZEWELL ELLETT, WN. P. 


(At this point are omitted three petitions filed in the cause in 
behalf of (1) the Baltimore and Ohio Railroad Company, (2) the 
Bank of Commerce of Baltimore, and (3) the Philadelphia, Wil- 
mington and Baltimore Railroad Company, praying to be made 
parties plaintiff in the cause, together with orders with the court 
granting such prayers.) 

And at another day, to wit, on the 19th day of June, 1880, a re- 
port of Commissioner Otho G. Kean was filed in the cause, and the 
same and the depositions and exhibits filed therewith are in the 
words and figures following, to wit: 
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Report of Com’r Kean. 


Comm’r’s Orrice, 1113 Main SrrReet, 
RicumMonp, June 19, 1880. 


In Richmond Chancery Court. 
GLENN’s ADM’R 
Vv. 
[Tar Nationat Express & TRANSPORTATION COMPANY. 


To the Hon. Ed. H. Fitzhugh, judge of said court: 

By decree of this court entered in the above-styled cause October 
6, 1879, it was “ adjudged, ordered, and decreed that one of the com- 
missioners of this court do inquire and report— 

“1. An account of the debts due by the said defendant, The Na- 
tional Express and Transportation Company, and the priorities 
thereof, if any. 

“2. An account of the assets of said defendant company. 

“And such commissioner is directed to report specially any mat- 
ters deemed pertinent by him or which he may be required to state 
by any of the parties.” And said decree also provided that such 
inquiry and report should only be made after the commissioner to 
whom the cause might go had notified all parties in interest, by 
publication once a week for four successive weeks in some newspaper 
published in Richmond, of the time and place fixed on by him for 

execution of said decree of October 6, 1879. Counsel for 
34 complainant having requested me to act in the cause, I in- 

serted a notice in the State, a newspaper published in Rich- 
mond, informing all persons interested in the National Express and 
Transportation Company, whether as creditors or otherwise, that I 
had fixed on Saturday, November 8, 1879, at ten o'clock a. m., as 
the time and my office in Richmond as the place for executing the 
said decree of October 6th, 1879. A copy of this notice, evidenced 
as the law requires, is hereto annexed. 

On the appointed day John Howard, Esq., counsel for complain- 
ant, appeared before me, and at his instance the taking of deposi- 
tions was commenced and continued, with regular adjournments, 
from time to time, until concluded on May 7, 1880. During this 
period I took the deposition of quite a number of witnesses, many 
of whom were formerly officers and employees of the company, re- 
ceived and filed a vast number of exhibits, and also had before me 
many of the books of defendant company. These depositions and 
exhibits are herewith returned ; the books are not filed with my re- 
port because their custodian, Mr. John J. Kelly, of New York, did 
not feel authorized to part with them. In his testimony, however, 
and from inspection and examination of the books themselves, I 
have secured, I think, all that they contain pertinent to this matter. 
These depositions, books, and exhibits—the latter comprising open 
accounts, notes, bills of exchange, and judgments, evidencing debts 


cen 


—_ 


—, 


ial 
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due by the defendant company—these papers and documents, I say, 
constituting all the evidence produced before me, I now beg to pre- 
sent the following report in response to the decree of October 6, 
1879: 

Ist. That the account herewith returned marked No. 1 contains 
an accurate statement of the debts and demands alleged and proved 
before me against the defendant, The National Express & Trans- 
portation mega # that the aggregate indebtedness, as shown by 
said account, is $509,392.41, distributed under two classes—the first 
of which foots up $104,911.40; the second, $404,481.01; and that 
while creditors standing in the same class are to be paid ratably 
inter sese, those standing in the first class are to be paid 1n full before 
those in the second receive anything. This discrimination is made 
by the defendant company itself, as will be seen on reference to the 
deed by which it conveyed all its assets in trust for benefit of cred- 
itors. By the provisions of that deed the Bank of Commerce of 
Baltimore and the Baltimore & Ohio R. R. Co. are constituted pre- 
ferred creditors. 

2nd. That the assets of the defendant company consist exclu- 
sively of what may be raised by assessments on its stockholders. 

ord. And by way of special matter: That the annexed account 

or statement marked No. 2 shows in condensed* form the 
30 number of shares of stock held in the National Express and 

Transportation Company, where they are held, the par value 
of such stock, the par value of the same less 20 per cent. heretofore 
assessed, and which has either been paid in or irrevocably lost, and 
finally an estimate of the assessment which will be necessary to pay 
the debts asserted in this suit, together with the expenses of collect- 
ing such assessment. 

Respectfully submitted, 

OTHO G. KEAN, Comm’r. 


Com’r’s fee, $100. 


Notr.—I was requested by counsel to give an estimate of the 
probable expenses of collecting the assessment on the stock of the 
def’t Co., but on reflection think it better that. the amount should 
be fixed by the court, when the assessment made on account of 
creditors can easily be enlarged so as to include that on account of 


costs, Kc. 
O. G. K, Comm’r. 


(At this point is omitted “Statement No. 1,” referred to in the 
com missioner’s report, being a detail of various claims which make 
up the aggregate of $509,392.41 reported as due by the company to 
numerous individuals.) 


* Taken from stock book of Co. 
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Showing No. Shares Stock Held in Nat'l Ex. & Trans’n Co., Par Value 
per Share, Aggregate Par Val. of s’d Stock, Where Same is Held, &c. 


Where held. 
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12.032 
4.044 
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$4,004,400 00 


800,880 00 


Leaving par val. of unpaid stock to which 
CI I eeciitennicscnncstiens ee, $3,203,520 00 


The aggregate of debts, as shown by acc’t No. 1, is $509,392.41, 
which will require an assessment of about 20 per cent. on $3,203,320, 
the value of unpaid stock, as above reported, after making an ex- 
tremely moderate allowance for insolvent stockholders. 
feel very sure that the sequel will show it to be insufficient. 

O. G. KEAN, Comm’r. 


Indeed, I 


A 


* 
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(At this point is omitted a detail of the depositions taken by the 
commissioner in support of the above report by him as to the in- 
debtedness of the company and as to the other matters embraced in 
his report.) 


37 JoHn W. Wriaut, Sheriff of the City of Richmond and 
as Such Administrator of W. W. Glenn, Deceased, Who 
Sues, &c., Pl’t’ff, : 
against { 
THe NATIONAL Express AND TRANSPORTATION COMPANY -” 
Others, Def’ts. 


In chancery. 


This cause, in which proceedings have been had in the mode pre- 
scribed by the statute against the absent defendants, Wm. H. Perot, 
Wm. Devries, D. J. Foley, F. P. Zimmerman, J. Carter Mowbray, 
and Wim. H. Webb, and which has been regularly ‘matured and 
se pre in as to all of the defendants, came on this day to be 
1eard upon the cause set for hearing as to the said absent defend- 
ants (M. G. Harman, one of the board of directors of said company, 
being dead, the suit is abated as to him), and upon the papers for- 
merly read, the answer of the defendant, John Blair Hoge, and the 
original answer of John J. Kelly, both of which were tendered, to be 
filed at the last term, and are this dey filed nunc pro tunc, and the 
amended and supplemental answer of the said defendant, John J. 
Kelly, this day filed, the general replications of the plaintiffs to the 
said revival answers, and upon the report of Master Commissioner 
O. G. Kean, of the 19th day of June, 1880, and the amended and 
supplemental report of said commissioner this day filed, to which 


said several reports there is no exception, and upon exhibits filed, 


and was argued by counsel. On consideration whereof, and for 
reasons expressed in writing, filed and hereby made a part of the 
record, and to be so considered, but not to be entered upon the order 
book, the court is of opinion (1st) that the deed of trust in the pro- 
ceedings mentioned, bearing date the 20th day of September, 1866, 
made by the said National Express and Transportation Company to 
John Blair Hoge, John J. Kelley, and C. Oliver O’Donnell, trustees, 
for the benefit of sundry creditors therein referred to, is a good and 
valid deed under the laws of the State of Virginia, where the said 
corporation was chartered and had its principal office, and where 
the said deed was executed, delivered, and recorded, and the court 
doth so adjudge, order, and decree; and the court is further of 
opinion (2ndly) that under the laws of the State of Virginia the 
legal effect of the said deed was to grant, convey, and assign to the 
said trustees all of the estate, property, rights, and credits of the said 
company of every kind and wherever situated or being, and that 
accordingly all of the said estate, property, rights, and credits did 
pass to and were vested in the said trustees by the said deed, includ- 
ing the credits allowed by statute and by the said company to its 

stockholders for the uncalled for and unpaid part of their 
08 several subscriptions to the capital stock of the said company, 
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and the right to receive and collect the same according to the 
terms of said contract of subscriptions for the purposes. of said 
trust, and the court doth so adjudge, order, and decree. 

(3.) And the court being of opinion that the preferences provided 
for by said deed in favor of certain creditors therein referred to are 
legal and valid according to the laws of Virginia, doth so adjudge, 
order, and decree. 

(4.) And it appearing to the court that said John Blair Hoge and 
John J. Kelly, surviving trustees in said deed, are willing each to 
resign and renounce the office of trustee under said deed, and that 
they are so situated as not to be able efficiently to perform the duties 
of the same, and that it is right and expedient under all the cir- 
curmmstances that they be relieved from the said ‘trusteeship, the court 
doth adjudge, order, and decree that the said John Blair Hoge and 
John J. Kelly, surviving trustees of themselves and C. Oliver O’Don- 
nell under the said deed, bearing date the 20th day of September, 
1866, executed to them by the said National Express and Transpor- 
tation Company in trust for the benefit of its creditors, be, and they 
are hereby, respectively removed from the office of trustee under 
said deed. 

(5.) And it further appearing to the court that John Glenn, Es- 
quire, of number twelve St. Paul street, in the city of Baltimore and 
State of Maryland, is a fit and proper person to execute the duties 
of said trust,it is adjudged, ordered, and decreed that the said John 
Glenn be, and he is hereby, substituted and appointed trustee in 
the said deed in the room and stead of the said Hoge and Kelly 
hereby relieved and removed, and that he be, and is hereby, clothed 
with all the rights and powers and charged with all the duties of 
executing the trusts of said deed to the same effect as were the origi- 
nal trustees therein; and the said John Blair Hoge and John J. Kel- 
ley are authorized and directed to transfer and deliver to the said 
John Glenn, substituted trustee as aforesaid, all of the books and 
papers of the said National Express and Transportation Company 
of every kind and description and all of the estate and property of 
said company of every kind and description now in possession of 
them, the said Hoge and Kelly, or either of them,and the receipt of 
the said John Glenn to them for the same shall be full acquittance 
and discharge therefor. 

But the said John Glenn is not to take possession of said prop- 
erty, books, and papers or receive any money as such substituted 
trustee until he or some one for him shall enter into into bond with 
good security before the clerk of this court in the penalty of one 
hundred thousand dollars, conditioned for the faithful discharge of 
his duties as such trustee. 

(6.) And the court doth approve and confirm so much of said re- 

port of Commissioner O. G. Kean filed on the 19th day of 
39 June, 1880, as ascertains the debts of said company, and doth 

adjudge, order, and decree that the said National Expressand 
Transportation Company do pay. 

(At this point is omitted the details of the names of numerous 
creditors of the company, with the amounts decreed to be paid to 
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each, being in all $509,392.41, as above reported by the commis- 
sioner.) 


And the court, without at this time specifying or determining the 
order of priority in which said debts due by the said National Ex- 
press and Transportation Company shail be paid out of any prop- 
erty and assets conveyed by the said deed of trust of the 20th day 
of September, 1866, but expressly reserving all such matters for 
future consideration, doth adjudge, order, and decree that the several 
classes of debts secured in and by said deed be paid in the order of 
priority in which it shall hereafter appear, upon inquiry, they are 
preferred, if such inquiry shall become necessary and proper. 

And it appearing to the court that the calls for subscriptions here- 
tofore made by the said company, amounting to twenty per cent., 
have been exhausted or are now unavailing, and that the said com- 
pany has now no property or assets out of which said debts or any part 
of them can be made, except the uncalled-for and unpaid subscrip- 
tions to the capital stock, amounting to eighty per cent., the right to 
receive and collect which, according to the contracts of subscrip- 
tion, as well as the former calls, was conveyed and assigned in trust 

as aforesaid, and constitute a trust fund in the hands of the 
40 subscribers, which is primarily liable for the debts of the com- 

pany ; and it further appearing that [to] the court that by 
the second and fourth clauses of said deed of trust the trustees therein 
named were clothed with ample authority and power to collect, by 
suit or otherwise, all of the debts, claims, and moneys payable to said 
company which were assigned by said deed; and it further appearing 
to the court that on account of death, removal, insolvency, and other 
‘auses much of said uncalled-for and unpaid subscriptions has been 
lost and great difficulty has been encountered in realizing what re- 
mains good from stockholders scattered in and among so many dif- 
ferent and distant localities and States, and that it is necessary and 
proper that at least thirty per cent. of said subscriptions be now 
called for and required, in order to meet the debts of said company 
and the costs and expenses of collecting and administering said 
fund ; and it further appearing to the court that the said company 
has long since ceased and abandoned its business, and that for about 
fourteen years there has been no meeting either of the stockholders 
or of its board of directors, it is adjudged, ordered, and decreed that 
a call and assessment be, and the same are hereby, made upon the 
capital stock and stockholders of the said National Express and 
Transportation Company of thirty per centum of the par value of 
said stock, being thirty dollars on each and every share thereof, and 
that the stockholders of said company and each and every of them 
and their legal representatives and assigns be, and they are hereby, 
severally required to pay the several amounts hereby called for and 
assessed to the said John Glenn, of the city of Baltimore, in the State 
of Maryland, substituted trustee in said deed of trust from the said 
company of the 20th day of September, 1866; and the said trustee 
is hereby authorized and directed to collect and receive the said call 
and assessment and to take such prompt steps to that end, by suit 
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or otherwise, and in such jurisdictions, as he may be advised; and 
if the amount realized from this call and assessment shall prove to 
be insufficient for the purposes of this decree, liberty is reserved to 
the said creditors and the said trustee to move the court for such 
further assessment as may be necessary and proper. 7 , 
And after paying the necessary and proper costs and expenses of 
executing this decree the said trustee is directed to deposit his col- 
lections in the Planters’ National Bank of Richmond to the credit 
of the court in this cause, or in such other bank as may from time 
to time be designated by the court, and to file the certificates of 
such deposits with the clerk of this court; and said trustee will 
make report to the court, from time to time, of his proceedings 
under this decree, and will settle his accounts, from time to time, 
before one of the master commissioners of this court, not permitting 
any six months to intervene between such settlements, and 
4] such commissioner is directed and required to make report 
to the court of such settlements as soon as made. 
And upon the coming in of such report, as soon as sufficient sums 
shall be collected, the court will take order as to the proper distri- 
bution of the fund among those entitled thereto. 


The answer of John Blair Hoge and John J. Kelly, referred to 
in foregoing decree of Dec’r 14th, 1880, is in the words and figures 
following, to wit: 


Answer. 
In the Chancery Court of the City of Richmond, Va. 


Joun W. Wariaat, Sheriff, &c., and as Such Administrator of W.) 
W. Glenn, Who Sued, &c., ed 
against 7 ° 

JoHN Buatr Hoce and Joun J. Ketry, Impleaded with the Na- 
tional Express and Transportation Company and Others. 


The separate and several answer of John Blair Hoge and John 
J. Kelly, as surviving trustees, named with others as defendants in 
the bill of complaint originally filed by Wm. W. Glenn as com- 
plainant, now deceased, respectfully shows to the court as follows : 

These defendants, now and at all times hereafter saving and re- 
serving to themselves all manner of benefit and advantage of excep- 
tion to the many errors and insufficiencies in the complainant’s said 
bill of complaint contained, for answer’thereunto or to so much 
or such parts thereof as said defendants are advised is material for 
them to make answer unto, answer and say that these said defend- 
ants deny each and every allegation in the complaint made, except 
such as hereinafter specially admitted. 

The said defendants admit that the complainant, William W. 
Glenn, was, and that his legal representative now is, one of the 
creditors of said The National Express and Transportation Com- 
pany, in the bill of complaint mentioned. 

And said defendants admit that said National Express and Trans- 
portation Company was duly incorporated by the Legislature of the 
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State of Virginia on the — day of ——, 1865, as in that behalf is al- 
leged in the bill of complaint. 

And said defendants admit further that said company accepted 
said act of incorporation and proceeded to conduct its business in 
pursuance thereof until the 20th day of September, 1566, when 
said company, having become much embarrassed in its affairs and 
owing large debts to various persons, made and executed a deed of 
trust for the benefit of its creditors to these defendants, Johu Blair 

Hoge and John J. Kelly (and to one C. Oliver O'Donnell, 
t2 who is named as a defendant, but who, as these defendants 

are informed and believe, is now dead), dated the 20th day 
of September, 1866, which thereafter to said trustees was duly de- 
livered and which was duly recorded in the city of Richmond, in 
the city of Baltimore, and elsewhere, as in the bill of complaint in 
that behalf alleged. 

And said defendants admit further that the assets of said com- 
pany, to which its creditors have to look mainly for the payments 
of their debts, consist now only of the amounts contracted to be 
paid by the subscribers to its capital stock, as in the bill of com- 
plaint in that behalf is alleged. 

And said defendants admit that the total number of shares of the 
stock of said company which had been subscribed for at the date of 
said assignment was about $40,044, each share being of the par 
value of $100, and said subscriptions representing the aggregate of 
about $4,004,400, and that on the 29th day of October, 1866, the con- 
dition of said company, with reference to its stock and debts, was 
and was reported at a meeting of stockholders as in the bill of com- 
plaint in that behalf is alleged. 

And said defendants admit that the subscribers to the capital 
stock of said company resided and now reside in many States, and 
not within the jurisdiction of any one court. 

And that by the terms of the subscription the subscribers were 
bound to pay the amount of said subscription as and when the same 
should be called for by said company. 

And that the total amounts of assessments or calls made by said 
company upon its stockholders was twenty per cent. of the amount 
of subscriptions, and that the amounts paid in money or by notes 
upon said calls of twenty per cent. are correctly set forth in the bill 
of complaint. 

And that a very small part of the said assessments, to the amount 
of twenty per cent., which remained unpaid at the date of said re- 
port has been since paid or collected from the delinquent stock- 
holders. 

And that no subsequent call or assessment was made upon its 
stockholders by said company, and that eighty per cent. of the 
amount of said subscriptions remain uncalled for and unpaid. 

And that said trustees were not requested to take possession of 
said trust estate, under said deed, until on or about the 3rd day of 
November, 1866, and that in the meantime nearly all of the visible 
property of said company had been levied upon and taken under 
legal process by its creditors, and that the amount of the same was 
wholly insufficient to pay the debts of said company. 
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And that said company had hypothecated or otherwise used and 
parted with a considerable amount of the notes and other obliga- 
tions received by it from stockholders on account of amounts due 
by them on said calls, and that the actual amount of money real- 
| ized and received by said trustees under said assignment 
43 was not sufficient to pay the debts due the preferred creditors 

of the first class mentioned in said deed of trust. 

And that of the amount of the said assessments upon the sub- 
scribers of twenty per cent. a large part cannot be collected at all by 
reason of the insolvency of the subscribers, and that a large part of 
said assessments has been lost by lapse of time and cannot now be 
collected. 

And that as to the debts due upon said unpaid assessments said 
trustees have been hindered and delaved in the collection of the 
same by adverse litigation in the State of Maryland and in the State 
of New York and in other States, and that the right of said trustees 
to receive and collect the debts due the company by subscribers on 
said assessments has been called in question in some of the suits and 
ralidity of said deed of trust has been disputed. 

And that in some of said suits said trustees have been enjoined 
from proceeding to collect the debts due said company, and said 
trustees have thus far been able to collect very little of said debts by 
reason of the difficulties interposed by said litigation. 

And that the debts due said company and which ought to be ap- 
plied in payment of its creditors are either now lost in a great part 
or are in danger of being lost, and are not now available for the pay- 
ment of said creditors. 

And that, even if said trustees can surmount the embarrassments 
and difficulties which have prevented them hitherto from realizing 
said assets, the amount which can be realized from all the property 
which passed to such trustees and which could, under any circum- 
stances, be realized by them, would be entirely inadequate to pay 
the just debts of said company. 

For that, as said defendants are advised by the true construction 
of said deed of trust, no part of the eighty per cent. of subscriptions 
to said capital stock which had not been called for by said com- 
pany from its subscribers passed to said trustees, nor any power to 
sue for or to collect said subscriptions so uncalled for, but that the 
relations between said company and its subscribers and their legal 
rights and obligations as to said uncalled-for part of said subscrip- 
tion remained unaffected by said deed of trust. 

And said defendants are advised that under said deed of trust 
said trustees acquired no right to sue a subscriber for his subscrip- 
tion to said stock, except to the extent that said company could sue 
such subscriber; and said defendants are advised that said company 
could not sue one of its subscribers for his subscription unless and 
until said company has first made an assessment or call upon such 
subscriber therefor ; and said defendants are advised that, allowing 
said deed to have full legal validity elsewhere and allowing said 

trustees to proceed without impediment to collect all the debts 
44 due the company collectible by them, the provisions of said 
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deed of trust are wholly inadequate to provide for the payment 
of the debts of said company, many of whose creditors are in 
very needy circumstances and nearly all of whom have waited 
nearly fourteen years for the satisfaction of their just demands. 

And said defendants are advised that if said company were now 
to levy an additional assessment upon its stockholders it is doubt- 
ful whether the right to sue for and collect such assessments would 
vest in said trustees under said deed; and in attempting to collect 
the same said trustees would meet with this additional embarrass- 
ment, besides those which have attended their efforts to collect the 
calls already made and unpaid at the date of said deed, and which 
were intended to be conveyed to them by said deed. 

And said defendants are advised that if it be held that any new 
call to be made by said company would not pass to said trustees 
and they would not for any reason be entitled to collect the amount 
thereof, but that the ammount of such calls would be due to the said 
company by the stockholders, it would lead to ruinous and dis- 
astrous consequences, inasmuch as the creditors of said company 
would endeavor to reach the amounts due to said company under 
such additional call from its solvent stockholders, and much thereof 
would be lost in the expenses of litigation, and an equitable and 
just division thereof among the creditors would be wholly defeated, 
as said defendants are advised that a large part of the debts of said 
company are jis} too small to justify the holders of them, who are 
poor men, in entering upon such a race of diligence. 

And said defendants are advised that it will be necessary to resort 
to the residue of said subscriptions in order to provide the requi- 
site means to pay the debts of said company, and that said subscrip- 
tions, so far as the same are unpaid, constitute a trust fund for the 
payment of the debts of said company, and that the same can and. 
ought to be collected and so applied. 

And that inasmuch as the stockholders reside within different 
jurisdictions it is impossible for the creditors to make them all de- 
fendants in any one court and compel an equitable contribution 
from them to raise a fund sufficient to pay the debts of said com- 
pany. 

And that to proceed against the stockholders who are within the 
jurisdiction of each court would increase litigation and would lead 
to other injurious consequences; for said defendants are advised 
that should the creditors proceed against the stockholders within 
the jurisdiction of any one court they would be entitled to compel 
said stockholders to contribute to the extent of their unpaid sub- 
scriptions, without reference to the contribution that should be 
made by other stockholders not within said jurisdiction, and would 

force those so compelled to contribute to resort to stock- 
45 holders elsewhere for contributions and indemuity, and thus 
greatly multiply litigation and expense. 

And the said defendants are advised that in view of the difficul- 
ties and embarrassments which have attended the efforts of said 
trustees to collect so much of the debts of said company as was 
intended to be conveyed to them by said deed of trust, and in view 
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of the further and additional difficulties that would attend any 
attempt on the part of said trustees to collect any new call to be 
made by said company, and in view of the ruinous expense, loss, 
and Injustice that would attend an attempt on the part of said com- 
pany to collect such new calls as debts due to itself, and in view of 
the necessity there is that resort must be had to the subscribers to 
provide means for paying the debts of said company, and in view 
of the expense, multiplicity of litigation, and other difficulties that 
would attend the proceeding of the creditors against said stock- 
holders direct in the different States and jurisdictions In which said 
stockholders reside, and in view of the unquestionable right of said 
creditors in some form to compel payment from said stockholders, 
the said creditors are entitled to the lnterposition of a court of equity 
for their relief. 

And said defendants are advised that said creditors are entitled 
to have an account taken of the debts of said company and of the 
assets now available for the payment of the same, other than the 
unpaid subscriptions, and that they are entitled to have an ascer- 
tainment of the amount of said uncalled-for and unpaid subscrip- 
tions which will be required to provide means for the payment of 
the debts of said company in full, and that in ascertaining the 
amount so required a proper allowance should be made for probable 
losses by reason of insolvency of stockholders and otherwise and 
for the expenses of collecting the same and for the expenses of this 
proceeding, and to have a decree requiring said company to make 
a call or assessment upon its stockholders sufficient to provide said 
necessary amount, and to have the debts created by such call placed 
in the hands of some person or persons to be appointed by this court, 
with adequate authority and power to sue for, collect, and receive 
the same and bring the same into this court to await its further 
order. 

And said defendants admit that before the questions relating to 
the powers, rights, and obligations of said trustees under said deed 
of trust can be finally decided there is imminent danger thata 
large part of the said subscriptions to the stock of said company 
may be lost by the insolvency of the subscribers and other causes. 

And that the creditors are entitled to have said deed of trust pro- 
nounced upon and construed by this court, and to have the powers 
and duties of the trustees thereunder and the rights of the creditors 

ascertained and defined. 
46 And said defendants are advised that, as said company is a 
Virginia corporation and as said deed of trust conveys 
nothing but personal property, whatever force and effect may be 
given to the same by the law of this State will be respected and en- 
forced in the courts of other States when said deed may be drawn 
in question. 

And, so said defendants are advised, that the creditors of said 
company are entitled tohave the judgment of this court as to the va- 
lidity and scope of said deed of trust under the laws of Virginia. 

And said defendants admit that there has not been recently any 
election of officers by said company, but said defendants are advised 
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‘ 
that under its charter and the laws of Virginia the officers of said 
company last elected remain such officers until the election and 
qualification of their successors, and are competent to exercise the 
powers of such officers. 

And said defendants are further advised that under the laws of 
Virginia the corporate franchises of said company and its existence 
as a corporation continue in full force and effect until the affairs of 
said company shall have been fully settled and its debts paid. 

And said defendants admit that William H. Perot, of Baltimore, 
is the president of said company, —, of is the vice- 
president thereof, and that the board of directors thereof are Wil- 
liam Devriesand D. J. Foley, of Baltimore; M. G. Harman, of Staun- 
ton, Virginia; Joseph R. Anderson, of Richmond; F. P. Zimmer- 
man, of Augusta, Georgia; J. Carter Marbury, of Washington, D. 

Wm. H. Webb, of New York city, and Lorenzo Norvell, of 
Lynchburg, Virginia, or that such of said persons as are now living 
constitute said board of directors. 

Further answering (the defendant Hoge herein answering upon 
information and belief only), these defendants allege and show to 
the court that said ‘The National Express and Transportation Com- 
pany continued to carry on its regular and usual express and trans- 
portation business for some time after the execution and delivery 
to said trustees of said deed of trust of September 20th, 1566; that 
the defendant Kelly was theretofore and in the year 1866 the vice- 
president of said The National Express and Transportation Com- 
pany,and that in or about the month of August, 1866, the defendant 
Kelly was appointed to be the general superintendent of said com- 
pany, thereafter having and exercising general charge of and super- 
vision over the affairs and businessof said company; thatassuch officer 
of the company and in one or the other of said capacities the defend- 
ant Kelly had, during the time the company was carrying on a gen- 
eral transportation business, frequent and free access to and nse of the 
books of the company kept, whether at the principal office of the com- 
pany or at its branch offices, and in fact frequently saw and consulted 

many or all of said books; that until in or about the month of 
47 November, 1866, the said books were in the charge and cus- 

tody of the several officers or employees of the company whose 
duty it was to keep and write up such books, respectively ; that In 
or about the month of ——, 1866, such of said books as show the 
liabilities and assets of the company, the list of subscribers to the 
capital of the company, the shareholders of the company, the min- 
utes of the proceedings of meetings of shareholders or directors of 
the company, the assessments levied upon the subscribers or share- 
holders, the amounts of such assessments paid in and who made 
such payments, and generally the books and papers needed by any 
one who would attempt to enforce against subscribers or sharehold- 
ers the liabilities of the company, passed into the charge and cus- 
tody of the late Thomas G. Pratt, of Baltimore city, Maryland, who 
had been theretofore appointed, by decree of a Maryland court, to 
be receiver of the assets, &c., of said company; that said books, 
as these defendants are informed and believe, remained in the 
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charge and custody of said receiver until in or about the month of 
——, in the year 1867, when said decree of the Maryland court was 
revoked and vacated and said books were surrendered and delivered 
to the defendant Keily, in whose charge and custody they have ever 
since remained and been in the city of New York, New York; that 
said defendant Kelly has never heretofore afforded or authorized 
the use of or any access to said books or papers or any of them 
to any creditor of the company or to any other person what- 
ever except the attorney and counsel of said trustees and the 
attorney and counsel of the said company in the city of New York, 
who was, as these defendants are informed and believe, heretofore 
duly elected and retained by the companv in and about the various 
litigations in which the company has, since the autumn of the year 
1866, been a partyin New York, and who has remained to this day 
the attorney and counsel for the company and in charge of such 
litigations in the company’s behalf in New York, and that, as far as 
these defendants know or are informed, no creditor of the company 
has in fact consulted, had access to, or seen the said books or papers 
or any of them since they came into the custody of the defendant 
Kelly as aforesaid. . 

Further answering, these defendants show to the court that 
many and various proceedings, chiefly in the courts of Maryland 
or in the courts of New York, have (in which States a large 
part, if not the larger part, of the outstanding shares of said 
company are held) since the 20th day of September, 1866, 
been conducted by the company and by the said trustees at a 
large expense for counsel and otherwise, in the effort to estab- 
lish the rights of the company and of the trustees against per- 
sons indebted to the company, but that in New York there is an 

injunction yet in effect, issued by the supreme court of that 
48 State, enjoining both the company itself and the said trustees 

from collecting any debts whatever due to the company in that 
State, the action in which said injunction was granted having been 
brought by one of the shareholders in his own behalf and in behalf 
of all others, and the same being now still pending, whilst the trus- 
tees are without funds to defray the further expenses of counsel and 
otherwise, which will be necessarily incurred in and by further pro- 
ceedings in that suit, in which the officers of the company have 
heretofore and for several years held aloof and afforded the trustees 
no assistance whatever; and that the situation in Maryland and in 
other States is, as these defendants are informed and believe, very 
similar to that in New York, no practical success having as yet been 
had in efforts to collect the amounts due the company or the trus- 
tees by debtors residing there, the officers of the company doing 
nothing for the benefit of the creditors of the company and the trus- 
tees themselves being without funds to continue in active perform- 
ance of their trust, in the teeth of the determined and alert opposi- 
tion of the company’s shareholders everywhere to and any and every 
attempt heretofore made to compel them to meet and liquidate their 
liabilities. 
Further answering, the said defendants, John Blair Hoge and John 
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J. Kelly, the surviving trustees as aforesaid, say that they have and 
each of them, separately for himself, says that he has no money be- 
longing to said company or to any creditor of said company now 
in possession or under control, and that they have no other property 
of said company in possession or under control, except that the de- 
fendant Kelly has, as aforesaid, custody and charge of certain books 
and papers of the company hereinbefore mentioned or referred to, 
and that any account which may now be rendered or stated by these 
defendants would show these defendants are themselves out of pocket 
in the effort to perform the said trust, each of these defendants havy- 
ing necessarily expended in the said efforts to perform his duties as 
such trustee an amount of money considerably in excess of any and 
all the inconsiderable moneys he has been able to collect under said 
deed of trust, the great body of the debts of the company remain- 
ing meantime unpaid. 

And these defendants submit to this honorable court that all and 
every the matters in the said complainant’s bill mentioned and com- 
piained of are matters which may be tried and disposed of at law, 
Xc.., XC. 

And these defendants deny all unlawful combinations and con- 
federacy in the said bill charged, without that, &., &c. 


STATE OF VIRGINIA: 


John J. Kelly, being duly sworn, says that he is the defend- 

49 ant of that name in the action above entitled, and is one of 

the trustees named in said deed of trust; that he has read 

the foregoing separate answer made by him and by the defendant, 

John Blair Hoge, as surviving trustees, to the complainant’s bill, 

and that he knows the contents thereof, and that the same Is true to 

his »wn knowledge except as to the matters therein stated to be 

alleged upon information and belief, and as to those matters he be- 
lieves it to be true. 

Sworn to before me this 26th day of April, 1880. 


QO. G. KEAN, WN. P. 


The answer of John Blair Hoge, referred to in foregoing de- 
cree as filed Dec’r 14th, 1880, is in the words and figures following, 
to wil: 


Answer of J. B. Hoge. 


The answer of John Blair Hoge, trustee, to an original and an 
amended and supplemental bill filed against him and others by 
W. W. Glenn, &c., suing, &c., against the National Express and 
Transportation Company and others in the chancery court of the 
city of Richmond. 


This respondent, saving, &c., for answer says that he adopts in 
the main the answer of his codefendant and trustee, John J. Kelly; 
that he is now a judge of one of the circuit courts of the State of 
West Virginia, and is so situated that he could not give active and 
personal attention to the business involved in this litigation and is 
6—67 
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willing to resign his trust and does hereby resign it, if deemed 
necessary and proper by the court; but that he is willing, neverthe- 
less, if the continuance of his trusteeship should be considered ad- 
rantageous to the ends of justice in attaining the objects of the suit, 
to allow his name to be used as such trustee and to perform such 
active duties of his trust as may not be incompatible with his 
judicial duties as one of the judges of the circuit court of West 
Virginia. 
And now, having fully answered, &c., this respondent prays to be 
hence dismissed, &c. 


JOHN BLAIR HOGE. 


Affidavit to the foregoing answer is hereby waived. 


JOHN HOWARD, P. @Q. 
July 5th, 1880. 


50 The amended and supplemental answer of John J. Kelley 
referred to in foregoing decree is in the words and figures 
following, to wit: 


A. & Sup’l Answer of John J. Kelly. 


The amended and supplemental answer of John J. Kelly to an orig- 
inal and amended and supplemental bill filed against him and 
others in the chancery court of the city of Richmond by W. W. 
Glenn and his administrator, suing for the creditors of the National 
Express and Transportation Company. | 


This respondent, for farther answer to the said bill, says that he 
is willing to resign and frenounce and does hereby resign and re- 
nounce his office as one of the trustees in the deed in the proceed- 
ings mentioned, bearing date the 20th day of September, 1566, 
made by the said National Express and Transportation Company 
to John Blair Hoge, C. Oliver O’Donnell, and himself, in trust for 
the benefit of his creditors; but respondent prays that when funds 
shall come under the control of the court in this cause he may be 
reimbursed for the sums expended by him and for his services in 
the performance of his duty as trustee. 

And now, having fully answered the said bills, he prays hence to 
be dismissed. 


JOHN J. KELLY. 


The within answer may be received without affidavit. 
JOHN HOWARD, P. @. 
Nov. 30th, 1880. 


The amended and supplemental report of Com’r Otho G. Kean, 
referred to in foregoing decree and dated December 8th, 1880, and 
the exhibits therewith, are in the words and figures following, to 
wit: 
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Amend’d & Supple. Report. 


Comm’r’s Orrice, No. 11138 Marn Street, 
RicuMonpD, Dec’r 8th, 1880. 


GLENN’s ADM’R ) 
v. > 
NATIONAL Express & TRANSPORTATION COMPANY. j 


To the Hon. Ed. H. Fitzhugh, judge of the chancery court for the 
city of Richmond: 
By request of John Howard, Esq., of counsel for W. W. 
ol Glenn’s adm’r, and, as I am informed, with the approval of 
the court, 1 now submit the following as a supplement to 
my report filed in this cause June 19th, 1880: 

I. Herewith returned are four papers marked, respectively, “A,” 
“B,” “C,” and “D.” They are extracts taken from the record book 
of the board of directors of the defendant company. I have care- 
fully compared them with the originals in said book and find and 
hereby certify them to be true copies. 

II. In my former report, filed June 19th, 1880, a statement was 
rendered showing an assignment of 20 per cent. on the par value of 
unpaid stock, being 80 per cent. of the par value of the original 
stock, was considered enough to satisfy the debts due by the defend- 
ant company. This statement should be changed, | think, in two 
particulars. First, the assessment, whatever it be, should be laid on 
the par of the stock and not on that amount, less assessments here- 
tofore made. In other words, the par or face value of the company’s 
stock should furnish the basis of the assessment. Secondly, on re- 
flection I am satisfied that the 20 per cent. assessment suggested, if 
not recommended, in my former report is too small, and that the 
same should be increased to 30 per cent., if such increase is. within 
the discretionary power of the court. The reasons seem sufficiently 
obvious. The steckholders, by whom the enormous debt of the de- 
fendant company is due, are very numerous; as shown by evidence 
in the cause, they are widely dispersed; many are, doubtless, in- 
solvent, many dead, and consequently the proceedings necessary to 
enforce any assessment laid by the court must be exceptionally ex- 
pensive. ‘I'he assessments should provide for these costs, &c. More- 
over, as many of the debtors are insolvent, any assessment aggre- 
gating the exact amount of the defendant’s liability would manifestly 
fail to satisfy them, and thus a second and perhaps a third might 
become necessary, each attended with its heavy costs and expenses, 
It would seem better, therefore, in the interests of debtor as well as 
creditor, that an assessment should be laid at the start on which 
enough may — realized to satisfy the debts of the company; and this 
is accordingly recommended. Should more than enough be col- 
lected on a 30 per cent. assessment, it will be more easy as well as 
less expensive io return the overplus to the stockholders than it 
would be (in the event of deficiency) to collect a second one. 

The following statement is based on the foregoing views: 
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Par value of 40,044 shares at one hundred doll’s per 
EERE 2) SE ea aN ea Cee oe ae ay ae Rea are eae $4,004,400 00 


On which an assessment of 30 per cent. would give 
(for payment of the company’s debts and the costs 


and expenses of collection) ........--..--....---- 1,201,320 00 
52 This sum greatly exceeds, it is true, the amount of debt, 


which, with probable costs, is about $650,000.00, but I fix the 
assessment at 30 per cent., because I think it safe to assume that not 
more than 50 per cent. of any assessment will be realized. 
Respectfully submitted, 
OTHO. G. K KAN, Comm’r. 
Fee, $10. 


Exursit “A,” with Com’r Kean’s Supp’l Report, Dated Dec’r 8th, 
1880. : 


Extract from proceedings of: the board of directors of the National 
Express and Transportation Company, at a call meeting held 
Nov’r Ist, 1866. 


(Page 149:) 


The resignation of Mr. Echols was offered and accepted. 
Mr. Joseph R. Anderson, of Richmond, was unanimously elected a 
director, vice Echols resigned, and took his seat. 


7 * * * + » . 
(Page 151 :) 
Resolution Offered. 


By Mr. Anderson : 

Resolved, That the president,or, in his absence, the vice-president, 
be instructed to apply to the General Assembly of Virginia, if prac- 
ticable, on the first day of the ensuing session to make such 
amendments of the charter as were indicated by the stockholders at 
their recent meeting, and, in addition thereto,an amendment author- 
izing the company to buy in the stock of delinquent stockholders, if, 
upon legal advice, there be no objection thereto. 


Adopted unanimously. 
“M. G. HARMAN, 
Vice-President. 


J. V. H. ALLEN, Secretary. 


STATE OF VIRGINIA, lr ait - 

City of Richmond, { — 

I do hereby certify that the above is an extract from the 

53 record of the board of directors of the National Express, and 

Transportation Company, with which the said extract has 
been by me carefully compared and found correct. 

Given under my hand this 8th day of December, 1880. 
OTHO G. KEAN, 
Comm’r Chancery Court, Richmond. 


— 
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Exnuisit “B,” with Com’r Kean’s Supp’l Report, Dated Dec’r 8th, 
18580. 


Extract from by-laws and regulations of the National Express and 
Transportation Company, adopted by the board of directors Dec. 
6th, 1866. 


8th by-law, page 47 of record: 

“A majority of the directors shall be necessary to form a quorum 
for the transaction of business, but a less number than five directors 
may adjourn from time to time until a majority be present. 

Vacancies in the board, caused by death, resignation, or disquali- 
fication, shall be filled by a majority of the votes of all the remain- 
ing directors.” 

J. E. JOHNSON, President. 

P. T. MOORE, Secretary. 


STATE OF VIRGINIA, 


City of Richmond, | + To we 


I do hereby certify that the above is an extract from the record 
of the board of directors of the National Express and Transporta- 
tion Company, with which the said extract has been by me carefully 
com pt ared and found correct. 

Given under my hand this Sth day of December, 1880. 

OTHO G. KEAN, 
Comm’r Chancery Court, Richmond. 


+ 9? 


Exursit “C,” with Com’r Kean’s Supp’l Report, Dated Dec’r 8th, 


1880. 
Adjourned meeting. 


SALTIMORE, Sept. 18th, 1866. 


54 Present: J. E. Johnston, president, Austin Dall, H.G. Fant, 
D. J. Foley, Wm. Devries. 


By Mr. 


Resolved, That the president of this company be, and is hereby, 
directed to execute and acknowledge for record a deed conveying 
all the property of this company of every species whatsoever to John 
Blair Hoge and John J. Kelly in trust to secure its creditors, upon 
such terms as he may deem equitable, substantially in accordance 
with the draft of the deed submitted to this meeting of the board, 
and with special regard to the pledges of the company already made 
to the Bank of Commerce of Baltimore and to the Baltimore and 
Ohio Railroad Company. 

The said deed will be delivered to the trustees named therein and 
recorded as soon as practicable. 

Adopted unanimousty. 

On motion, meeting adjourned. 


J. V. H. ALLEN, Secretary. 
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STATE OF VIRGINIA, } To wit - 
‘ > lo wu: 
City of Richmond, 
| I do hereby certify that the above is an extract from the record 
of the board of directors of the National Express and Transportation 
Company, with which the said abstract has been by me carefully 
compared and found correct. 
Given under my hand this 8th day of December, 1880. 
OTHO G. KEAN, 
Comm’r Chancery Court, Richmond. 
Exarsit “ D,” with Comm’r Kean’s Supp’! Report, Dated Dec’r 8, 
| 1880. 


| Copy of resolutions of board of directors of the National Express 
| and Transportation Company passed at an adjourned meeting 
| held Aug. 9th, 1866. 


Ordered, That there be appropriated and set apart one-half of the 
first receipts from assessments on stock, old and new, to be paid 
55 over ratably to the Baltimore and Ohio Railroad Company 
and to the Bank of Commerce, in proportion to their respective 
claims against the company; and if in this way said debts be not 
paid within fifty (50) days, or at any time sooner, if required by said 
railroad company or bank, the president of this company is directed 
to execute and deliver any assurance, mortgage, assignment, or con- 
veyance which the counsel of said bank and railroad company or 
the counsel of either of them may advise for the more perfect se- 
curity of said railroad company and bank, and to save them harm- 
less in any contingency; and the treasurer of this company is 
hereby directed to regard such receipts as specifically appropriated 
to these purposes and to pay over the same as stated without fur- 
ther order, said assurance, mortgage, assignment, or conveyance to 
i cover any property, effects, or claims of this company that may be 
| designated by said R. R.Co.and bank or either of them. No other 
lien on the property, effects, or claims of this company shall be 
given or allowed so as to interfere with the honorable obligations 
involved in this proposition. 

That the president of this board cause to be delivered to said R. 
R. Co. and bank, each, a duly stamped copy of the foregoing order | 
as an engagement and agreement of this company, in consideration J 
of forbearance to fulfil the above stipulations in regard to the se- 
curity of their debts. 

Adopted unanimously. 


— a a AN A CR 


STATE OF VIRGINIA, 


City of Richmond, { fo wit : 


I do hereby certify that the above is an extract from the record 
of the board of directors of the National Express and Transporta- 
tion Company, with which the said extract has been by me carefully 
compared and found correct. 
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Given under my hand this 8th day of December, 1880. 
OTHO G. KEAN, 


Comm’r Chancery Court, Richmond. 


The following paper was filed in this cause on the 14th day of 
December, 1880, and the same is as follows: 


Act of Incorporation and Amendment. 


An act to amend and re-enact an act to incorporate the 

56 Southern Express Company, passed March 22d, 1861, 

and to incorporate the National Express and ‘Trans- 
portation Company. 


Passed December 12, 1865. 


Be it enacted by the General Assembly of the State of Virginia, 
That the act passed March twenty-second, eighteen hundred and 
sixty-one, entitled An act to incorporate the Southern Express Com- 
pany, be amended and re-enacted so as to read as follows: 

“1. Be it enacted by the General Assembly of Virginia, That Jo- 
seph E. Johnston, William L. Montague, William J. Hawkins, M. 
G. Harman, Francis Skiddy, Charles W. Purcell, L. W. Glazebrook, 
John Echols, and Benjamin Hart and their associates, successors, 
and assigns be, and they are hereby, declared made a body corporate 
and politic by the name of the National Express and Transportation 
Company, for the purpose of an express and transportation business, 
and as such shall have perpetual succession and a common seal, 
which it may alter or renew at pleasure; and may sue and be sued, 
implead and be impleaded, contract and be contracted with, pur- 
chase, hold, and grant such estates, real and personal, as may be 
necessary for the carrying on of the legitimate business of said com- 
pany; and make ordinances, by-laws, and regulations for the gov- 
ernment of all under its authority and the proper conduct of its 
affairs. 

“2. The capital stock of said company shall be five millions of 
dollars, and shall be divided into shares of one hundred dollars 
each; but the said capital stock may, from time to time, by order 
of the board of directors, be increased to a sum not exceeding ten 
millions of dollars. 

“3. Thesaid company may commence business assoon as one-third 
of its capital stock is subscribed and one hundred thousand dollars 
of same is paid up; and,on such subscriptions being made, anv five 
of the stockholders may call a general meeting of the stockholders 
of the said company by advertising the time and place of such 
meeting, at least twenty days before the time of holding the same, 
in three of the daily newspapers of Richmond: Provided, however, 
That any other mode or time of calling such meeting shall be lawful 
if two-thirds of the stockholders are represented thereat. At the 
meeting convened as aforesaid the said company shall elect, by a 
majority of the votes then present or represented, not iess than 
five nor more than nine persons, being stockholders of the said com- 
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pany, to act as directors, who shall represent the said company and 


| manage the business thereof. 
1 | “4. The board of directors shall, at their first meeting after their 
t election, elect one of their number as president of the said corpo- 
| ration, and may elect such other officers as they. may deem 
o7 advisable. The president and directors of this corporation 


shall hold their ottices forone year and until their successors 
are chosen. Vacancies in the board of directors shali be filled in 
| such manner as the by-laws of the corporation may prescribe. | 
| “5. The annual election of directors aud other officers of this 
| corporation shall be held at such place and in such mauner as its 
by-laws may prescribe. 
“6, The said company shall have power to do an express and 
general transportation business, by land or by water, for the con- 
veyance of persons and property of every kind throughout or be- . 
yond the limits of Virginia, in their own conveyances or in those | 
of such other persons or corporations as they may contract with ; 
and to create and organize branch agencies for the same purpose ; 
and to form any such arrangement, purchase, or union with any 
other express or transportation company as may, in their opinion, 
be advantageous; and to build, hire, establish, and maintain store- 
houses and other buildings for the safe keeping of the property 
entrusted to their care for transportation ; and shall have power to 
indemnify themselves by insurance against any loss or damage by 
fire or the risks of navigation or transportation on any property 
held either in their own right or as bailees. 
“7. The said company shall have power to sell all freights or 
baggage if the same retnain unclaimed more than one year in its 
possession ; but such sale shall be at public auction and after notice 
for not less than four weeks in one or more newspapers published 
at or nearest the place of sale, and if such freights or baggage are 
of a perishable nature it may be sold as soon as necessary. Said 
notice shall contain, as near as practicable, a description of such 
freight or baggage, the place and time of its deposit with the com- 
pany, together with the name and residence of the owner or con- 
signee of the same, if known. ‘The proceeds of such sale shall be 
applied to the satisfaction of all charges upon the said unclaimed 
freight or baggage arising from its storage, transportation, and sale. 
Ihe residue, if any there be, shall be held in trust for the owner ; 
and it shall be the duty of the said company to keep, at its principal 
office, a faithful record of all proceedings had under this power of i 
sale; which record shall be open to the inspection of all claimants. 

“8. The principal office shall be kept at Richmond, Virginia, 
unless the same be changed to some other place by a vote of two- 
thirds of the directors; and the said company may establish as 
many local offices as the president or board of directors may deem 
necessary. 

“9. The right to the franchise granted by this act shall rest as 
soon as one-third of the capital stock is subscribed and one hun- 
dred thousand dollars of the same shall be paid up. Of these facts 
it shall be the duty of the company to inform the Governor, 


a 


sn a aii atl 


Se a 


PARR RR ee 


JOHN GLENN, TRUSTEE, &C., VS. THOMAS J. SUMNER. 49 


58 as the officers of banks about to be put into operation are 
required to do. 

“10. This act shall be in force from its passage and shall be sub- 

ject to modification or repeal at the pleasure of the General Assem- 


bly. >) 
OrFIce OF KEEPER OF ROLLs oF VA. 


I hereby certify that the foregoing act of Assembly is a true copy 
from the rolls in my office this 30th day of November, 1880. 


P. H. McCAULL, 
Clerk House of Delegates and Keeper of the Rolls of Virginia. 


An act to amend the 8th section of an act entitled An act to amend 
and re-enact an act ” incorporate the Southern lUxpress Com- 
pany, passed March 22,1861, and to incorporate the National 
Express and * seston Po Company, passed December 12, 1865. 


Passed December 18, 1865. 


Be it enacted by the General Assembly of Virginia, That the 
eighth section of the act passed December twelfth, eighteen hun- 
dred and sixty-five, entitled An act to amend and re-enact an act to 
incorporate the Southern Express Company, passed March twenty- 
second, eighteen hundred and sixty-one, and to incorporate the 
National Expressand Transportation Company, be amended and re- 
enacted so as to read as follows: 

§ 8. The principal office shall be kept at Richmond, in Virginia, 
unless the same be removed to some other place within this Com- 
monwealth by order of the stockholders in general meeting, and 
the said company may establish as many local offices as the presi- 
dent or board of directors may deem necessary. 

This act shall be in force from its passage. 


OrFrice OF KEEPER OF Ro.Ltis or VA. 


I hereby certify that the foregoing act of Assembly is a true copy 
from the rolls in iny office this 20th. day of Nove mber. L880. 


P. H. McCAU LL, 
Clerk House of Delegates and Ke eper of the Rolls of Virginia, 


The following is the opinion of court referred to in the foregoing 
decree of December 14th, 1880: 


59 Opinion of Court. 


GLENN’s ADM’R ) 


v. 
Tue NATIONAL Express AND TRANS. Co., &c. ' 


This suit was instituted in 1871, but nothing seems to have been 
done in it until the spring term of this court of 1879, when leave 
was asked and obtained to file an amended and supplemental bill. 

This inaction was caused, it is alleged, by reason of litigation 
pending in other States; but after the filing of the amended and 
supplement: al bill, in August, 1879, the cause has been actively prose- 
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cuted by the plaintiff. As soon as it matured for hearing it was re- 
perred to one of the master commissioners of the court ‘to ascertain 
and report to the court an account of the debts and liabilities of the 
company, and also a statement of its assets. 

Due notice of the enquiries ordered to be m: ade by the master 
commissioner was given by publication in a newspaper then pub- 
lished in the city of Richmond. 

The master commissioner, after examining the books of the com- 
pany and other documentary evidence and. taking the depositions 
of numerous witnesses, has made his report, showing an aggregate 
indebtedness of the company on the Ist day of June, 1880, of 
$509,392.41. 

‘There is no exception to this report. It appears to be correct in 
all respects in regard to the indebtedness of the company, and must 
therefore be approved and confirmed as to said indebtedness. 

Regarding the indebtedness of the company as above indicated to 
be established, the question arises, How is it to be paid? 

by a deed dated on the 20th day of September, 1866, the com- 
pany conveyed all of its estate and property of every description to 
trustees to secure the payment of its debts, and the answer to the 
question just mentioned depends largely upon the validity, con- 
struction, and enforcement of that deed. | 

I. The court is clearly of opinion that the said deed is valid. 

This corporation was chartered by the Legislature of Virginia, 
and had its principal office in the city of Richmond, the capital of 
the State; and though by the 8th section of act of incorporation 
power was given to two-thirds of the directors to change the locality 
of the principal office without restriction as to State boundaries, yet 
by an amendment to the charter passed December 18th, 1865, this 
was limited to removal to “ some other place within this Common- 
wealth,” and power was given to establish local offices anywhere. 

This company, therefore, is a Virginia corporation, and, as well 
by positive statute as by an inherent legal incident of its existence, 

it is domiciled in Virginia, though it may and was designed 
60 to do business elsewhere as well. Bank of Augusta v. Earle, 
13 Peters, 519; Paul v. Virginia, 8 Wall., 186. 

The deed in question was executed, acknowledged, delivered, and 
recorded in the city of Richmond, Virginia, as is “show n by the cer- 
tificate, in Richmond, of the notary public, Roger J. Page, bearing 
even date with the deed, and by the certificate of Robert Howard, 
clerk of the hustings court of Richmond, of the recordation of the 
deed on the day following; and, as will be seen, it was executed by 
the president of the company by virtue and in pursuance of a reso- 
lution of the board of directors, in whom the whole management of 
the affairs of the company was vested, conferring upon him full au- 
thority and power for that purpose. It is therefore the deed of a 
Virginia corporation, under its corporate: seal, and by proper au- 
thority duly made and delivered in Virginia, and its vi alidity and 
effect should be deter mined by the laws of this State. 

It purports to convey all of the property of the company ‘in trust 
for the benefit of all its creditors, and this it was perfectly lawful 
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and propertodo. It gives preferences to some creditors over others; 
but no law is better established in Virginia than that such prefer- 
ences are legal; and this will be of no practical importance if the 
assets of the company be sufficient to pay its debts. 

It retains for a limited time possession in the company of the 
property conveyed ; but that this may be done is equally well-estab- 
lished law in Virginia. 

After repeated decisions of the supreme court of appeals of this 
State, establishing the validity of such deeds, the court entertains 
no doubt as to the legality and binding effect of this deed in all re- 
spects. The decision of the supreme court of Maryland, based upon 
some of these Virginia decisions, and the testimony of many of the 
rominent counsel of the bar of this court given as experts as to the 
war of Virginia in respect to this deed, and establishing the validity 
of the deed, was, in the judgment of this court, plainly and clearly 
correct. See Balto. & Ohio R. R. Co. v. Glenn, 28 Maryland R., 287. 

II. The validity of the deed being established, the next question 
is, What was its legal effect? What were the terms of the convey- 
ance and what did it convey ? 

It is evident from the report of the commissioner and from the 
face of the deed that the company was greatly embarrassed finan- 
cially, and that its general and leading object in executing the deed 
was to dedicate all of its assets and effects of every kind to the pay- 
ment of its debts. Accordingly, to accomplish this purpose, it says, 
“The party of the first part doth hereby grant, bargain, sell, convey, 
assign, and set over unto the said parties of the second part (the 

trustees) all the estate, property, rights, and credits of the 
61 said party of the first part of every kind, wheresoever situated, 
in or out of the State of Virginia.” 

It is difficult to conceive of larger and more comprehensive words 
of description of the property and rights and credits thus conveyed 
and assigned. But the deed does not stop there; it proceeds to 
make a general enumeration of the things and rights conveyed and 
assigned, thus, “including leases, horses, wagons, carts, harness, 
office furniture, safes, chests, fixtures, and other effects, and moneys 
payable to the company, whether on calls or assessments on the 
stock of the company or on notes, bills, accounts, or otherwise, which 
property and moneys are enumerated and set forth in a schedule to 
be marked A and annexed hereto as soon as can be conveniently 
done, but the omission of any property from such schedule is not 
to prevent the same from being hereby granted or assigned.” 

Here is an express enumeration of “ moneys payable to the com- 
pany, whether on calls or assessments of stock of the company or 
on notes, bills, accounts, or otherwise,” and though no schedule was 
ever made or annexed to the deed, yet the distinct reference to such 
a schedule as is described, with the statement that the “omission of 
any property, money, or other thing from such schedule is not to 
prevent the same from being hereby granted or assigned,” is ample 
proof that it was the object, intent, and meaning of the company 
to convey all of its estate, rights, and credits of every kind in trust 
for the payment of its debts; and in the deed it made and exe- 
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cuted it used language which has been held by the courts to be apt 
and sufficient to pass everything the company owned or to 
which it was entitled, inclusive of the estate, property, rights, and 
credits of the company of every kind and wherever situated. See 
Maitland v. Newton, 3 Leigh, 714, citing Comegy’s v. Vasse, 1 
Peters, 193; Mundy v. Vawter, 3 Grat., 518; Griffin v. Macauley, 7 
Grat., 477: Wickham v. Lewis, Martin & Co., 13 Grat., 427, 437, 438; 
Milner v. Met., 16 Peters, 221. 

And the same principle seems to have prevailed in the bankrupt : 
court, where the register assigns and conveys all the estate, real 
and personal, of the bankrupt. The decisions in such cases appear 
to be uniform that tie right to receive unpaid subscriptions to the cap- 
ital stock of a bankrupt corporation passes by the act of Congress and 
the register’s deed to the assignee In bankruptey. Indeed no ques- 
tion seems to have been made upon the subject, and the cases seem 
to have proceeded upon the assumption that such right was vested in 
the assignee. See Sanger v. Upton, assignee, 91 U.S. R., 56; Up- 
ton, assignee, v. Tribilcock, idem., p. 45; Turnbull v. Payson, 95 U. 
S. R., 418; Pullman v. Upton, 96 U.S. R., 328. 

By chapter 57, section 3, p. 546, of the Code of Virginia of 1873 
(which is a reprint in this respect of the like chapter in the Code 
of 1560), it is provided that “upon every subscription for 


62 shares in any joint stock company (other than a bank of cir- 
culation) there shall be paid upon each share two dollars at 
the time of subscribing and the residue thereof as required by the 


president and directors. A subscription to such stock obviously 
creates a debt or obligation, of which two dollars a share are payable 
in presenti and the residue in futuro. This residue is an express credit 
extended by the company to the stockholders, and the company has 
a plain legal statutory right to demand payment whenever it may 
be needed, or, as the statute declares, “as (when) required by the 
president and directors;” and it is further provided by the statute, 
see chapter 57, section 23, p. 550, Code of 1873 (same chapter, sec- 
tion 21, p. 554, Code of 1860), that if any money which any stock- 
holder has to pay upon his shares be not paid as required by the 
president and directors the same, with interest thereon, may be re- 
covered by warrant or action, according to the amount, or by mo- 
tion In lieu of an action; so that the statute not only recognizes 
such a subscription asa debt to the company—an express credit 
intended by the company to the stockheiders—but it provides the 
remedy for its recovery by legal proceedings; and, independently ° 
of the statute, it seems that on general principles such subscriptions 
are recognized by the courts as debts due to the company, which the 
company has the right to recover of the stockholders and which are 
to be regarded as a fund which the corporation holds for the pay- 
ment of its debts. See Marsh, &c.,v. Burroughs, Wood’s Cir. C’t R., 
pp. 468, 479; Hatch v. Dana, 101 U.S. R., pp. 210, 211. : 

The court is clearly of the opinion that the broad and comprehen- 
sive terms of the deed embraced the unpaid subscriptions of stock, 
and that it conveyed and transferred to the trustees for the purposes 
of the trust the right to receive when called for all such unpaid sub- 
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scriptions, and that the deed carried all the credits belonging to the 
company in that respect; and the court is further of opinion that, 
inasmuch as the president and directors have failed and omitted to 
make those rights and credits of the company available to its credi- 
tors by making a call and assessment upon the stockholders, it is the 
duty of the court under the law to effectuate those rights and collect 
and appropriate those credits in such manner and by such means 
as may be necessary and proper for the execution of the trusts of 
the said deed. 

ill. Having decided that the deed is valid and that it embraced 
all the property, rights, and credits of the company,it remains to be 
considered how the rights of the creditors are to be enforced. 

It seems from the proceedings in this case that the great bulk of 
the property, effects, and claims of the company consists of unpaid 
subscriptions to its capital stock; and the creditors must look en- 
tirely to this fund for the payment of their debts. 

As to 80 per cent. of the stock, the subscription is wholly 
63 unpaid ; and the president and board of directors have made 
no call or assessment on the stockholders and no order what- 
ever in regard to the collection of any part of this unpaid sabscrip- 
tion, and for many years they seem to have entirely abandoned 
the business of the company. It is charged that neither the di- 
rectors nor the stockholders of the company have had a meeting for 
nearly fourteen years, but, although the company has ceased to do 
business and the president and directors no longer give attention 
to its affairs, the corporation has not become extinct. Under the 
statute of Virginia, chapter 56, section 31, p. 543, of the Code of 
1873, “such corporations may sue and be sued, as before, for the 
purpose of collecting debts due to it, prosecuting rights under pre- 
vious contracts with it, and enforcing its abilities and distributing 
the proceeds of its works, property, and debts among those entitled 
thereto;” and by sect. 4 of the charter of this company (acts 
1865-6, p. S80) it is expressly provided that the president and di- 
rectors of this corporation shall hold their offices for one vear, and 
until their successors are chosen; and see also, to same effect, chap- 
ter 57, section 14, Code of 1873, p. 549, where the president and di- 
rectors of the company and the stockholders of the company are in 
default in making provision for the payment of its debts; it is made 
the duty of the court to enforce payment of the stock subscriptions 
to an extent sufficient, with any other assets that may be in the 
hands of the trustees, to pay the debts of the company, the costs of 
suit, and the expenses incident to the execution of the trusts; for 
it seems to be well settled that a court of equity may enforce pay- 
ment of stock subscriptions, though there may have been no calls 
for them by the company. Hatch v. Dana, 101 U.S. R. (11 Otto), 
214, 215; Thompson v. Stockholders, sects. 15 and 345. 

It is to be regretted that the parties themselves have not attended 
to this duty. They could have acted with a knowledge of all the 
facts, and were in a better position and circumstances to know what 
was requisite and proper than a court can be. It is very clear 
that a call and assessment must be made on the stockholders, but 
it is difficult to determine what it should be. 
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With the lights now before the court, it is deemed most advisable, 
under all the circumstances, to accept the recommendations of the 
commissioner in hissupplemental report of December 8, 1880, which 
is as follows: “In my former report, filed June 19th, 1880, a state- 
ment was rendered showing that an assessment of 20 per cent. on 
the par value of unpaid stock, being 80 per cent. of the par value 
of the original stock, was considered enough to satisfy the debts due 
by the defendant company. This statement should be changed, I 
think, in two particulars. First, the assessment, whatever it be, 
should be laid on the par of the stock and not on that amount, less 

assessments heretofore made. In other words, the par or face 
64 value of the company’s stock should furnish the basis of the 

assessment. Secondly, on reflection I am satisfied that the 
20 per cent. assessment suggested, if not recommended, in my 
former report is too small, and that the same should be increased 
to 30 per cent., if such increase is within the discretionary powers 
of the court. , 

The reasons seem sufficiently obvious. The stockholders, by whom 
the enormous debt of the defendant company is due, are very numer- 
ous, as shown by evidence in the cause; they are widely dispersed ; 
many are doubtless insolvent, many dead, and consequently the pro- 
ceedings necessary to enforce any assessment laid by the court must 
be exceptionally expensive. The assessment should provide for those 
costs, &c. Moreover, as many of the debtors are insolvent, atry as- 
sessment aggregating the exact amount of the defendant’s labili- 
ties would manifestly fail to satisfy them, and thus a second and per- 
haps a third might become necessary, each attended with its heavy 
costs and expenses. It would seem better, therefore, in the interest 
of debtor as well as creditor, that an assessment should be laid at 
the start on which enough may be realized to satisfy the debts of the 
company, and this is accordingly recommended. Should more than 
enough be collected on a 30 per cent. assessment, it will be more easy 
as well as less expensive to return the overplus to the stockholders 
than it would be (in the event of a deficiency) to collect a second 
one.” 

IV. By the answer of John Blair Hoge and the amended and sup- 
plemental answer of John J. Kelley, surviving trustees in the said 
deed of trust, it appears that they are so situated personally as to be 
unable to execute the trusts, and they desire to be relieved from the 
office of trustee. It would be a source of satisfaction to the court if 
they would continue to act; but inasmuch as they decline to do so, 
they should by proper order be removed from their said office. 

It is represented to the court by the counsel for the creditors whose 
debts have been established that John Glenn, Esquire, of Baltimore, 
Maryland, is a fitand proper person to be substituted and appointed 
as trustee to execute the trusts of said deed, and a proper order ap- 
pointing him as substituted trustee will be entered, but before he 
undertakes to act in the execution of the trust he will be requjred 
to give bond, with good security, before the clerk of this court, in 
the penalty of $100,000, conditioned for the faithful discharge of his 
duties as such substituted trustee. 


and 
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He will be required from time to time to report his proceedings 
to the court in the execution of the trust, so that the whole trust shall 
be executed under the supervision of the court. He will deposit his 
collections, after paying the necessary costs and expenses incident 
to the administration of the trust, in the Planters’ National Bank 

of Richmond, to the credit of the court in this cause, or in 
65 such other bank as may from time to time be designated by 
the court. 

And the said substituted trustee shall from time to time, not 
omitting.any period of six months, render an account of his trans- 
actions before one of the master commissioners of this court; and 
such commissioner will be directed, upon such settlement being 
made, to report the same to the court; and, upon the coming in of 
such report, as soon as sufficient sums shall be collected, the court 
will take order as to the proper distribution of the fund among those 
entitled thereto. 


And at another day, to wit, at a chancery court of the city of 
Richmond, continued by adjournment and held for said city on the 
ord day of January, 1881. 


Joun W. Wricut, Sheriff of the City of Richmond and as such ) 
Administrator of W. W. Glenn, Deceased, Who Sues on Behalf 
of Himself and Other Creditors of the National Express and 
Transportation Company, P|’t’ffs, 

against 

THe NATIONAL EXprReEss AND TRANSPORTATION Company, W. H. 
Perot, Wm. Devries, D. J. Foley, J. R. Anderson, F. P. Zim- 
merman, J. Carter Marbury, Wm. H. Webb, Lorenzo Norvell, 
M. B. Poitiaux, John Blair Hoge, and John J. Kelly, Trustees, 
Def’ts. | J 


This day came John Glenn; by John Howard, his counsel, and 
represented to the court that he had duly executec the bond _ before 
the clerk of this court, required of him as substituted trustee in the 
deed of trust in the proceedings mentioned by the decree entered 
herein on the 14th day of December, 1880, and exhibited to the 
court the said bond, bearing date the 3lst day of December, 1880, 
with John M. Glenn, John C. Backus, Henrietta R. Glenn, Edward 
G. Kenly as sureties thereon, executing the same by said John 
Howard, their attorney-in-fact, and the powers of attorney from the 
said sureties authorizing the execution of the said bond in their 
stead by their said attorney-in-fact, accompanied with affidavits of 
the several sureties of the sufficiency of such security, and the rec- 
ommendation in writing of Charles Marshall and John Howard, 
attorneys and counsel for the creditors of the defendant company, 
whose claims were established by the said decree of the 14th De- 
cember, 1880, that the said sureties be accepted ; and the court, being 
satisfied of the due execution of the said bond in all respects and of 
the sufficiency of the said sureties, doth hereby approve the said 
bond and the action of the clerk of this court in taking and accept- 
ing the same. 
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66 And at another day, to wit, at a chancery court for the city 
of Richmond, continued by adjournment and held for said 
city, on the 11th day of January, 1881. 


JoHn W. Wariaut, Sheriff and Adm’r, &c., P’t’ff, ) 
against > 
THe NatioNAL Express AND TRANSPORTATION Co. & ajs., Def'ts. | 


On notion of the plaintiff, it is ordered that Master Com missioner 
QO. G. Kean do, with all convenient speed, have certified copies 
made under his inspection of the stock book and ledger stock book 
of the said National Express and Transportation Company referred 
to in the report of the said commissioner of the 19th day of June, 
1880, and deliver the same, together with the said books and all 
other books of the said company that may be in the office of the 
said commissioner, to John Glenn, substituted trustee in the deed of 
trust in the proceedings mentioned, or to his counsel. 


And at another day, to wit, at a chancery court for the city of 
Richmond, continued by adjournment and held for said city on the 
380th day of April, 1881. 


Joun W. Wriaut, Sheriff and Adm’r, &c., PI’t’ff, ) 
against . 
Tue Nationat Express & Transportation Co. & als., Def’ts. } 


Upon consideration of the report of Commissioner O. G. Kean, 
filed on the Sth day of March, 1881, it is ordered that the sum of 
forty dollars be, and the same is hereby, allowed the said commis- 
sioner as his fee for the services rendered by him as indicated in 
said report, and that the sum of one hundred dollars be, and the 
same is hereby, allowed the said Wm. G. Allen for his services as 
copyist rendered by him as indicated in said réport; the said sev- 
eral sums to be paid by the plaintiff, John W. Wright, administrator 
of W. W. Glenn, deceased, out of any funds in his hands to be ad- 
ministered, or by John Glenn, substituted trustee in the deed of 
trust in the proceedings mentioned, out of any trust funds in his 
hands to be administered ; said several sums to be in full satis- 
faction for the said services respectively rendered as aforesaid and 
to be subject to proper credits for any part thereof, if any, hereto- 
fore received by either the said commissioner or the said Allen. 


67 And at another day, to wit, at a chancery court for the 
city of Richmond, continued by adjournment and held for 
the said city, the 13th day of October, 1881. 


Joun W. Wriacut, Sheriff and Adm’r, &c., PI’t’ff, 
against 
Tue Nationa Express & TRANSPORTATION Co. « als., Def’ts. 


This day came James J. Trotter, by counsel, and tendered his pe- 
tition in this cause and asks leave to file the same, and court, with- 
out refusing or granting leave to file said petition, takes time to 
consider said request. 
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And at another day, to wit, at a chancery court for the city of 
Richmond, continued by adjournment and held for the said city, 
the 2d day of January, 1882. 


JoHn W. Wriaat, Sh’ff and Adm’r, &c., Pl't’ff, 
against 
THe NATIONAL EXPRESS AND TRANSPORTATION Co. and als., Def ’ts. 


In the Matter of the Petition of J. J. A. Trotter. 


It appearing to the court that notice of the motion made in this 
matter on the 15th December, 1881, has been duly served on Wise 
& Hobson and W. W. Gordon, the attorneys for said Trotter, it is 
ordered that said motion be docketed and continued until to-mor- 
row morning at ten o'clock. 


And at another day, to wit, at a chancery court for the city of 
Richmond, continued by adjournment and held for the said city, 
the 14th day of May, 1883. 


JoHN W. Wriaut, Sh’ff and Adm’r, &c., PI’t’ff, 
against 
Tue NaTIOoNAL Express & TRANSPORTATION Co. and als., Def ’ts. 


This cause came on this day to be heard on the papers formerly 
read and the petition of J. J. A. Trotter and the petition of John E. 
Hurst and others, which said petitions are hereby ordered to be 
filed in this cause; and the court doth adjudge, order, and decree 
that John Glenn, who was appointed substituted trustee in the 
place of Kelly and Hoge, is hereby directed to take no further 
steps towards the collection of the thirty per cent. assessment 
against the stockholders of the defendant company until the 9th 

day of June, 1883, and that he shall suspend the prosecution 
68 of any suits which he may have heretofore instituted under 

and by virtue of the decree of December 14th, 1880, in this 
cause until the said 9th day of June, 1883; and leave is given the 
complainant or any other party interested to answer the said peti- 
tions or either of them. 


And at another day, to wit, at a chancery court for the city of 
Richmond, continued by adjournment and held for the said city, 
the 9th of June, 1883. 


Joun W. Wriaut, Sh’ff and Adm’r, &c., P|’t’ff, 
against | 
Tue NaTIONAL Express & TRANSPORTATION Co. and als., Def'ts. 


This cause came on again to be heard, formerly read, and was 
argued by counsel. On consideration whereof the court doth ad- 
judge, order, and decree that the restraining order of May 14th, 1883, 
be continued until the 21st day of June, 1885. 


And at another day, to wit, at a chancery court for the city of 
Richmond, continued by adjournment and held for the said city, 
the 19th of June, 1883. 
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Jonn W. Wrient, Sh’ff and Adm’r, &c., PI’t’ff, 
against 
Tue NATIONAL Express & TRANSPORTATION Co. & als., Def'ts. 


This day the Baltimore and Ohio Railroad Company, the Bank 
of Commerce (of Baltimore); John W. Wright, sheriff of tne city of 
Richmond and as such administrator of W. W. Glenn, deceased ; 
Francis Murray, for the use of John R. Terry; Henry M. Bash, trus- 
tee for John O. Reid, Henry R. Robins, and Nicholas E. Watkins, 
Luke H. Miller; the Philadelphia, Wilmington and Baltimore 
Railroad Company, the Seaboard and Roanoke Railroad Company, 
the Richmond and Danville Railroad Company, the Orange and 
Alexandria Railroad Company, the Wilmington and Weldon Rail- 
road Company, J. T. M. Barnes, and Richard J. Allison, by leave 
of the court, filed their joint and several answer to the petition of 
John E. Hurst and others filed herein on the 14th day of May, 
1883 ; and the said respondents, by like leave of the court, also filed 
their joint and several answer to the petition of J. J. A. Trotter, also 
filed herein on the said 14th day of May, 1884. 


And at another day, to wit, at a chancery court for the 
69 city of Richmond, continued by adjournment and held for 
the said city, the 30th of June, 1884. 


Joun W. Wriaut, Sh’ff & Adm’r, &c., Pl’t’ff, 


against : 
Tue NationaL Express and TRANsPOoRTATION Company & als., 
Def'ts. 


This day, by leave of the court, the Baltimore and Ohio Railroad 
Company, the Bank of Commerce of Baltimore, John W. Wright, 
sheriff and as such administrator of W. W. Glenn, deceased, in be- 
half of themselves and all other creditors of the said company whose 
claims are established by the said decree of December 14th, 1880, 
filed their joint and several answer to the petition of Thomas L. 
Farish and others filed in this cause; to which answer said petitioners 
replied generally. 

And at another day, to wit, at a court of chancery for the city of 


Richmond, continued by adjournment and held for the suid city, the 
21st July, 1883. 


JoHN W. Waicurt, Sh’ff & Adm’r, &c., Pl’'t’ff, 
against 
\ . Bis ae " rn ‘ P 
THe NATIONAL Express AND TRANSPORTATION ComMPANY « als.. 
Def’ts. 


This cause came on this day to be heard again on the papers for- 
merly read, the petition filed, the answers thereto, the replications to 
said answers, the exhibits filed, the depositions of witnesses, and was 
argued by counsel ; on consideration whereof the cuurt, without at 
present suspending the operation of the decree of December 14th, 
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1880, but expressly reserving for future consideration the question 
whether the stockholders are liable to any extent on their unpaid 
subscriptions for stock taken by them and the question whether the 
decree of December 14th, 1880, should be set aside and the bill dis- 
missed, and without at this time deciding or considering any ques- 
tion in the cause raised by the petitions or answers thereto, but 
reserving all such questions for future consideration and deter- 
mination by the court, doth, by consent of parties to this cause, as 
expressed by the endorsement of their counsel hereon, adjudge, order, 
and decree that John Glenn, trustee, on the payment to him, within 
six months from the date of this decree, by any of the subscribers to 
the stock of the defendant company or by any other person claimed 
to be liable on account of said stock, of twenty-five per centum of 
the original amount of said subscription, with interest thereon, at 
the rate of six per centum per annum, from thirty days from the 

date of this decree, with any costs incurred heretofore or by 
70 said trustee in any suit brought by him heretofore or which 

may hereafter be brought before tender of said twenty-five 
per cent. under this decree, to recover of such stockholder or other 
party the amount for which he may be responsible on said stock 
under the decree in this cause, shall execute'a receipt therefor to 
operate as a full acquittance and discharge of all persons on account 
of such subscription, both of the original subscribers thereto and of 
any assignee thereof. 


And at another day, to wit, at a court of chancery for the city of 
tichmond, continued by adjournment and held for the said city, 
the 13th day of December, 1883. 


Joun W. Wriaut, Sh’ff & Adm’r, PI’t’ff, ) 
against 
THe NATIONAL Express & TRANSPORTATION Co. & als., Def’ts. ( 


In order that all persons interested may have the opportunity to 
avail themselves of the compromise provided by the decree herein 
of July 21, 1883, if they elect so to do, it is ordered that John Glenn, 
trustee, do forthwith mail a copy of the said decree to every person 
against whom any liability is asserted in this suit; and the court 
further orders the said John Glenn, trustee, in every case where suit 
may hereafter be instituted before January 21, 1884, against any 
person, to serve a copy of said decree of July 21, 1883, upon such 
person before the institution of such suit, except in cases of attach- 
ment: and in cases of attachment the said copy shall be served as 
soon thereafter as practicable; and said trustee is directed to report 
to this court how he has executed this order. 


And at another day, to wit, at a court of chancery for the city of 
Richmond, continued by adjournment and held for the said city, 
the 18th of December, 1555. 
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Joun W. Wricat, Sh’ff & Adm’, &c., PIl’t’ff, 
against 
THe NatIonat Express & TRANSPORTATION Co. & als., Def’ts. 


This cause came on this day to be heard again, on the papers 
formerly read, the report of John Glenn, trustee, this day filed in 
respect to claim against the estate of Michael C. Garber, the affi- 
davit mentioned in said petition, and was argued by counsel. On 
consideration whereof, the court being satisfied from said petition 

and exhibits that the compromise suggested by the said trustee 
71 is judicious and is consented to by the creditors of said com- 

pany, as evidenced by the endorsement of their counsel on 
this decree, doth adjudge, order, and decree that ‘said trustee. John 
Glenn, be, and he is hereby, authorized to accept the sum of twelve 
hundred and fifty dollars in full of the liability of the estate of 
Michael C. Garber on account of the one hundred shares of stock in 
said petition mentioned, and to grant an acquittance and discharge 
of such liability, but such discharge is not to operate as an acquit- 
tance of Henry J. Rodgers, transferee of said stock, from liability in 
respect thereto. 


And at another day, to wit, at a chancery court for the city on 
Richmond, continued by adjournment and held for the said city, on 
the 24th day of January, 1884. 


JouHn W. Wricut, Sh’ff and Adm’r, &c., Pl’t’ff, ) 
against . 
Tue NationaL Express AND ‘TRANSPORTATION Co. and als., Def’ts. ( 


This day came George A. Smith and, by leave of court, filed his 
petition in this cause; whereupon, this cause coming on to be heard 
on the papers formerly read and on the said petition of George A. 
Smith and being argued by counsel, the court doth adjudge, order, 
and decree that this cause be referred to W. J. Leake, one of the 
commissioners of this court, to take proof of said George A. Smith, 
and said commissioner shall report the amount thereof, principal 
and interest, and whether the same is a preferred claim under the 
deed of trust referred to, these proceedings bearing date on the 20th 
day of September, 1866, together with any matter, specially stated, 
deemed pertinent by himself or required by any party interested to 
be so stated. 


And at another day, to wit, at a chancery court for the city of 
Richmond, continued by adjournment and held for the said city, 
the 9th of February, 1884. 


JoHN W. Wriauat, Sh’ff and Adm’r, &c., P!’t’ff, ) 
against 
THe NATIONAL EXPREss AND ‘TRANSPORTATION Co. and als., Def’ts. f 


This day came Junius L. Brodie and, by leave of court, filed his 
= in this cause; whereupon this cause came on to be further 
veard upon the papers formerly read and on the said petition of 


JOHN GLENN, TRUSTEES, &C., VS. THOMAS J. SUMNER. 61 


Junius L. Brodie, with the exhibit filed therewith, and was 
72 argued by counsel. On consideration whereof the court doth 

adjudge, order, and decree that the decree entered in this cause 
on the 24th day of January, 1884, be amended and enlarged so as to 
require Commissioner W. J. Leake to enquire into the claim of the 
said petitioner, J. L. Brodie, and to report the character and amount 
of same, principal and interest, if found by him to be due and un- 
satisfied, and for them to enquire whether the same is a preferred 
claim under the deed of trust referred to in the proceedings in this 
cause, bearing date on the 20th day of September. 1866, and make 
report thereof to the court, with any matter specially stated deemed 
pertinent by himself or required by any party interested to be so 
stated. 


And at another day, to wit, at a chancery court for the city of 
Richmond, continued by adjournment and held for the said city, 
March 8th, 1884. 


Jonn W. Wriant, Sh’ff and Adm’r, &c., Pl’t’ff, ) 
against 


- 


Def'’ts. 


The death of John W. Wright, late sheriff of the city of Richmond 
and as such administrator in Virginia of the estate of W. W. Glenn, 
deceased, is suggested, and, on motion of John Glenn, administrator 
of the said estate in Maryland, the same is committed to John How- 
ard, Esq’r., who gave bond and qualified according to law as admin- 
istrator de bonis non of said W. W. Glenn, dec’d; and thereupon, 
on motion of said Howard, this suit is revived as to the said estate 
in the name of said Jobn Howard, as administrator de bonis non of 
said estate of W. W.Glenn; and thereupon this cause came on again 
to be heard on the papers formerly read, the report of the trustee, 
John Glenn, dated the 18th January, 1884, in reference to the lia- 
bility of Thomas Opie, as a stockholder of the defendant company ; 
the exhibits filed therewith, from an offer of compromise made by 
said Opie; the report of said trustee, dated January 17th, 1884, in 
reference to the liability of Hugh W. Sheffey, as a stockholder of the 
defendant company, the exhibit filed therewith being an offer of 
compromise made by said Sheffey, to which reports there are 
no exceptions, and was argued by counsel. On consideration 
whereof, and it appearing that by reason of the inability of 
the said two stockholders collections of amounts greater than 
they offer to pay could not be enforced; and it further 
appearing from said reports of the trustee that it will be to 
the advantage of the fund and of the other stockholders to 
accept said offer on the grounds and for the reasons set forth in said 

reports, it is adjudged, ordered, and decreed that Jolin Gleen, 
73 trustee, is hereby authorized, on prompt payment by the said 
Thomas Opie of the sum of five hundred dollars, to grant to 
said Thomas Opie an acquittance and discharge of his liability as a 
subscriber to sixty shures of the stock of the defendant company ; 


' Tue National Express AND TRANSPORTATION Co. and a 
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and the court doth for like reasons further adjudge, order, and de- 
cree that the said trustee, on prompt payment of the sum of one 
thousand dollars by Hugh W. Sheffey, is authorized to grant unto 
the said Hugh W. Shefley an acquittance and discharge of his lia- 
bility as a subscriber to one hundred and fifty shares of the stock of 
the defendant company; and the court doth further adjudge, order, 
and decree that William J. Leake, Esq., one of the commissioners of 
this court, do proceed with all convenient speed to ascertain and 
report to the court the order of priority in which the debts due by 
said National Express and Transportation Company shall be paid 
out of any property and assets conveyed by the said deed of trust of 
the 20th day of September, 1866; and the said commissioner is 
directed to report specially any matter deemed pertinent by himself 
or which any party in interest may require to be specially stated by 
him. 


And at another day, to wit, at a chancery court for the city of 
Richmond, continued by adjournment and held for the said city, 
the 11th April, 1884. 


Jouxn Howarp, Adm’r, &c., Pl’t’ff, 
against 
Tue Nationat Express & TRANSPORTATION Co. & als., Def’ts. 


This day came Thomas J. Jennings, Goode Bryan, and Charles B. 
Purcell, by counsel, and moved the court for leave to file their 
petition herein. To the granting of such leave the complainants, by 
counsel, objected. On consideration whereof the court doth allow 


the said petition to be filed and remands the same to the rules to be © 


matured. 


And at another day, to wit, at rules held in the clerk’s office of 
the said court, on the Ist Monday in May, 1884. 


This day came John Howard, counsel for the defendants in the 
last above-named petition and in his own proper person as plaintiff 
in this suit, and waived process and service thereof on said petition, 
and failing to answer said petition it is ordered that unless the 

said defendants should appear at the next rules and plead, 
74 answer, or demur to said petition the same would be taken 

for confessed as to them and the matters thereof decreed 
accordingly. 


At a chancery court for the city of Richmond, continued by ad- 
journment and held for the said city on the same day, to wit, on the 
27th of June, 1884. 


On the said last-named 27th day of June, 1884: 


JoHn Howarp, Adm’r, &c., Pl’t’ff, . 
against 
ry” 7 “ uy ry : 
[ue NationAL Express & TRANSPORTATION Co. and als., Def’ts. 


On motion of the plaintiff, it is ordered that this cause be removed 
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to the circuit court of Henrico county, to be proceeded in, heard, 
and determined by tliat court according to law. 

The foregoing is a true copy of all the rules and proceedings in 
the foregoing cause. 


Teste : BENJ. H. BERRY, Clerk 
Clerk’s fees, $108.06. 
Teste : BENJ. H. BERRY, Clerk. 


In the circuit court of the county of Henrico, continued by adjourn- 
ment and held for said county, the Ist day of July, 1884. 


W. W. Guenn’s ApM’R © ) 
U8, \ 
Tue NATIONAL Express AND TRANSPORTATION COMPANY and 
Others. 


It appearing from an order of the chancery court of the city of 
Richmond of the 27th day of June, 1884, that this cause has been 
removed from the said chancery court to this court, the same is 
hereby ordered to be placed upon the docket of this court, to be 
hereafter proceeded in, heard, and determined in this court accord- 
ing to law. 


In the circuit court of the county of Henrico, continued by ad- 
journment and held for the said county, the 10th day of July, 1884. 


GLENN’s ADM’R ) 


US. 
Nat’. Ex. anp Trans. Co., &c. j 


On motion of the plaintiff, the death of the petitioner, J. J. A. 
Trotter, is suggested. 


79 And at another day, to wit, at a circuit court of the county 
of Henrico, continued by adjournment and held for tlie said 
county, Dec. 4, 1884. 


GLENN’s ApmM’orR and Others 
V8. 
NATIONAL ExprREss AND TRANSPORTATION ComPpANY and Others. 


In accordance with directions to the clerk of this court by Green 
Peyton, this day filed, bearing date the 2d day of December, 1884, 
the petition heretofore filed by him in this cause for a rehearing of 
yarious decrees and any other proceedings taken in his name in the 
cause for the same purpose are hereby dismissed. 


At a circyit court of the county of Henrico, continued by adjourn- 
ment and held for said county, December 9th, 1884. 


GLEeNN’s Apm’R and Others, PI’t’s, } 

against ’ 

NATIONAL Express AND TRANSPORTATION Company and Others, { 
Def’ts. 


It appearing to the court that this suit has abated as to the estate 
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of the petitioner, J. A. J. Trotter, and it being represented to the court 
that said estate is insolvent, and that John E. Hurst and others and 
Thomas L. Farish and others, stockholders, who filed petitions herein 
for a rehearing of the decree of December 14th, 1880, and upon which 
the order of 21st July, 1883, was entered, have accepted the terms 
thereof, the petition of the said Trotter and the said petitions of the 
several other stockholders aforesaid are hereby dismissed, and John 
Glenn, trustee of the defendant company, is directed to proceed to 
execute the said decree of December 14th, 1880 (entered by the 
chancery court of the city of Richmond, from which court this cause 
has been removed and transferred to this court according to law), as 
if the said order of July 21st, 1883, had never been entered. 


At a circuit court of the county of Henrico, continued by adjourn- 
ment and held for said county, February 21st, 1885. 
GLENN'S ADM’R 
vs. : >In Chancery. 
NATIONAL Ex. & TRANs. Co. & als. | 


On the application of the plaintiffs it is ordered that Wm. J. 
Leake, who is acting as a special commissioner of this court in this 
‘ause, be, and he is hereby, directed to make a complete copy 
76 from the record book of the board of directors of the defend- 
ant company, heretofore produced and proven by John J. 
Kelly, of the proceedings of the said board had on November Ist, 
1866, and certify the same and file it with the clerk of this court as 
speedily as possible. 


Report of Commissioner Leake under the Foregoing Order. Filed Feb. 
25, 1885. | 
Called meeting. | 
. Ricumonp, Nov. 1st, 1866. 

Present: M.G. Harman, vice-president; H.G. Fant, Wm. Devries, 
C. R. Mason, D. J. Foley. 

The resignation of Mr. Echols was offered and accepted. 

Mr. Jos. R. Anderson, of Richmond, was unanimously elected a 
director, vice Echols resigned, and took his seat. : 

The resignation of Mr. H. G. Fant was offered and accepted. 

The resignation of Gen. Jos. E. Johnston, as director and presi- 
dent, was read and unanimously accepted. 

Mr. R. P. Zimmerman, of Atlanta, Ga., was unanimously chosen 
director, vice Fant resigned, and took his seat. 

The resignation of Mr. C. R. Mason was offered and accepted. 

Also that of Mr. Austin Dall. 

The following-named gentlemen were unanimously elected di- 
rectors, viz: J. Carter Marbury, vice Mason resigned; Lorenzo 
Norvelle, vice Johnston resigned; Wm. H. Perot, vice Dall resigned. 

The resignation of Wm. J. Hawkins was offered and -accepted 


and W. H. Webb elected.* 


*Norse BY CoMMiIsstontr.—The words “ the resignation of Wm. J. Hawkins was 
offered and accepted and W. H. Webb elected’ are in pencil in the original and 
are copied herein in pencil in like manner.—W, J. Leake, com’r. ; 


a 
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By Mr. Marsury: Whereas it is the desire of this company to 
meet all of its obligations at the earliest possible moment by 
carrying out the provisions of the deed of trust made by 
this company on the 20th day of September, 1866, by forcing 

by all legal means the delinquent stockholders to pay up their ar- 

rearages : 

Be it resolved, That the gen’l sup’t, Jno. J. Kelly, Esq., be directed 
to immediately suspend all the business operations of the National 
Ex. & Trans. Co. at all points, dismissing all the employees of the 
company, excepting the treasurer and a sufficient number of team- 
sters to take care of the horses. 

Resolved, That the vice-president be directed to turn over all 
the property of the company to the trustees appointed under the 
above-recited deed of trust, with the request to them that they will 
advertise to receive proposals on the tenth (10th) day of December 
next for the purchase of the same in mass, and, faiiing to get a sat- 
isfactory bid for the same, to sell the same on the appointed day to 
the highest bidder, and that a list of all the property shall be 
open for the inspection of bidders at all the principal offices of the 
company ; 

Provided, That if the said company shall on or before said day 
pay off the obligations in said deed secured and sett forth, the said 
property shall be redelivered by the said trustees to the said com- 
pany or its agents. 

Resolved, That the president, or, in his absence, the vice-presi- 
dent, be directed to place all the claims against delinquent stock- 
holders in the hands of competent persons for collections, with di- 
rections to pursue the utinost limit in enforcing the payment of the 
same, allowing not over five (5) per cent. for collecting the same. 
When paid all such sums shall be paid over to the trustees for dis- 
tribution amongst the creditors according to the terms of the trust, 
the board deeming it just that all delinquent subscribers shall be 
required to pay up before new requisitions be made. 

Adopted unanimously. 


—_ 
id 


By Mr. ANpERsON: Resolved,:That the president, or, in his ab- 
sence, the vice-president, be instructed to apply to the General As- 
sembly of Virginia, if practicable, on the first day of the ensuing 
session to make such amendments of the charter as were indicated 
by the stockholders at their recent meeting, and, in addition thereto, 
an amendment authorizing the company to buy in the stock of 
delinquent stockholders, if, upon legal advice, there be no objection 
thereto. 


Adopted unanimously. 


3y Mr. Harman: Resolved, That the vice-president be directed 
to bring a suit for damages for — dollars against the Adams Ex- 
press Co., or individuals of the same, provided eminent coun- 
78 sel can be found to bring the suit upon a contingent fee of 50 
per cent., with a certain fee of $500. 
I—67 
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Adopted by following vote: 
Ayes.—Zimmerman, Marbury, Foley, Anderson, Harman. 
Noes.— Devries. 


Wm. H. Perot was next elected, by a unanimous vote, president of 
the company, at a salary of twenty-five hundred dollars ($2,500) per 
annum, and Mess. Devries and Foley were appointed a committee 
to wait upon Mr. Perot, inform him of his election as president, and 
request his acceptance of said position. On motion, Mr. Harman 
was substituted vice Devries as one of the executive committee of 
the company. 

On motion, the meeting adjourned sine die. 

M. G. HARMAN, 
Vice- President. 


J. V. H. ALLEN, Secretary. 
Com’r’s Orrice, Ricumonp, VA., Feb’y 21st, 1885. 


GLENN’s ADM’R ) 
! 
Us 
; . si ‘In Chancery. 
National Express & TRANSPORTATION COMPANY | , 
& ails. 


To the circuit court of Henrico: 

Pursuant to the order made in this cause on this day, the under- 
signed has caused to be made the foregoing copy of the proceed- 
ings of the board of directors of the National Express & ‘Transpor- 
tation Company at a meeting heid on November Ist, 1566, as ap- 
pears on the record book of said board of directors, being the same 
book produced by John J. Kelly with his deposition taken before 
Com’r Kean on April 26th, 1880, and therein-styled “ Record N. E. 
& ‘Il’. Co., Board of Directors;” and I hereby certify that the fore- 
going 1s a true copy. 

Given under my hand this 21st —, 1885. 

WM. J. LEAKE, 


Com’r in Chancery. 


79 Petition of Thomas J. Jennings and Others in the Chancery Court 
of the City of Richmond, April, 1884, Referred to on p. 208, 
supra, of this Record and Filed April i1, 1884. 


In the Chancery Court of the City of Richmond. 


W. W. GLEeNN’s ApM’R ef al. 
v8. 
Tuer NATIONAL Express & TRANSPORTATION Co. ef al. 


Petition of Thomas J. Jennings et al. Filed 11th April, 1884. 


By leave of the court— ° 

Your petitioners, Thomas J. Jennings, Edward B. Purcell, and 
Goode Bryan, of the county of Richmond, State of Georgia, respect- 
fully represent that they are holders of certificates of the capital 
stock of the said National Express and Transportation Company, 
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and as such holders interested in the proceedings in said cause had 
and to be had. 

Petitioners were not served with any process in said cause; were 
not made parties defendant, and, living in a distant State, had no 
notice whatever of any kind of the pendency of said proceedings 
until in October, 1883, and then had the secant notice of a demand 
for an assessment decreed against them without notice or day in 
court, which put them on inquiry; and now, at the first term of said 
court, after their ascertainment of the facts connected with the ren- 
dition of the partial or interlocutory decree in said cause, made on 
the — ——, , by your honorable court, petitioners come, by their 
counsel, and petition to have the said cause reheard and the mani- 
fest injustice of said decree corrected, as well for petitioners as for all 
others like interested with them who may join petitioners under the 
proper orders of the court here to be granted; and, for grounds en- 
titling petitioners to have said decree opened and a rehearing had, 
petitioners aver that the record of said cause discloses the following, 
to wit: 

1. There was no appearance for any of the defendants in said cause 
against whom substantial relief was prayed. 

2. There was no relief decreed against any defendant in said cause 
who did appear. 

3. By the said decree a large number of judgments, aggregating 
in amount many thousands of dollars, to wit, two hundred thou- 
sand dollars, or some such sum, were granted to various parties or 
persons who had never by proper proceedings become parties com- 
plainant in said cause before said judgments were granted in their 
favor against the said National Express and Transportation Com- 

pany. 
80 4. By said decree the report of the commissioner of said 

court was confirmed, in which report was incorporated a find- 
ing of an immense sum of money against said National Express and 
Transportation Company in favor of persons not complainants in 
said proceedings, and of whose claims no notice whatever of any 
kind was given to said National Express and Transportation Com- 
pany before the time that they (said claims) were passed on by said 
commissioner and adjudicated against said defendant company 
(and as a consequence against petitioners, if they shall be held to be 


stockholders in said defendant company) by the said decree, said 


sum being all of said amount decreed as the indebtedness of said 
defendant company, except the claim known as the Glenn debt, on 
which said suit was originally brought. 

5. Petitioners are advised that the service of said complainants’ 
writ was illegal on the parties defendant purporting to have been 
served, being advised that it appears of record in your honorable 
court that the officer perfecting such pretended service on the pre- 
tended officers or agents of said defendant company was at the time 
of such service the deputy of the administrator of the said W. W. 
Glenn; and being further advised that under the laws of Virginia 
the title to personalty of estates vests in the administrator, and that 
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it appears of record in this cause that said suit was regarding per- 
sonalty. 

6. Petitioners are advised that it appears from the record in said 
cause that the service on said defendant corpuration was not in ac- 
cordance with the statute in such cases made and provided. 

7. Petitioners are advised that said decree is based upon a bill in 
equity lacking in substantial parties defendant; that it appears 
from the record that the substantial relief prayed was against the 
stockholders of the capital of said defendant company; that said 
bill averred there were no assets of said defendant company, save 
the said capital stock ; that said bill averred that there were stock- 
holders in the State of Virginia, but that it appears from the record 
of said cause that no one of said stockholders was made party de- 
fendant as such; that no stockholder appeared and defended, and 
that the class against whom the only real relief was decreed was 
not sued nor served, nor by any representative appeared and de- 
fended. 

8. Petitioners are advised that it appears from the record of said 
cause that said decree by default was granted without proof made 
to the court that the precedent conditions of the charter authoriz- 
ing the said defendant’ company to sue and to be sued, to do busi- 
ness and contract debts, were ever complied with. 

9. Petitioners are advised that it appears from the record in said 
cause that the original contract of subscriptions of stock were never 
placed in evidence before the court granting said decree, which said 
decree was based upon a report as to the said stock subscribers 

and the said adjudicated indebtedness. 
81 (10. Petitioners are advised that said decree by default was 

granted in the absence of proof to the court granting the same 
that the pretended officers or agents, directors, cashier, and presi- 
dent of said defendant company, by service (of the character aforesaid} 
on whom the complainants seek to bind said defendant company, 
were ever lawfully elected or appointed to their said offices or ever 
acted as such in and about the affairs of said defendant company ; 
petitioners being further advised that the question as to the legal 
existence of said corporation, its officers and agents, and who they 
were and how appointed or elected, was not nor by its nature could 
not have been submitted to the said commissioner, and that proof 
before said commissioner on that subject should not have operated 
as proof to the court in the granting of said decree. 

11. Petitioners are advised that it appears from the record of said 
cause that all of said pretended indebtedness for which decree was 
had against said defendant company, except the said Glenn claim, 
was prima facie barred by the statutes of limitation, and that no 
proof was submitted to the court granting said decree relieving said 
claims of indebtedness from the operation of said statutes, but that 
the saine appeared to be stale demands. : 

12. Petitioners are further advised that the court appointing the 
said John Glenn as trustee, the said Glenn being at that time a non- 
resident, to wit, resident in the State of Maryland, had no jurisdic- 
tion of the person of said trustee and no jurisdiction to make said 
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appointment; and petitioners pray that complainants in said cause 
may be duly served with legal notice of this their petition and 
required to show cause, if any they can, why this petition should 
not be granted, said complainants being John Howard, Esq., ad- 
ministrator de bonis non of the estate of W. W. Glenn, deceased, the 
Baltimore and Ohio Railroad Company, and various others, as ap- 
pearing from the records of said cause. 

And petitioners, verifying the foregoing grounds by the records of 
said cause here in this court remaining, pray that said ex parte de- 
cree may be set aside and a rehearing had to the end that equity 
may be done; and will ever pray, ec. 

A. H. COX, 


Pet's’ Atty and Counsellor. 


At a circuit court of the county of Henrico, continued by adjourn- 
ment and held for the said county, January 27th, 1885. 


GLENN’s Apm’s, &c., Pl’t’ffs, \ 
against ) 
Tue Nationat Express & TrRANsporRTATION Co. & Others, Def’ts. } 


On motion of the complainants — the other creditors whose 

82 claims were established by the decree entered in this cause 

on the 14th day of December, 1880, it is ordered that the 

order entered at rules Ol} the last Monday in May, L584. in the 

matter of the petition of Thomas rf Jennings, (;o00de rvan, and 

Charles B Purcell be set aside, and by leave of court said com plain- 

ants and creditors this day filed their joint and several demurrers 

and answer to the said petition, and the hearing of the same is con- 
tinued until Tuesday, the 3d day of lebruary next. 


Demurrer and Answer to the Foregoing Petition. 


In the Cireuit Court of Henrico County. 


GLENN’S ADMINISTRATOR and Others 
VE. 
Tue NATIONAL EXPRESS AND TRANSPORTATION COMPANY and 
Others. 


In the matter of the petition or bill of Thomas J. Jennings, Edward 
B. Purcell, and Goode Bryan, stockholders of said company, in 
behalf of themselves and for all others in like interest. 


The joint and several demurrer and answer of John M. Glenn, 
administrator d. 6. n. of the estate in Virginia of W. W. Glenn, 
dee’d (recently appointed as such in place of John Howard, who was 
appointed and qualified only for the special purpose of reviving the 
suit upon the death of John W. Wright, formerly administrator, 
and who was removed at his own request and in accordance with 
the understanding at the time of his appointmentand qualification), 
the Baltimoreand Ohio Railroad Company, the Bank of Commerce 
(of Baltimore); Francis Murray, for the use of John R. Terry, Ke. ; 
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Henry M. Bash, trustee; Luke H. Miller, the Philadelphia, Wil- 
mington and Baltimore Railroad C ompany, the Richmond, Fred- 
ericksburg and Potomac Railroad Company, the Richmond and 
Danville Railroad Company,the Wilmington and Weldon Railroad 
Company, in behalf of themselves and all others, creditors of the 
said National E xpress and Tr: re Company, whose claims 
against said company are established in this suit, to a certain peti- 
tion or bill filed on the 11th day of April, 1884, by the said Thomas 
J. Jennings, Charles B. Purcell, and Goode Bryan. 


The said demurrants, jointly and severally, say that the said 
petition or bill is insufficient in law and ought not to have been 
permitted to be filed, and for reasons appearing upon its face and 
upon the face of the record in this suit, to which it refers and 

which is to be considered in connection therewith, they, 
83 jointly and severally, demur to the said petition and pray 
that it may be rejected and dismissed with costs. 

And, without waiving, bu‘ still insisting upon, their said demurrer, 
the said creditors, for answer to the said petition, say that they 
promptly, by counsel, entered their appearance to the said petition, 
at the May rules (1884), by a special appearance, filed in writing, 


‘prayed to be considered as part hereof, and that they were then and 


have at all times since been in readiness to give the said petitioners 
a hearing upon their said petition; and that as they promptly ap- 
peared to the same to prevent delay and expense, so they have ever 
been willing and anxious that that object should be accomplished 
by a speedy hearing, and that it has been by no fault or default on 
their part that such hearing has not before been had; and while 
they do not impute to the said petitioners intentional delay in this 
matter for wrongful purposes, certain it is that the delay has oper- 
ated to the advantage of the petitioners by procuring continuances 
and preventing a trial of the suits in Georgia, brought by the trus- 
tee against them under said decree of the 14th December, 1880, be- 
cause of the pendency of said petition in this suit; and certain it is 
that the pendency of the said petition has operated greatly to the 
detriment of these respondents and to the efficient execution of the 
said decree and of the trusts of the deed of trust of the company, 
which, by said decree, for the first time after a lapse of fourteen 
years, was placed in a condition to be executed ; for, as will herein- 
after more fully appear, the pendency of said petition and others 
recently dismissed by this court has disastrously retarded and in 
large part suspended the execution of the said decree, and of course 
the trusts of said deed, to the incalculable loss of the trust fund and 
the imminent danger of its inadequacy to satisfy the said trust; 
while all of the courts before which, upon suits brought by the said 
trustee against stockholders by authority of said decree and said 
deed of trust, in which a trial has been had, have uniformly sustained 
the validity of the proceedings of the chancery court of the city of 
Richmond, in which the suit was instituted, the trial of a vast num- 
ber of suits pending in the different States has been virtually arrested 
by the pendency of said petitions. 
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Respondents further state that already three several similar peti- 
tions have been filed by delinquent stockholders in behalf of them- 
selves and others, and, after a full hearing, such redress was had by 
compromise as was satisfactory to them as representatives of all of 
the stockholders, as will be fully hereinafter shown, and respondents 
here in limini respectfully protest against the hardship and injustice 
of having, from time to time and term after term, to be called upon 
to answer petition after petition, without end, of a few out of a thou- 
sand stockholders of a company whose only claim to locus standi 

in court is grounded upon their own laches and default 
84 for nineteen years in the performance of plain, legal, and 
moral duties of the highest obligation. 

In the hope and trust that this will be the last of such petitions 
permitted to be filed or entertained for any purpose, these respond- 
ents will proceed to answer the same, by way of convenience to this 
court, now new to the case (froin recent transference to its jurisdic- 
tion), and to save time and labor in specially referring to the volumi- 
nous proceedings at large. 

And in the first place respondents say that it is true the said peti- 
tioners were not made parties defendant, and for obvious reasons ; 
in the first place, they were neither necessary nor proper parties 
and might have successfully demurred to the bill if they had been 
made parties, and, secondly, because “living in a distant State,” 
they were beyond the jurisdiction of the court and could not by any 
means be served with process if proper parties, which they were not. 

The whole proceedings were lad to obtain the due execution of 
the trusts of said deed of trust executed by the company on the 20th 
September, 1866, for the payment of its debts, and was brought by 
leading creditors in behalf of all secured by the deed against the 
company, its officers, and the trustees in the deed, and it is new law 
that in a suit to enforce the execution of the trusts of a deed of trust 
made by a corporation to pay debts or to foreclose a mortgage given 
by a corporation for the same purpose the stockholders in the cor- 
poration are either necessary or proper parties. By the very consti- 
tution and nature of such an organization the corporation and the 
corporate agents represent the stockholders, who act and are acted 
upon only through them. 

And now taking up seriatim the enumerated grounds of equitable 
interference in behalf of said three small stockholders: 

1. As to the first ground, to wit, that there was no appearance 
for any of the defendants in said cause against whom substantial 
relief was prayed, respondents say that the statement is not true in 
fact, because the trustees did appear, and important relief was 
sought and obtained against them in removing them from office, 
but that, assuming the allegation to be entirely true, it is a matter 
for which these respondents are not responsible, as it was not in 
their power, nor was it their duty, if in their power, to compel the 
defendant company to appear and defend itself; and respondents 
further say that if the petitioner and his co-stockholders did not 
choose to keep up an efficient directory for due attention to their 
affairs, it was their own fault and default, and they cannot plead 
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their own laches as a ground for setting aside a decree obtained 
upon process against this company, duly served according to law. 
These respondents were constrained to take a decree against the 
company by default or not at all, and they have yet to learn that a 

decree had by default, upon process duly served, is not as valid 
85 and binding as any other on all the parties against whom it 

is so taken, and they are advised that if the law were other- 
wise adversary judicial proceedings would be impossible. 

As to the second allegation, to wit, that there was no relief de- 
creed against any defendant in said cause who did appear, respond- 
ents say the same is not true, because the trustees as aforesaid did 
appear, and practical and important relief was obtained against them 
in the fact of their removal; but if the allegations were true re- 
spondents would be at a loss to see in the circumstance any reason 
to set aside said decree unless the jurisdiction of the court, in the ad- 
ministration of justice, is to be made dependent, as now contended, 
upon the pleasure of the defendants sued, and can be defeated at 
will by their voluntary disregard of the process of the court. 

In respect to the third allegation, to wit, that judgments to a 
large amount were granted in favor of various parties who had never 
by proper proceedings become parties, the statement is wholly untrue 
and must have been made in profound misconception of the nature of 
the proceedings had beforea commissionerin Virginia taking accounts 
under an order of court upon a creditors’ bill of debts secured by 
a trust deed and to be paid out of the trust fund thereby granted for 
the purpose. The report of the commissioner of the 19th of June, 
1880, was but the execution in the usual and regular way of the de- 
cree for an account of the debts and assets of the company entered 
6th October, 1879, and in point of fact every claim proved before the 
commissioner and established by the court in its decree of Decem- 
ber 14, 1880, was represented by counsel and known to be so both by 
the commissioner and the court, anc the fact of such representation 
appears of record, 

4. In respect to the fourth allegation, it is somewhat the same in 
substance as No. 3, and is based upon a like misconception of the 
nature of the proceedings under a creditors’ bill and the common 
practice therein. The company was first duly served with process in 
the manner prescribed by law, and the cause having been duly ma- 
tured the said order for an.account of debts and assets was entered 
on the 6th of October, 1879, and after due publication of the time 
and place of taking said accounts the same were duly taken and re- 
ported, and the said company and all parties concerned had full 
legal notice of all the said proceedings in the manner prescribed by 
statute law and familiar in practice in Virginia. i 

5 and 6. Regarding the allegations contained in specifications No. | 
5 and No. 6 of said petition, respondents are advised that, taken to- 
gether, they constitute but one ground of contention, which is— 
that process was not duly served upon the company because | 
it was served by a deputy sheriff whose superior officer was, as | 

administrator in Virginia of W. W. Glenn’s estate, the com- 
86 plainant in the creditors’ bill. But respondents say that here 
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again the petitioners have entirely mistaken the law and _ prac- 
tice thereunder in Virginia. The service of the summons as to the 
company was a good and valid service. The sheriff was not a party 
in his own right and was party only as auxiliary administrator of a 
foreign intestate, who owed no debts in this State and owned no prop- 
erty in this State, except the claim in this suit; but if the sheriff had 
been plaintiff in his own right, by the law of Virginia the summons 
might have been served as a notice is served,and the notice may be 
and constantly is served by the plaintiff himseif. 

And in the absence of an express statute authorizing this to be 
done, by the immemorial common law in force in the State a 


sheriff, though plaintiff, may serve asummons in a suit. Here the 


sheriff was, in point of fact, merely a nominal and technical plaintiff 
(the real person to receive from the court or from the trustee in the 
deed of trust being the Maryland administrator of said W. W.Glenn’s 
estate), and the fact is that John M. Glenn, of Baltimore, Maryland, 
one of the children of said W. W. Glenn, is now the administrator 
in Virginia of said estate, and the further fact is that said sheriff, 
nominal plaintiff as aforesaid, was only one of many plaintiffs who 
were, In legal effect, all of the creditors of the company in whose 
behalf the suit was brought, and who subsequently appeared therein 
and took the benefit thereof. The service was in accordance with 
the long usage and practice of the courts of this city and of the said 
chancery court of the city of Richmond, in which the suit was 
brought, ever since it was a court, and no question was ever made 
about the regularity of such a service until made inthiscase. But 
if the service was irregular, which is denied, the objection should 
have been made by the company itself by plea in abatement, and 
could not be made now even by it after a decree by default; much 
less can it be made by default by defaulting stockholders, debtors to 
the company, in order — evade payment of the company’s debts out 
of a trust fund for that purpose wrongfully kept in their hands, and 
the objection, if valid, would be equally valid in an action at law 
by the trustee upon said assessment against said stockholders as if 
made in this suit; but the objection is frivolous, as has been shown. 
7. As to pretension No. 7, respondents are advised that all of the 
parties were before court necessary for the jurisdiction it assumed 
and exercised. All of the creditors of the company were duly 
brought before the court by the creditors’ bill and the proceedings 
thereunder. The company was duly served with process, as were 
also the president and directors and the trustees, and the trustees 
appeared and answered the bill. The whole object of the suit was, 
in general terms, to obtain an execution of the trusts of said 
87 deed of trust executed by the company for the payment of its 
debts, and to this end an assessment upon the unpaid sub- 
scriptions of the stockholders conveyed by said deed as debts due to 
the company, and which, without such deed, were pledged by law to 
the payment of the company’s debts. 
And the novel proposition is now asserted that the debtors to the 
company who, by the act of the company, owe that fund to the 
trustee were necessary individual parties to a suit authorizing the 
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trustee to collect the trust funds in their hands—that is to say, in a 
suit against a corporation to enforce the payment of its debts out of 
the corporate property it Is necessary to have personally before the 
court all of the debtors to the corporation, because the money is to 
come out of them with which the debts are to be paid. 

The petitioners, by becoming stockholders, without paying their 
subscriptions in full, necessarily became debiors to the company ac- 
cording to the terms of the contracts of subscription; but the fact 
of such indebtedness, while it created an obligation of payment, 
conferred no rights upon the debtor as such. All of the rights of 
such a person were the inchoate rights of a stockhokler, and ac- 
crued to him only in that capacity. And then the question arises 
whether, in a suit against a corporation to enforce the payment of 
its debts, the stockholders as such are necessary parties, and that 
question answers itself. The distinctive characteristic of a corpo- 
ration or joint stock company of this kind, the chief, if not only 
fundamental, element and condition of its existence, is the faculty 
conferred upon a number of persons of contracting and being con- 
tracted with and of suing and sued upon such contracts as one 
person in the name and by the instrumentality of a collective 
agency, and its charter is but an agreement between them and the 
State by which the corporators or members of the company consent 
in advance to that mode of business and of procedure, and hence 
notification of legal proceedings given in that mode is binding on 
the collective body and upon each and all of its component parts. 
It is a great privilege and convenience for a multitude of persons 
to be able to contract and be contracted with and to sue and be 
sued as one person and to be liable only for a specified amount 
for the contracts thus to be made and enforced, and when contracts 
have been thus made and suit has thus been brought and juris- 
diction thus acquired to enforce them it does not lie in the mouth 
of any member of the company to say that in addition to suing 
and serving process upon him and his associates collectively, in 
the manner agreed upon beforehand in their charter or articles 
of association, and thus after having fully obtained jurisdiction 
to enforce the social contracts out of the social property upon the 
express terms upon which those contracts were made and ‘that 
property acquired, it was also incumbent on the creditors, who had 
trusted to and acted upon that agreement and basis of things, to sue 

each corporator individually in the same suit and serve him 
88 individually with process as conditions precedent to jurisdic- 

tion over the corporate contractS and property. By the 
charter of this company, constituting, with the general statute law 
of the State, its articles of association, it is expressly provided that 
J. E. Johnston and others. named and their associates, successors, 
and assigns should be a body corporate and politic, by the name of 
the National Express and Transportation Company, for the purpose 
of an express and transportation business,and as such to sue and be 
sued, plead and be unpleaded [impleaded], contract and be ¢on- 
tracted with, and should have power to make ordinances, by-laws, 
and regulations for the government of all under their authority and 
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the proper conduct of its affairs; and it was further expressly pro- 
vided that the said company should elect “ stockholders to act as di- 
rectors, who shall represent the said company and manage the busi- 
ness thereof ;”’ and in pursuance of these provisions there was con- 
stituted and continued a president and board of directors, as active 
managers of the company, having full power and charged with the 
duty of representing the company and taking care of all of its 
affairs. By the general law of the State and the express terms of 
said charter said officers were to continue in office until their suc- 
cessors should be appointed; and by the general law of the State 
also’ said corporation was to continue in existence and was to sue 
and be sued in respect of its contracts and property indefinitely 
until all of its liabilities should be enforced and its property dis- 
tributed among those entitled thereto. It was upon these condi- 
tions and this basis and understanding that credit was given by the 
public to this company for whatever it required in the prosecu- 
tion of its business, and it has been upon the same conditions, 
basis, and understanding that this suit was brought and has been 
proceeded in to enforce the liabilities thus contracted; and these 
respondents are advised and insist that no one or any member of 
the more than one thousand persons who compose this company 
and who are scattered over twenty-one States and two continents 
can acquire any right to set aside the fundamental conditions 
aforesaid or claim to be individually sued upon the corporate con- 
tracts by reason of the failure and neglect on their part to keep up 
an eflicient directory to represent them in respect of the business of 
the company and all litigation touching the same. By their laches 
and the dereliction of their agents, encouraged and permitted by 
their own acquiescence and example, they could neither deprive the 
creditors of the company of plain legal rights acquired under its 
charter and the general law of the land nor create any new 
rights for themselves, and it would be monstrous if con- 
tracts authorized and made under a fundamental law with one 
juridical person and to be enforced by suit against one ju- 
ridical person, the legal representative of a thousand or any num- 

ber of natural persons, could thus, in defeat of law, right, and 
89 justice, be converted into individual contracts made with 

the thousand natural persons, and be enforced only by suit 
against each eo nomine, scattered in different jurisdictions over the 
face of the earth and impossible to be reached by legal process. 
Respondents are advised that the stockholders of this company, 
after having agreed to be contracted with and to be sued in the 
manner above stated, and taking the chances of making a profitable 
speculation in that way, upon a limited liability, could not elect, 
when the speculation proved disastrous, to abandon the enterprise, 
throw all the burden of its losses upon their creditors, and by their 
negligence and default fail to keep up an active representative 
agency, and then claim immunity from the legal effect of a decree 
rendered against the company in accordance with the terms of their 
original agreement and the express provisions of statutes enacted to 
prevent such an outrage. 
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Said petitioning stockholders, being citizens and residents of 
Georgia, were in fact out of the jurisdiction of this court, and could 
not personally be brought within it by any process of law, and it is 
not for them to complain either of not having been individually 
sued themselves or that other stockholders, residents of Virginia, 
were not so sued, when those stockholders have not chosen to make 
such complaint on their own account, and who, if they had been 
sued, could have successfully demurred to the bill for having made 
them parties, which has been the law for two hundred years. 

Upon the whole respondents are advised and insist that said de- 
cree is a valid decree against the said company; that if it is so valid 
against the company, it is alike valid against the stockholders, and 
they are bound thereby; that if it be not so valid, by reason of the 
personal absence of said petitioners, they can take advantage of the 
fact elsewhere and in every jurisdiction as well as in this suit; that 
they have been by their own agreement in advance embraced in 
the express terms of the charter of said company lawfully sued 
in the name and by the agency of the company, whose directory 
represents them in all things; and that the validity of these pro- 
ceedings cannot be impaired by virtue of the nineteen years default 
of the petitioners in providing themselves better representatives, 
or by virtue of their neglect now to call upon those representatives 
to act or to take any steps towards replacing them by others 
more eflicient in attention to the business of the company, or by 
virtue of the profitable immunity which the said stockholders 
have so long enjoyed and secured to themselves, simply by doing 
nothing towards the fulfillment of their clear duty, and by that 
means of interested laches, to the utter disregard of the rights of the 
creditors, have avoided the assessments necessary and proper to be 
made for the payment of the debts of the company,and which it would 

lave been the first business of a faithful directory to make 
JO and assist in enforcing by the trustees charged to collect the 

same. ‘The pleadings, proofs, records, and proceedings had 
and filed in this case abundantly show that it was only after hav- 
ing been obstructed and batlled for fourteen or fifteen years by the 
oflicers of the company (allowed to remain in office by the stock- 
holders) and by the original trustees in the deed of trust (selected 
in invium as to the creditors), who were acting in concert with 
prominent stockholders, that the creditors were at last enabled, by 
getting possession of the books of the company in 1879-’80, to ob- 
tain the evidence essential to the prosecution of this suit, the insti- 
tution of which was rendered necessary by the said profitable laches 
of the stockholders and the co-operative inaction and default in 
duty of their agents and trustees. In point of fact, by a fraudu- 
lent general stockholders’ bill against the company, its officers, and 
the trustees in said deed pending in the circuit court of the United 
States for the eastern district of Virginia from the 8th day of Au- 
gust, 1866, until the llth day of December, 1880, the trustees in 
said deed were enjoined and restrained from proceeding to execute 
the trusts in favor of the creditors, and the injunction was then 
dissolved and the suit dismissed only on the motion of said cred- 
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\ itors, in order that they might be disentangled by the pendency of 
those proceedings in the prosecution of those instituted by them- 


company, its officers, and the said trustees, originally brought in a 
State court of the city of New York in September or October, 
* 1866, and afterwards removed to the circuit court of the United 
States for the southern district of New York, is still pending and 

a similar injunction is still in force. The substituted trustee ap- 

pointed by the chancery court of the city of Richmond, and 
court, has not been able to proceed against the stockholders in that 

State because of the pendency of that suit and injunction, and he 

has been deterred from appearing therein and asking for a dissolu- 

different sets of stockholders in this suit praying for a rehearing 

of said decree of the 14th of December, 1580, and obstructing its 
execution in every possible way. During the unmolested pend- 


selves. Anda similar general stockholders’ suit against the said 
now executing the duties of his trust under the supervision of this 
tion of the injunction because of the successive petitions filed by 
ency of the said stockholders’ suit and injunction in the circuit court 


of the United States for the eastern district of Virginia the 
stockholders everywhere seemed to be content, as inaction in the 
collection of unpaid subscriptions for satisfying the debts of their 
company was continuing exemption on their part from doing 
their duty in bearing the losses of their speculation instead of 
casting them upon their creditors. But as soon as those creditors, 
after so many years of vain effort, succeeded at last in 1879-’80 in 
obtaining the books of the company, and thus the evidence essen- 

tial to the successful prosecution of this suit—that is to 
v1 say, essential to the ascertainment of the debts of the com- 

pany, in order to the levying of a proper assessment and to 
the discovery of the names and locality of the stockholders in the 
different States, the amount of their several subscriptions, the as- 
signments of stock, and the several assignors and assignees thereof, 
all of whom are by express statute made responsible for the pay- 
ment of the unpaid subscriptions; as soon as the long-baffled 
and defrauded creditors, having obtained these means of self-pro- 
tection, proceeded regularly, in accordance with the statute law and 
the general and established principles and practice of chancery, to 
have done by the eourt what the official agents of the company, the 
company itself, its stockholders, and its chosen trustees had so long 
failed todo and had obstructed and prevented from being done, and 
the decree of December 14th, 1580, was entered and an efficient 
trustee appointed clothed with the power and duty of suing the de- 
faulting stockholders for an assessment upon their unpaid subscrip- 
tions, no sooner was this done than a new system of laches was set 
on foot by different sets of stockholders—that of filing petitions in 
this suit for a rehearing of said decree and the arrest of the whole 
proceedings. 

All of the great labor, trouble, and expense of this suit, necessi- 
tating, besides large home expenses and costs, the employment of 
counsel and institution and costs of suits in twenty-one different 
States of the Union against recusant stockholders, would have been 
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long ago avoided if the stockholders themselves had done their plain 
duty ; and now when sued on the original decree of assessment in this 
suit of December 14th, 1880, as the said petitioners have been sued 
to compel the enforcement of a long-neglected and advantageous 
breach of legal and moral obligations of the highest dignity, they 
come forward at last, at the end of the law in their several States, 
and, to avoid payment of the judicially ascertained debts of the com- 
pany, seek to get rid of a decree rendered by default, when the de- 
fault was due to their own long laches and deglect of duty, alike to 
the creditors and to themselves. 

And they do this without offering any indemnity or security 
against the great loss and damage that must necessarily result from 
setting aside said proceedings, which would suspend or set aside also 
the hundreds of suits based thereon in the different States, render 
useless the large expenditures already made or incurred in costs 
and counsel fees therein, as well as in this the mother suit; and 
without offering any indemnity or security against the infinitely 
greater loss and damage to the trust fund by reason meanwhile of 
the death, insolvency, and embarrassments of other stockholders, 
during the delay incident to the pendency and prosecution of pro- 
ceedings de novo in this court, at the instance of these three Georgia 

stockholders, of whose solvency nothing is alleged or known. 
92 And respondents are reliably informed and here state the 

fact to be that the great majority of the Georgia stockholders 
are embarrassed, if not insolvent,and that it will be difficult, if not 
impossible, to collect from them by any process of law even the 
assessments made by said decree. 

Respondents, in this connection, beg leave to refer, as if herein 
incorporated, to the various official reports made by John Glenn, 
trustee, siiowing the condition of the trust fund and also showing 
how absolutely necessary it is that the promptest and most efficient 
steps should be taken for the further collection of the trust fund 
necessary to pay the large indebtedness of the company and the 
great expenditure of litigation and costs in collecting the same. It 
is extremely doubtful, indeed, whether the whole of the solvent sub- 
scriptions will pay the debts of the company and the expenses of 
enforced collection; and it is under these circumstances that three 
only of a thousand stockholders, and these in a distant State and 
who dispute the fact of their being stockholders at all, gravely ask 
this court to set aside all of the proceedings of the chancellor of the 
chancery court of the city of Richmond regularly had in this cause 
and all of the proceedings based thereon already had in this honor- 
able court since the cause has been transferred to its jurisdiction. 

8. In regard to the allegation that it appears from the record that 
said decree by default was granted without proof being made to the 
court that the precedent conditions of the charter authorizing the 
said defendant company to sue and be sued and to do business and 
make contracts were ever complied with, respondents say that the 
fact of the legal organization and existence of said company was not 
put in issue in this suit and could not, indeed, have been thus col- 
laterally inquired into; but if the fact of such organization or any 
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fact necessary to show the same had been put in issue it would have 
been proved. 

9. In respect of the allegation that it appears from the record that 
the original contracts of subscription were never placed in evidence 
before the court granting said decree, respondents are advised that 
the same is wholly immaterial. By express statute the persons in 
whose names shares of the stock stand on the books of the company 
are the owners thereof, as regards the company, and the commis- 
sioner properly reported to the court from the books the stock thus 
appearing to have been taken and held; but neither the commis- 
sioner nor the court undertook to indicate or determine who were or 
are the stockholders in said company, which, indeed, would have 
been an idle absurdity and impossibility. When persons are sued 
upon sald decree aus stockholders it will be open to them to show, if 
they can, that they were never owners of stock in the company, and, 

if successful, will defeat the suit. That course is entirely open 
93 to the petitioners in the suits brought against them by the 

trustee in the State of Georgia, and the jurisdiction to pass 
the said decree in no manner depended upon the fact whether or 
not the petitioners or any of them were original subscribers to said 
stock, or whether or not their original contracts of subscriptions 
were before the court when rendering said dec, °e. 

10. In reference to the intimation in said 10th specification respond- 
ents say that in point of fact full proot was before the commissioner, 
in the books of the company and otherwise, of the legal existence of 
said company and of the regular eleetion of the officers named in 
the original and amended bills,and that ample proof appears in the 
record of every jurisdictional fact necessary for the maturity and 
proper hearing and adjudication of the suit, and the court so held 
in the said decree, wherein it is recited and determined that the 
cause had been regularly matured and proceeded in as to all of the 
defendants. Said petitioners do not venture to make any averment 
to the effect that said corporation has no legal existence or that its 
said officers were not duly elected, but only that proof was not fur- 
nished as tothe same. Respondents are adyised that the legal ex- 
istence of said corporation 1s a matter that cannot be inquired into 
in this collateral way, but that if it could be it was not necessary to 
furnish proof of a fact not put in issue by the pleadings, and that 
for all of the purposes of this suit it was sufficient to aver and show 
that the said company acted as a corporation, and that in the ab- 
sence of its reputed president the summons against it was duly 
served upon the only cashier it had in the city of Richmond, and 
also upon one of its directors resident in said city ; and respondents 
say that not only was this done, but that for four successive weeks a 
copy of said summons was duly posted and was also duly published 
in the Richmond State newspaper, published in the said city, which 
of itself, in the absence of a proper officer upon whom service could 
be made, would have been, by express statute, a good legal service 
upon said company. 

11. As to the intimation that the claims established by the said 
decree, except the Glenn claim, were barred by limitations, respond- 
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ents say that no plea of limitations was filed to any of said claims, 
but that if such plea had been filed all of said claims were secured 
by the deed of trust mentioned in the proceedings, and that as to 
remedies against the trust fund thereby dedicated to their payment 
no statute of limitation has anv application, and that the remedy 
under said deed of trust will not be affected by any lapse of time 
short of the period sufficient to raise the presumption of payment, 
and it abundantly appears by the record that all of the delay in the 
prosecution of said remedy arose from the illegal and wrongful 
conduct of the officers of said company and the trustees of 
said deed alike in failing to execute said trust and in thwart- 
ing the efforts of the creditors to enforce execution of the same 

by concealing and withholding from them the stock and 
v4 other books of said company, which, indeed, were only 

made accessible for the purposes of this suit in the fall of the 
vear 1879, when, for the first time since 1867, they were produced 
by the surviving trustees. For a brief period in 1866 and 1867 
the said books were in the possession of a receiver of said company, 
appointed by the circuit court of Baltimore, but the order of his 
appointment was soon revoked and set,aside by the court of appeals 
of Maryland and the said books restored to the trustees, who ever 
since, until the fall of 1879 as aforesaid, acting with the knowledge 
and approval.of the president and other officers of the company, 
refused to permit any creditor to have access to them; and, in the 
meanwhile, the stockholders of said company, including the said 
petitioners, have enjoved the advantage, now sought to be indefi- 
nitely prolonged, of keeping in their pockets the trust fund dedi- 
cated alike by the law and by said deed tothe payment of the debts 
of the company, and by abandoning their duty and .supinely doing 
nothing have acquiesced in and secured the profitable wrong of 
hindering, delaying, and defrauding the creditors, now pleaded to 
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perpetuate that wrong. When said petitioners subscribed for 


their stock in said company they well knew it was to be paid for 
only as called for by the president and directors, and, in point: of 


fact, it appears from the books of the company that all of them 
actually paid one or more assessments thus made upon them. As 
stockholders, they afterward knew that the company stopped busi- 
ness, leaving a large amount of debts contracted and unpaid. 
W ith this knowledge they have permitted those debts to remain 
unpaid, thus throwing the losses of their speculation upon the pub- 
lic. They have failed to keep up an efficient directory to attend to 
their ‘affairs, and have thus escaped any further assessments.’ Their 
agents have prevented the creditors from finding out the names and 
localities of themselves and their associate stockholders by withhold- 
ing the books of the company; and after having in this manner 
obtained immunity from honest payment of their debts for nineteen 
years, they now come forward and ask that a decree establishing 
those debts should be set aside more than four vears after it was 
entered, in order that,in the place of their legal representatives, 
they may plead the st: ‘tute of limitations | 

Respondents are advised, as before stated, that neither the said 
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petitioners nor any other stockholders were necessary parties to the 
said suit at the time said decree was rendered, and that the same 
is valid and binding upon the company and all of its stockholders. 
Respondents are further advised that no stockholder or set of 
stockholders is entitled to be permitted now to come in and ask 
either for a rehearing or a review of said decree; that the only law- 
ful party to take such a proceeding is the company represented by 

its president or other proper officer, and that if such action was 
9S thus taken by the company it would have no ground to stand 

on; that the said decree, by default, having been duly ob- 
tained according to law is as valid and binding in law as if obtained 
after appearance and contest by the company; that the omission or 
neglect of the company to appear and defend the suit was the omis- 
sion and neglect of all the persons composing the company, whose 
duty it was to have an efficient directory in office for the purpose 
of attending to the company’s affairs; that to permit now one set of 
stockholders to appear and attack the said decree would be to open 
the door wide for different sets at as many different times and in 
such numbers as might suit their convenience or fancy to do the 
same thing, and any decree that this court might enter would be 
subject to the same successive and unending guerilla warfare, in 
which no victory of the creditors could settle anything so long as 
any of the thousand stockholders of this company remained to come 
forward and ask to renew the attack, while, in the meantime, the 
debts of the company, admitted to be of large amount, would go in- 
definitely still longer unpaid and the solvent stockholders become 
fewer and fewer the greater the delay thus effected, to the advantage 
and immunity of these defaulting speculators upon the public, 
whose nineteen vears’ dereliction of duty is made the claim for con- 
tinued dereliction. 

This course has already been pursued in this case by several sepa- 
rate sets of stockholders, as above stated, and the relief they were 
content to take was granted to them and to the whole body of the 
stockholders in whose behalf they assumed and were permitted by 
the court to act. That relief was within six months from the 21st 
day of July, 1883, to get a release from the trustee of all indebted- 
ness to the company upon payment of twenty-five per cent of the 
same to the trustee. These respondents consented to that decree 
and are bound by it, and they are advised and insist that under the 
circumstances all of the stockholders are also bound thereby; for 
while the court reserved for future consideration all questions raised 
by the petitions of said stockholders, yet all of said stockholders 
united in consenting to said decree as a compromise for the benefit 
of themselves and of the whole body of the stockholders in whose 
behalf said petitions were filed and who in legal effect and contem- 
plation were represented by said acting stockholders. Actual notice 
of said compromise was given to the present petitioners, as well as 
generally to stockholders at large. All who desired had an oppor- 
tunity to take advantage of the action thus taken by some in the 
name and on the behalf of all. Respondents are advised and insist 
that, unless each successive set of stockholders who may choose to 
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take the chances of profiting by a like proceeding is to be permitted 

term after term and year after year to obstruct the course of justice 
and arrest the administration of the trusts of said deed, it 

96 must be held that the end of such proceedings has already 
been reached by the said decree of July 21, 1883. 

Respondents are advised and insist that if, contrary to their most 
earnest and respectful protest, said petitioners should be allowed 
further to proceed in their undertaking, it should be only on being 
put upon terms to indemnify and save harmless these respondents 
for any loss or damage they may suffer in the premises and upon 
giving ample security for the same, and also to pay the costs that 
may be incurred in this court and the court of appeals, should the 
case go to that court. By coming into this suit, in which they were 
not necessary parties and, as these respondents are advised, were 
not proper parties, they have become actors and are amenable to the 
rule that they who seek equity must do equity. It is just not only 
that they should be required to pay what they owe to said com- 
pany, but also the increased costs of this suit, and to furnish secur- 
ity ample to protect and indemnify all interested in the trust fund 
against loss to that fund by reason of the suspension of the pro- 
ceedings instituted by the trustee to collect the assessments author- 
ized by said decree of December, 1880, or by reason of loss by the 
prevention of further assessments now known to be necessary to 
complete said fund. : 

As to specification No. 12, objecting to the appointment of John 
Glenn as trustee because he isa resident of the State of Maryland, 
respondents respectfully say that the great majority in value, if not 
in number also, of the creditors are residents of Maryland ; that 
said Glenn was the unanimous choice of all the creditors; that he 
gave bond in the penalty of $100,000 for the faithful performance 
of his duties as such trustee, with sureties qualifying to responsi- 
bility for $300,000; that he has so far fulfilled his duties with rare 
intelligence, diligence, and fidelity, tothe entire satisfaction of the 
court and the creditors and to the dissatisfaction only of default- 
ing stockholders, upon whom the due exercise of the faculties fitting 
him for the office is their only cause of complaint against him, 
and that such complaint is only compliment and commendation; and 
that if the said three small Georgia stockholders or any other 
stockholders will only pay to the said trustee what is now or may 
hereafter by future calls become due to him by reason’ of assess- 
ments upon their unpaid subscriptions, these respondents hereby 
engage to release them from all obligations to pay anything more 
on said subscriptions so far as these respondents are concerned, and 
the receipt of the trustee for the same will constitute a full bar to 
any other or further claim for the same. 

THE SAID DEMURRANTS AND 
RESPONDENTS ABOVE STATED. 


January 28, 1885. 


97 Affidavit to the foregoing answer is hereby waived. 
: A. H. COX, 
Richmond, January 21, 1885. Sol. for Compl'ts. 


en" 
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Original and Full Report of the Business Committee, Referred to on pp. 
97, 98 of the Printed Record and Filed as an Exhibit with Answer of 
the Ureditors to Petition of Jennings and Others. 


The business committee, having examined into the affairs of the 
company as well as the limited time at their disposal has enabled 
them to do, beg to make the following report : 


n,n _ 43,556 
On which calls have been made of 20 per cent., 

NE, BP ccineicc teitineniccinn cin tina ceniipnitjiiinen $871,120 00 
Amt actually paid on said calls ............-. $534,748 00 cash 
ee nin emctaciilimennnamninens 54,436 00 
BEARING cncwa's comewe peonne cocene cone sws coos $589,184 00 

ey eee CI IS Gini cccenceclin cients 281,936 00 


$871.120 00 


Nothing whatever has been paid on.--.-.---- .. ---- 557 shares 
The directors agreed to consolidate-_..--....------- Splie ™ 
No. shares on which calls have been paid..-.-.--- one a 


No. shares on which all calls have been paid ~------- 15, 188 
ef BD iia tcetinedeiedininntae 28,368 


Indebtedness of Co. as reported by its officers... $275,000 00 


But the committee think it safe to assume 


I $300,000 00 
Further debts to accrue by Nov. Ist, 1866..---- 25,000 00 
Estimated loss on leases and contracts._..----- 95.000 00 


$350,000 00 


98 The property of the Co. cost, according to 
iin enileecceniiediana ideal manna 
Other sasets, sepresenting......ccuncnccescscess 55,600 00 


$267,000 00 
Assumed to produce... ---..-.. --$100,000 00 
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The committee are informed by counsel that the company has no 
power to reduce the capital stock below one-third of the $5,000,000 
required by the charter, say $1,667,000. They are further informed 
by counsel that the par value of each share cannot be made less than 
$100, as prescribed in the charter. 

In order, therefore, to consolidate the stock the committee recoin- 
mend that the 43,556 of subscribed shares be reduced to one-fourth 
that number, say 10,889, to be accomplished by the surrender of four 
shares, on which $25 each has been paid, and the issue in lieu thereof 
of one share of full-paid stock of one hundred dollars. In order 
to effect this and to raise a fund in addition to the assets now in the 
hands of assignees, to pay the entire indebtedness of the company, a 
further call of $5 per share on the 43,556 subscribed shares be at 
once made, making $25 in all. 

The above proposition would, however, reduce the amount of 
stock below the one-third required by the charter. ‘ The committee 
therefore recommend that six hundred thousand dollars of pre- 
ferred stock, bearing 8 per cent. interest, be issued in six thousand 
shares of one hundred dollars each, to be sold at not less than par. 
This will increase the stock to the amount required by the charter 
and provide means for the successful prosecution of the company’s 
operations. 

They further recommend that a committee of five, consisting of 
one director, three stockholders, or proxy, not directors, and the 
superintendent, be appointed to negotiate for the sale of the pre- 
ferred stock at once. Failing in the disposal of the preferred stock, 
the president and board of directors will at once take such steps, by 
additional calls or otherwise,as may be necessary to enable the trus- 
tees to liquidate every just demand against the company and dissolve 


the corporation. 
F. C. BARBER, 
Chairman Bus.- Committee. 


Richmond, Va., October 10, 1866. 


To the chairman of the meeting of stockholders of the National 
Express and Transportation Company. 


99 Depositions Filed in Open .Court February 19, 1885. 
In the Circuit Court of the County of Henrico. 
GLENN’s Apmw’r and Others 
Vv. 
Tue NATIONAL Express AND TRANSPORTATION CoMPANY and [ 
Others. j 


a 


In the matter of the petition of Thomas J. Jennings, Goode Bryan, 
and Charles B. Purcell. 


To the said Thomas J. Jennings, Goode Bryan, and Charles B. Pur- 
cell. : 


GENTLEMEN: Please take notice that on Saturday, the 31st of 


ee 
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January, 1885, we shall, at the office of O. G. Kean, Esq., Goddin 
building, at the corner of 11th and Bank streets, in the city of Rich- 
mond, between the hours of 9 a.m.and 5 p. m., proceed to take 
the depositions of Edward H. Fitzhugh, P. P. Winston, L. P. Wins- 
ton, and others, to be read as evidence in our favor on the hearing 
of the above-entitled matter, and that if from any cause the taking 
of the said depositions should not be commenced on that day, or, if 
commenced, not completed, the same will be continued from day to 
day and from time to time at the same place and between the same 
hours until completed. 
Respectfully yours, 
THE COMPLAINANTS IN THIS SUIT, 
CREDITORS ’ WC., 
By COUNSEL. 
Richmond, January 29, 1885. 


Executed January 29, 1885, by delivering to Joseph Christian, 
counsel for the within-named petitioners, a copy of the within 
notice. 

LEWIS P. WINSTON, 
Sheff City of Richmond. 


In the Circuit Court of the County of Henrico. 


GLENN’s Apm’R and Others 
U. 
Tue NATIONAL Express AND TRANSPORTATION CoMPANY and { 
Others. 


In the matter of the petition of Thomas J. Jennings, C. B. Purcell, 
and Goode Bryan. 


100 To Thomas J. Jennings, C. B. Purcell, and Goode Bryan, 
Esqs. 

GENTLEMEN: Please take notice that the depositions of Benjamin 
H. Berry, P. P. Winston, and L. P. Winston, taken by us at the 
office of O. G. Kean, Esq., in the Goddin building, cor. 11th and 
Bank streets, in the city of Richmond, Va., in pursuance of notice 
theretofore given you, have been kept open and will be kept open 
for re-examination and cross-examination of said witnesses until the 
19th day of February, 1885. Should it be desired by you, said wit- 
nesses will be recalled and re-examined and every op portunity given 
you for cross-examination, or, at your option, they may be cross- 
examined upon their testimony already given. The notary is Con- 
way Sands, Esq., cor. of said 11th and Bank streets, who will cause 
the witnesses to attend at any time you m: Ly appoint between this 
and the said 19th February, 1885. 

Respectfully yours, 
JOHN M. GLENN, 
Adm’r, &c., of W. W. Glenn, Dee’d, and the Other Compl'nts, 
Creditors of said Defendant Company, 
By CARRINGTON & FITZHUGH anpb 
JOHN HOWARD, Their Counsel. 
Richmond, February 14th, 1885. 
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STATE OF VIRGINIA, |. 
City of Richmond, § oe 

[, F. H. McGuire, a notary public in and for the city aforesaid, 
do certify that Edgar W. Carrington, of lawful age, this day made 
oath before me, in my said corporation, that on the 14th day of Feb- 
ruary, 1885, he delivered to Judge Joseph Christian, attorney and 
counsellor-at-law, a true copy of the above notice. 

Given under my hand this 16th day of February, 1885. 


F. H. McGUIRE, N. P. 


The depositions of P. P. Winston, L. P. Winston, and others, taken 
before me, Conway R. Sands, a notary public for the city of Rich- 
mond, pursuant to notice hereto annexed, at the office of O. G. 
Kean, Esq., in the city of Richmond, on the 31st day of January, 
1885, between the hours of 9 a. m. and 5 p. m., to be read as evi- 
dence in behalf of the complainants, creditors, &c., in the suit of 
Glenn’s adm’r and others v. The National Express and Transpor- 
tation Company and others, depending in the circuit court of 

Henrico county, Va., wherein Glenn’s adm’r and others are 

101 plaintiffs and ‘The National Express and Transportation Com- 

pany and others are defendants, in the matter of petition of 

Thomas J. Jennings and a/s—John Howard, Esq., counsel for com- 

plainants in above-entitled suit and others, creditors of said com- 

pany, whose claims were established by the decree of December 

4th, 1880. 

Mr. P. P. Winston, being duly sworn, deposes and says as follows: 

Ist Question by Mr. Howarp: Please state your residence, age, 
and occupation. 

Ans. | reside in the city of Richmond; I am fifty-six years old, 
and am deputy sheriff of the city of Richmond. 

2d Ques. by do. How long have you been connected: as an officer 
with the office of sheriff of the city of Richmond? Please state 
when your connection with that office commenced and what posi- 
tions you have held therein. 

Ans. My connection with the office commenced about 1846-’47 
as deputy sheriff. I have been connected with the office ever since 
that time, except during the war and three years before the war, 
it being about seven years altogether that I was out of the office ; 
the rest of the time | either held the office of deputy sheriff or of 
sheriff,and have personally executed the duties of the same. During 
a part of that time the sheriff of the city of Richmond and the 
county of Henrico was the same person, and he and his deputies 
executed all the duties of sheriff in all the courts alike in the city 
aud county, except in the hustings court of the city of Richmond. 

3d Ques. by do. During the time you have been connected with 
said office what has been the usage and practice or manner of serv- 
ing writs in cases in which the sheriff was plaintiff by virtue of his 
oftice—i. e., as adm’r or executor, C. T. A., suing in behalf of the es- 
tute? State to whom, in such cases, have the writs been directed 
and by whom executed. 


SS 
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Ans. Since 1865 the universal practice has been to direct writs to 
the sheriff of the city of Richmond, and they have been uniformly 
served on the defendants by the deputy sheriff, and my recollection 
is that that was the rule also before the war. 


And further this deponent saith not. 


P. P. WINSTON. 


Mr. Bensamin H. Berry, having been duly sworn, deposes and 
says as follows: 


102 lst Question by Mr. Howarp: Please state your name, age, 
residence, and occupation. 

Ans. Benjamin H. Berry ; 1 am thirty-nine years old; reside in 
the city of Richmond, and am clerk of the chancery court of the 
city of Richmond. 

2d Ques. by do. How long have you been connected with the 
chancery court as clerk? And state if you have acted as clerk in 
other courts. 

Ans. I have been clerk of said court ever since 1870; I qualified 
as clerk of the court in July, having been elected in May; I was 
clerk in other courts from 1863 up to that time. 

od Ques. by do. Please state what has been the usage, practice, or 
manner of directing and executing writs in the chancery court of 
the city of Richmond during the time you have been clerk thereof 
in cases in which the sheriff of the city of Richmond, by virtue of 
his office, has been plaintiff—7. e., as adm’r or executor of deceased 
parties, suing on behalf of the decedent's estate; state to whom the 
writs in such cases are directed and by whom executed on the de- 
fendants 

Ans. They are directed to the sheriff of the city of Richmond and 
generally executed by his deputy. So far as | know, that has been 
the universal custom. 

4th Ques. by do. Was or not such the usage and custom in other 
courts of the State in which you acted as clerk? 

Ans. Yes, sir; it was the same custom. During the twenty-odd 
years in which I have been connected with clerks’ offices that has 
been the universal custom. 

Sth Ques. by do. Look at the writ and service thereof, to be found 
on pages thirty-two and thirty-three of the printed and certified 
record in this cause, and state whether or not the writs there appear- 
ing to have been executed upon the National Express and Transpor- 
tation Company was directed and executed in the usual way in cases 
in which the sheriff is plaintiff in the manner above stated. 

Ans. I have examined the writ and am satisfied that it was di- 
rected and executed in the usual way. 

And further this deponent saith not. 

BENJ. H. BERRY. 


Lewis P. Winston, Esq., another witness, being duly sworn, de- 
poses and says as follows: 
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Ist Ques. by Mr. Howarp: Please state your name, age, residence, 
and occupation. 

Ans. Lewis P. Winston; I am twenty-nine years old; reside in 
the city of Richmond, and am at present sheriff of the city of Rich- 
mond. 

2d Ques. by same. Please state how long you have been 
103 connected with the office of sheriff in the city of Richmond, 
as sheriff or deputy. 

Ans. Fifteen years; during which time I was deputy fourteen 
years and sheriff about one year. During the whole of this time, 
before I was elected sheriff, | was the principal deputy. 

3d by do. Please state what has been the usage and practice dur- 
ing that time of directing and executing writs in cases in which the 
sheriff, by virtue of his office, has been personal representative, suing 
for the benefit of the estate of deceased persons. State to whom the 
writs have been directed and by whom they have been executed on 
the defendants. 

Ans. Writs were universally directed from the chancery court of 
the city to the sheriff, and were executed by me, as deputy. That 
has always been and is now the custom. In such suits brought in 
my name my deputy executes the writs on the defendants; and 
I have always understood that was the previous custom in the 
office. 

4th Ques. by do. Please look at pages thirty-two and thirty-three 
of the printed and certified record in this case at the writ there ap- 
pearing to have been executed on the National Express and Trans- 
portation Company, and also inspect the original writ and return 
now shown you, and state whether or not the said writ was directed 
and executed in the manner above stated by you. 

Answer. I have inspected the said writ and the return thereon, 
the original of which I now hold in my hand, and perceive and state 
that it was directed in the usual way and was executed by me on the 
said company. 

5th Ques. by do. Please state whether or not you recollect to have 
executed personally that writ. 

Ans. I distinctly recollect the fact. I made particnlar inquiries 
as to who were the officers of the said company, and the matters 
stated in the return are strictly true. 


And further this deponent saith not. 


LEWIS P. WINS TON. 


STaTE OF VIRGINIA, 
City of Richmond, J 
I, Conway R. Sands, a notary public for the city aforesaid, in the 
said State, do hereby certify that the foregoing depositions were taken 
and sworn to and subscribed before me at the time and place men- 
tioned in the caption thereto; and I do further certify that the said 
depositions were kept open in conformity with the notice hereto at- 
tached until the 19th day of February, 1885. 


Given under my hand this 19th day of Febru: ary, 1885. 
CONWAY R. SANDS, me 


Notary’s fee for taking depositions, $5. 


l 1% wit : 
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104 Decree of March 4, 1885, and Opinion of Court. 


In the Circuit Court of Henrico County, Continued by Adjournment 
and Held for said County, March the 4th, 1885. 

In the Cireuit Court 

» of the County of 

Henrico. 


GLENN’S ADM’R and Others 

v. 
NATIONAL Express AND TRANSPORTATION | 
CoMPANY and Others. | 


This cause came on this day to be heard on the papers formerly 
read and upon the petition of Thomas J. Jennings, E. B. Purcell, 
and Goode Bryan, and the demurrer and answer thereto of the com- 
plainants and the joinder of the said petitioners in said demurrer 
(there being no replication to said answer), and upon exhibits and 
examinations of witnesses filed, and by consent of parties, by counsel, 
was set down for argument, and was argued by counsel. 

On consideration whereof, for reasons expressed in writing, here- 
with filed and made part of the record, though not to be spread 
upon the order book, the court doth adjudge, order, and decree that 
the said petition be dismissed and that the complainants recover of 
the said petitioners their costs in the matter of the said petition ex- 
pended ; but this decree is to be without prejudice LO any su bse- 
quent application of the petitioners or other stockholders to reopen 
the decree entered in this cause on the 14th day of December, 1880, 
so far as may be necessary to inquire into the validity of any of the 
debts against said company recognized in said decree; such applica- 
tion to set out sufficient reason to justify the court in reopening the 
decree for said purpose, and to be a companied with a tender of 
adequate security LO puy all costs awarded to any party and all 
damages sustained by any party by reason of such application, and 
in other respects to abide the judgment of this court. 

And liberty is given said petitions rs, or any other stockholders, 
to take such steps as they may be advised for requiring the surviv- 
ing trustees, in the deed of trust in the proceedings mentioned, to 
render such further accounts as nay be deemed proper, Upon like 
terms as are above prescribed. 

And the petitioners desiring to appeal from so much of this de- 
cree as dismisses their petition with costs, the court, on their motion, 
suspends that portion of this decree for twenty days from the date 
hereof, provided the said petitioners, or some one or more of them 
or some ove for them, shall give bond, with good security, in the 
penalty of three thousand dollars, in the mode and with conditions 
prescribed by law. 

105 GLENN’s Apm’R and Others | 
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NATIONAL Express AND TRANSPORTATION Com- | 

PANY and Others. 

This cause has been transferred to this court by order of the 
chancery court of Richmond of June 27th, 1554. 
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It comes before this court now upon the petition of Jennings and 
others, three citizens of Georgia, asking to set aside and rehear the 
decree of the chancery court of Richmond of December 14, 1880. 

That decree established the validity of the deed of trust of the 
defendant Company of Septem ber 20, 1866; construed the deed as 
a conveyance of all the property of the company, including the un- 
paid subscriptions of stock; approved a report of its commissioner 
of the debts due by the corporation, and finding, in the absence of 
other property of the corporation, that it was necessary for the 
payment of these debts to resort to the stockholders for their un- 
paid subscriptions, substituting a trustee for the original trustees 
designated in the deed, and, assessing upon the stockholders a con- 
tribution of thirty per cent. of their subscription, ordered the trustee 
to collect the same by suit or otherwise. 

The substantial justice of this decree, as to the greater part of 
the creditors against the corporation, and the necessity of resort- 
Ing Lo the stockholders to pay them, has not been and cannot be 
made matter of controversy. It is idle to cite authorities to sus- 
tain the fundamental principle of corporation law, that the unpaid 
subscriptions of stockholders are debts due to the corporation out 
of which the creditors have a right to be paid. 

The only substantial objections to this decree are the allegations 
that the indebtedness of the corporation is less than that reported 
by the commissioner and confirmed by the court, and that the as- 
sessment upon the stockholders made by the court is therefore 
too large. 

If this indebtedness of the corporation be less than the commis- 
sioner reported, it does not necessarily follow that the decree was 
wrong in the assessment made upon the stockholders. It is abun- 
dantly apparent that some assessment upon the stockholders was 
necessary. | 

To the extent of every dollar of their unpaid subscriptions they 
were holders of funds to which creditors had a right to resort. The 
assessment upon all of them was designed to call in these funds 
ratably, so as to equalize between the stockholders the common 
burden. If the assessment decreed by the court yields too large 

a sum to satisfy creditors, the stockholders will reclaim their 
106 over-payments, if there be any over-payment. Whatever the 

hardship or suffering of the stockholder in making it, the 
rights of the creditor are of superior dignity, and in the interest 
both of stockholder and of creditor it is better to have the assess- 
ment made at once abundantly adequate to discharge the debts of 
the corporation. Kennedy v. Gibson, 8 Wall., 505. It is now very 
questionable whether, viewing this record in the best light for. the 
stockholders, the assessment ordered by the decree of December, 
1880, will yield the sufficient sum, and it may be that a subsequent 
assessment will be necessary. 

The petition in this case was allowed to be filed by the chancery 
court of Richmond April 11th, 1884. If this order had not been 
entered, and I were now called to consider the application to file this 
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petition against the objections of the plaintiffs, I do not think that 
the leave to file ought to be given. 

The petitioners do not even ask to be admitted as parties to the 
cause. They do not even admit that they are stockholders in the 
company. The petitioners are residents of another State, and the 
enforceinent of the decree of which they complain was contemplated 
by the decree to be had in another forum. Their language is care- 
fully guarded, therefore, so as to reserve to themselves defences in 
the courts of Georgia which the courts of Virginia upon their own 
application to hear them might reject; but in despite of their 
guarded language they have voluntarily subjected themselves to the 
jurisdiction of this court, and, if no demurrer had been interposed 
and the petitioners had been required to reply to the answer and 
issue had been forced upon’ that, I would have been compelled to 
hold them to the jurisdiction of this court, and could not have dis- 
missed them from the cause until, after enquiry before a commis- 
sioner and ascertainment of their liability, a decree could be entered 
against them, which would conclude all controversy as to them in 
the courts of Georgia. 

But the demurrer has been interposed, and no replication to the 
answer has been entered, and in this condition of the pleadings the 
case, after elaborate and able argument, has been submitted to the 
court. 

It was practically conceded in the argument that the stockholders 
were not necessary parties to the case,and that the decree complained 
of is conclusive against them when sued upon in other courts of 
this or any other State’ If it had not been so conceded the well- 
considered judgment of the court of appeals of Maryland and the 
able and exhaustive opinion of Judge Alvey, concurred in by all of 
his brother judges, in Glenn v. Williams, 60 Md., 119, would relieve 
ine of any necessity to extend this opinion upon this point. 

This opinion of the Maryland court appears to have been accepted 

and its judgment followed in the United States court of Louis- 
107 _—iana, Glenn, trustee, v. Soule, 22 Fed. Rep., 417, and of District 

of Columbia, in the case of Glenn, trustee, v. Busey, and in 
a State court of California. 

But it is urged that the decree against the corporation was prac- 
tically a decree by default, and that the stockholders who had no 
knowledge of the proceedings and no opportunity to protect their 
interests should now, in the same court which rendered the decree, 
be permitted to be heard. 

It is insisted that the corporation was never properly before the 
court, and that the court was without jurisdiction to render the de- 
cree. If this be so, It is never too late for the court to retrace its 
steps, and in whatever manner the fact is brought to the attention 
of the court, whether by a party to the cause or the suggestion of 
uny outsider either as amicus curix or otherwise, it is the duty of the 
court ex mero motu to rescind its action. 

I am of opinion, however, that this corporation was properly be- 
fore the court. Even if we were justified in considering the corpo- 
ration as having expired or dissolved, the 31st sec., 56 ch., Code of 
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1873, continued its existence as long as might be necessary to enforce 
its liabilities and distribute its property among its creditors. The 
proceedings by or against it were required by the statute to be the 
same, Whether it was a “living” or, as learned counsel for petitioners 
phrase it, a “going” corporation or an expired corporation. 

Now, ch. 166, sec. 7, Code 1873, provides how process against a 
corporation must be executed. By the act of incorporation the city 
of Richmond was made the habitat of the principal office of the com- 
pany. If the president of the company had been found here process 
could have been served upou him. In his absence it could have 
been served upon the cashier or treasurer, and if there were none 
such upon a director of the company. The act further requires, in 
order to render the service valid, that the return should show on 
whom and when the service was made, and that the persons so 
served were residents of the sheriff’s bailiwick. Now, this process 
was served upon M. b. Poitiaux, as cashier, and upon Joseph R. An- 
derson, as director, and the officer's return shows that both of them 
were residents of the city of Richmond; that it was executed upon 
both of them in the city of Richmond, August 8, 1879, by deliver- 
ing to each a copy of process, and that the president of the company 
was not a resident of Richmond. Beth Mr. Poitiaux and Gen. An- 
derson appeared and answered, and, while they disclaimed right to 
answer officially, recognized in their answer the service upon them 
officially of the process in the cause. Now, if Mr. Poitiaux was the 
cashier or treasurer of the company, service upon him was sufficient. 
If he was not, there was no such officer of the company within the 
sheriff's bailiwick, and service upon a director was sufficient. 

Gen. Anderson, in his answer, does not deny that he was a 

108 ___s director. He admits that he had been, but states his belief 

that he had resigned. This answer, however, is sufficient to 

throw upon the plaintiffs the burthen of showing that he was a di- 

rector when the process was served. With that onus upon them, 

the evidence in the record is abundantly sufficient. Gen. Anderson 

appeared as director in the very iast meeting of the directors which 

was ever held, and that meeting was subsequent to the last meet- 

ing of the stockholders. He could, therefore, never have divested 
himself of his official relation to the company. 

As to the objection that the service of process was invalid 
because made by a deputy of Mr. Wright, who, as sheriff and ad- 
ministrator of Glenn, was plaintiff, 1 think it is entirely without 
merit. No objection of this character has ever, so far as I have 
heard, been made in Virginia beforé. It is a matter of every-day 
practice in every court in the Commonwealth, and has been from 
the earliest days of the State. The concurrence of professional 
opinion, both of the bar and the bench, through these many years, 
is alone sufficient to repel the idea that the practice had been in 
violation of law. 

The summons, being merely serviceable process, might, at common 
law, well have been executed by the sheriff bimself, though plain- 
tiff in the suit, independently of our statute authorizing a summons 
to be served as a notice is served, which may be and is constantly 
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served by the plaintiff. See Sewell on Sheriff, 46 Law Library, 88, 
89; Mayor, &c., v. Bubb, 1 Dowl. Practice Cases, 151; Mayor, &c., 
v. Williams, 17 E. C. L. (10 Moore), 266; Code 1873, ch. 166, § 5, § 2, 
§ 6, ch. 163, § 1. 

The corporation was then, in my opinion, undoubtedly before the 
court; but the answers of Poitiaux and Anderson made patent the 
fact that the corporation was not a going corporation, and I think 
that the attention of the learned chancellor ought to have been 
called at once to these answers and enquiry had as to the facts upon 
which the jurisdiction against the corporation was assailed; and 
when it did appear that this dormant, if not dead, corporation was 
before the court by service of process upon officers who disclaimed 
right to represent it and refused to represent it, and that, being be- 
fore the court, creditors are asserting their right to have ascertained 
and determined the large amount of its asserted indebtedness, and 
that the only possible means of payment of their debts was by as- 
sessments on hundreds of absent stockholders, | think the court 
ought to have required the officers of the company, upon whom 
process had been served, to retain counsel to protect the interest of 
the company and its absent stockholders, with a pledge of compensa- 
tion to counsel out of the assessments to be made upon these stock- 
holders. 

This, however, was not done, and the case proceeded to 

109 hearing before commissioner and court without the appear- 

ance at any stage of the investigation of any party to repre- 

sent the interests of the stockholders, and resulted in the ascertain- 

ment of the decree of December, 1880, of an indebtedness of some 

$500,000, and the necessity of a call upon stockholders scattered 

throughout twenty or more States for 30 per cent. of a subscription 

tinade fifteen vears before the decree, and to which the mass of these 

stockholders had reason to believe that all obligations, if any, had 
been extinguished years ago. 

There is an apparently imposing equity in the application of 
these petitioners. But this apparent equity depends upon the rea- 
sonable suggestions in view of all this record of practical injury. 
There are equities on the other side. The creditors of this com- 
pany, whoever they may be or however large their debts, have 
equities very superior to those of her stockholders. The sugges- 
tion that as to any of the debts the statute of limitation could be 
pleaded or ought to be pleaded is without any merit. The stock- 
holders were permitted by the company to retain the greater part of 
their subscriptions, but they retained it subject to call when needed 
to pay creditors of the company. As part of the property of the 
company, these unpaid subscriptions were conveyed to the original 
trustees for the benefit of creditors, and the substituted trustee rep- 
resents the beneficiaries of that dedication, or, in other words, all 
of the creditors of the company. The conveyance of the com- 
pany made these subscriptions a trust fund, and as to no creditor 
‘an the statute of limitations be pleaded in favor of this trust fund. 
Upon this familiar principle | hardly think it necessary to cite au- 
thorities, and content myself with referring to two Virgina cases— 
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| Smith v. R. R. Co., 33 Grat., 617; Bowie v. Poor School, 75 Va., 
| 300. 

Outside of this suggestion of the statute of limitations, neither in 
the petition nor the argument has there been any suggestion of 
doubt as to the validity of the claims against the company reported 
by the commissioner and confirmed by the court in its decree, ex- 
cept as to a single debt. 

This is a very large claim, however, and if any of the stockhold- 
ers desire to have the decree reopened for new inquiry as to its 
validity, and can in a subsequent petition show sufficient reasons 
to justify apprehension that injustice bas been done in recogniz- 
ing this debt, the decree now to be entered will reserve the right to 
make the new enquiry upon proper terms. I must say, however, that 
from my examination of this record, in view of the objections to 
the debt assigned by counsel in argument, I believe the new en- 
quiry will result in re-establishing the claim and prove of no prac- 
tical benefit to the stockholders. 

It was further urged in support of the petition that the 

110 _— original trustees had not been required to account and have 

not accounted. This objection appears to have arisen from a 
partial examination of the record. 

At the last term of this court the surviving trustees were re- 
quired to account before one of the commissioners of the court, and 
Commissioner Leake’s report under that order was presented and 
confirmed, showing an indebtedness of the trust to both of the sur- 
viving trustees. 

If, however, any probable injustice was done to the stockholders 
in this settlement of the trustees’ account while the corporation was 
practically without representation, opportunity will be*afforded to 
reopen the accounts; but in reopening these accounts either to 
surcharge and falsify the trustees’ accounts or to assail the validity 
of any debt which has-been recognized by the court it is only fair 
that the stockholders at whose instance it is done should give se- 
curity to pay any costs unnecessarily sustained by the trustees or 
creditors in making such further enquiry. 

The amount of the indebtedness of the company recognized in 
the decree of December, 1880, is very large, but quite one-half of 
it is now the cumulation of interest upon debts which have been 
unpaid since 1866-67. The principal of the indebtedness recog- 
nized by the court, when compared with the estimated indebtedness 
of the company by the stockholders and directors in their last of- 
ficial action, is very suggestive that the stockholders have suffered 
no wrong in the accounts taken in the cause. 

From any presentation in the petition or in the argument of 
counsel in support of it, [ cannot now see that there has been any 
probable injustice done to the stockholders in the ascertainment of 
the debts due by the company, but if there has been any the court 
will be held open for enquiry upon any proper showing of the ne- 
cessity for such enquiry at any time before the debts are paid. 

Leave to file further petitions contesting any of these debts and 
to assert any liability of the trustees will, therefore, be reserved in 


ioeed wees Se eee 


linea ites i Ai a ee 


Im, i 


uiitiniwicao. 


JOHN GLENN, TRUSTEE, &¢C., VS. THOMAS J. SUMNER. 95 


the decree for these petitioners or other stockholders, conditioned 
upon the assignment of adequate reasons and tender of security to 
abide the judgment of the court. 

But no petition will be entertained to arrest or delay the enforce- 
ment of the decree of December, 1880, so far as it requires the sub- 
stituted trustee to collect by suit or otherwise the assessment upon 
the stockholders of 30 per cent. of their subscription of stock. If 
that portion of the decree could be suspended or arrested, I believe 
that the ultimate result would be of necessity to impose upon the 
now solvent stockholders the payment of an increased assessment 
to meet the unnecessary costs of protracted litigation and the cu- 
mulation of interest upon indisputable debts of the company. The 

principal of these debts was estimated at the meeting of the 
111 ~=stockholders held in this city on the 10th of October, 1866, 

to be, as of the Ist November, 1866, some $350,000. The 
decree recognizes a principal of less than $300,000. The monthly 
interest upon, say, only $250,000 is some $1,250, and has to be paid 
sooner or later by these solvent stockholders. In their interest, 
therefore, not less than in the interest of the creditors, 1 am of opin- 
ion that the decree for the collection of the assessment should be 
promptly and vigorously enforced. 


Petition of John Glenn, Trustee. Filed March 25th, 1885. 
In the Circuit Court of Henrico County. 


GLENN’s ApM’R and Others 
Vv. 
NATIONAL EXPRESS AND TRANSPORTATION ComMPANY and Others. 


To the Hon. B. R. Wellford, Jr., judge of said court: 

The petition of John Glenn, trustee, respectfully states that all of 
the copies of the record heretofore printed and which embraced all 
of the original and direct proceedings down to and including the 
decree of January 3d, 1881, have been exhausted, and it has become 
necessary in the prosecution of suits under the decree of December 
14th, 1880, that additional copies should be printed. Since the said 
3d day of January. 1881, however, certain voluminous collateral and 
immaterial proceedings have been had in the case, at the instance of 
various stockholders and others, which, with the exhibits filed, have 
increased the record to an enormous bulk without in any manner 
affecting the said original and direct proceedings. 

If these subsequent collateral matters are to be considered a part 
of the record the copying and printing of the same would greatly 
enlarge the bulk and multiply the costs in the premises, and in any 
of the numerous suits which your petitioner has brought or may 
bring against stockholders in the different States an appeal on either 
side would necessitate the incurrence of useless costs to a degree 
ainounting to oppression, inasmuch as the said extraneous matter 
would be wholly immaterial and unnecessary for the prosecution or 
the defence of such suits. The costs of said litigation in the differ- 
ent States are already very great and are continually increasing. It 
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is the obvious interest of the stockholders themselves, by whom 
these costs will ultimately be paid, that the same should be dimin- 
ished as far as practicable. 

The said collateral proceedings embrace the petition of J. J. A. Trot- 
ter, a stockholder, tendered to be filed on the 13th of October, 1881 ; 

the petition of John E. Hurst and others, filed on the 14th 
112 day of May, 1883, and the petition of Thomas L. Farish and 

others, filed on the — day of July, 1883; and the joint and 
several answers of the Baltimore and Ohio Railroad Company, the 
Bank of Commerce, W. W. Glenn’s adm’r, and others: to the said 
several petitions (the said several answers having been filed on be- 
half of said respondents and all other creditors of the defendant 
company); also numerous-and voluminous exhibits and depositions 
filed with the said petitions and with said answers as parts thereof. 
All of the said collateral proceedings resulted in the decree of July 
2Ist, 1883, authorizing your petitioner, the trustee, within six months 
from the date thereof, upon the payment to him, by any of the sub- 
scribers or persons liable on the stock of this company, of twenty- 
five per cent. of the original amount of subscription, with certain 
interest and costs, to give an acquittance in discharge of such liabil- 
ity, which decree may be found as entered on the said 21st day of 
July, 18835, in the records of this case. 

Your petitioner has duly reported to the court from time to time 
his action under the said decree, as will appear from the files of said 
record. ‘Thesaid reports are also voluminous and immaterial in any 
proceedings against other stockholders. 

Your petitioner further shows that on the 11th day of April, 1884, 
another petition was filed by Thomas J. Jennings, Goode Bryan, and 
Charles B. Purcell of a character similar to those above mentioned, 
to which the Baltimore and Ohio Railroad Company, the Bank of 
Cominerce, Glenn’s administrator, and other creditors filed a de- 
murrer and a joint and several answer and éxhibits and the deposi- 
tions of witnesses. 

The object of each and all the petitions above named was to ob- 
tain a rehearing of the said decree of the 14th day of December, 
1880, and to set the same aside. 

The record of the court in this case shows that on the 9th day of 
December, 1884, the said several petitions of Trotter and of Hurst 
and others and of Farish and others were dismissed, and your peti- 
tioner was directed to proceed to execute the said decree of December 
14th, 1880, as if the said order of July 21st, 1883, had never been 
entered, and that the matter of the’said petition of said Jennings, 
Bryan, and Purcell having been fully argued and heard the said pe- 
tition was, on the 4th day of March, 1885, dismissed with costs. 

In addition to the foregoing matters, which are collateral and im- 
material as aforesaid, various reports have been filed by your peti- 
tioner of his transaction as trustee, and various reports have also 
been filed by commissioners of this court auditing said reports and 
in reference to the details of the administration of the Said trust, 
which reports are wholly immaterial for the purposes of prosecuting 
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or defending any suit or suits againsi stockholders authorized by 

the said decree of December 14, 1880. ; 
113 Your petitioner is advised that, for the said purposes, the 

only additions to the record heretofore printed, which closed 
with the decree of January 3d, 1881, are copies of the orders and de- 
crees since entered ; as they will show all of the subsequent action 
of the chancery court of the city of Richmond, ending with the 
order of that court, of the 27th day of June, 1884, removing this 
cause to this court and all of the subsequent action of this court in 
this cause to this date. 

Your petitioner therefore prays that your honor will enter an 
order directing the clerk of this court, in making out a copy of so 
much of the record in this case as may be required by your petitioner 
for showing his authority to sue the stockholders of the defendant 
company for the assessment of thirty per cent. of their stock as pre- 
scribed by the said decree of December 14, 1880, to omit the matters 
and things specified in the foregoing petition as immaterial and un- 
necessary in any litigation in respect to the said assessment. 

If it should be deemed advisable to insert any of said petitions of 
stockholders and the answer and the exhibits and evidence filed, the 
matter of said last petition, known as the Georgia petition, would 
seein to be sufficient, as being the last and as indicating the char- 
acter of all, and furnishing the oceasion for the only adjudication 
upon the matter of a rehearing, namely, the late opinion and decree 
of this court reviewing the original and direct proceedings of the 
chancery court of the city of Richmond, resulting in said decrees 
of the 14th of December, 1880, and 3d January, 188], which con- 
stitute the authority of your petitioner to collect the said assess- 
ment. 

In addition to the said petitions, proceedings thereon, and reports 
aforesaid, petitions have been filed by several creditors and others 
having reference to interests in the fund under the control of the 
court upon which proceedings also have been had; all of which are 
entirely extraneous and immaterial, as aforesaid, and it is prayed 
that these also may be omitted, as aforesaid. 

JOHN GLENN, Trustee, 


CARRINGTON & FITZHUGH, | P.Q 

JOHN HOWARD, Ota 

And at another day, to wit, at a circuit court of the county of 
Henrico, continued by adjournment and held for said county, March 
25, 1885. 

Gienn’s Apm’R and Others 
v. 

NaTIoNAL Express AND TRANSPORTATION Company and Others. 
114 This cause came on this day again to be heard on the 


papers formerly read anc the petition of John Glenn, trustee, 
this day filed,and was argued by counsel; on consideration whereof 
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the court, being of opinion that the prayer of said petition is rea- 
sonable and proper and should be ‘granted, doth adjudge, order, 
and decree that the-clerk of this court, in making out a copy of so 
much of the record in this cause as may be required by John Glenn, 
trustee, for showing his authority to sue the stockholders of the de- 
feudant company for the assessment; of thirty per cent. of their stock, 
as prescribed by the decree of December 14th, 1880, heretofore en- 
tered in this cause, may omit therefrom the petition of J. J. A. Trot- 
ter, the petition of John E. Hurst and others, and the petition of 
Thos. L. Farish and others, the answers thereto, and exhibits and 
depositions with said petitions and answers respectively filed ; also 
the reports of Jolin Glenn, trustee, of bis action under the decree of 
July 21st, 1883; also the petition of Jennings, Bryan, and Purcell, 
the demurrer and answer thereto and exhibits therewith, and the 
depositions of witnesses referring to that petition; also the various 
reports of said John Glenn of his transactions as trustee and the 
various reports filed by master commissioner of this court, auditing 
the said reports and in reference to the details of the administration 
of the said trust and also the petitions of creditors and others in 
reference to interests in the fund under the control of the court, 
referred to in said petition of John Glenn, trustee, this day filed, 
and the proceedings had thereon; the court being of opinion and 
so deciding that the several matters and things above specified are 
immaterial and have no bearing upon the validity of the said de- 
crees of the 14th day of December, 1880, and the 3d day of Janu- 
ary, 1881, establishing the right and authority of the said John 
Glenn, trustee, to collect said assessment of thirty per cent. of the 
unpaid subscriptions to the capital stock of the defendant company, 
which decrees still remain in full force as when first entered. 


And at another day, to wit: * 
_ Atacircuit court of the county of Henrico, continued by ad- 
journment and held for the said county, December 13th, 1884. 


GLENN’s ADMINISTRATOR ) 

vs. 

NATIONAL EXPRESS AND TRANSPORTATION CoMPANY [{ 
and Others. 


In Chancery. 


115 VIRGINIA: 
In the Circuit Court of the County of Henrico, December 13th, 1884. 


This cause came on this day to be again heard on the papers 
formerly read and on the report of Commissioner Wm. J. Leake, 
dated on the 5th day of November, 1884, and filed in the office of 
this court on November 26th, 1884, which report was made pur- 
suant to decrees of the chancery court of the city of Richmond (of 
which court said Leake is one of the commissioners), rendered on 
January 22d,1884, February 9th, 1884, and March 8th, 1884, and 

* This decree was inadvertently omitted atits proper place, namely, at p. 210, after 
the decree of Dec. 9, 1884. 
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to which reports no exception had been taken, and on the various 
accounts marked from No. 1 to No. 8, inclusive, and “ Old trustees, 
account,” and the various depositions and exhibits returned there- 
with, and on the reports of Jobn Glenn, trustee, showing a settle- 
ment of his accounts from 13th August, 1883, to Jan’y 21st, 1884, 
and from that date to Octo. 8th, 1884, which accounts have been 
audited and approved by said Commissioner Leake, pursuant to the 
decree of Dec. 14th, 1880, and was argued by counsel; on considera- 
tion whereof the court doth approve and confirm the said report of 
Commissioner W. J. Leake of date Nov’r 5th, 1884, and all of the 
said accounts returned therewith, except so far as may be herein- 
after expressly otherwise provided; and the court being of opinion 
that the fund now under its control, and which has arisen from and 
is the fruit of the compromise decree of July 21st, 1883, should be 
distributed equitably amongst all the creditors of the defendant 
company, according to the scheme therefor reported by Commis- 
sioner Leake, and being also of opinion tliat the creditors of the 
defendant company (other than John J. Kelly, as to whom special 
mention will be hereinafter made) who are alsostockholders therein, 
and who are still in default in payment of the assessment made by 
the court upon their shares, a list of whom is filed by Commissioner 
Leake as account No. 8, should not receive their dividends for the 
present, and in order to carry out the said equitable distribution of 
said fund, the court doth adjudge, order, and decree that the follow- 
ing persons, or Charles Marshall and John Howard, their counsel of 
record, have leave to check on the Planters’ National Bank of Rich- 
mond, on an extract from this decree, for the following sums, on 
account of their debts, against the National Express & Transporta- 
tion Company, as reported by Commissioner Leake—that is to say: 
First. Debts due officers and emplovees: 


(See account No. 2 with Commissioner Leake’s report.) 


116 No.1 Gardner T. Getty, for the sum of.....-.-.- $34 98 
oe Bi section picieinighindlintbdictiitin 70 84 
ON RE GENO Bi OTe CEO 309 01 
ee aaa secicicnscnahecncealitatrtaads-dciniiianible 137 32 

5 Gen. Joseph E. Johnson (to be checked for by 
Rob’t Stiles, his attorney of record) for_..~- 975 29 
ee se eediienth acebaeubenanen 70 01 
OS i ala scsi hails 29 37 
NSE NRE SEE ORE EL AO Ne 19 58 
Bg kh ER CETTE SPR We Lane Se ToS T ee 486 67 
ES Ea ee Ree 137 10 
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gp eR ps sb caieeien heigl iced nievdneeteravenelit 47 00 
I ELL LIL LLL ALLL 84 02 
127 J. L. Brodie (this to be checked for), by Peg- 

ram «& Stringfellow, bis att'ys, for...... woe 03 38 
128 George A. Smith (this to be checked for), by 

Christian & Christian, his att’ys, for-...---. 239 83 
italia ele cactelddlial decane 115 22 
Be ERR ORR a HO NORE Tes 99 O1 
Se DD BOC cc cicncdwnicosiniwesmewens 178 98 
ES ae NPP Ca ay 162 82 
133 John J. Kelly, by Rob’t Stiles, his counsel, for-- 940 54 

Making in the aggregate the sum of-_.-~---- $9,744 69 


To be checked for by the creditors mentioned in said account No. 1, 
the dividends of E. W. Anderson (No. 52, amounting to $19.58), M. 
C. Y. Barry (No. 84, amounting to $54.54), G. A. Schwartzman (No. 
88, amounting to $17.18), and H. Heth (No. 125, amounting to 

$146.37), being retained under the control of the court until 
119 ~=they shall have paid their assessments on their stock or shown 

cause against such payment, making a total of $237.67 thus 
retained. 


And in like manner the following parties shall have leave to 
check on said Planters’ National Bank of Richmond for the divi- 
dends allowed them on their debts, as set out in the “ supplement to 
account No. 2,” as returned by Commissioner Leake, to wit: 


134 C. Raborg, or Charles Marshall and John Howard, his 


I i ascitic lid tetintitieneeiieatisiines $110 54 

so B. F. Corr, or the came counsel, $08 ..cceaceccoccence 9 35 
136 E. P. Reeve, assignee, or the same counsel, for:.---. - © 8 
137 Isaac E. H. DeGroff & Co., or the same counsel, for... 331 42 
138 W. H. Gover, or the same counsel, for-...........-- 50 88 
139 J. R. Braitwaite, or the same counsel, for....- sinnieamniidiis 229 48 
ee ED 00... co cieeinsessnanniaignabibinteninsiealilideline $777 47 


To be checked for by the creditors named in said “supplement to 
account No. 2.” 3 

And the court doth further adjudge, order, and decree that the 
following corporations, through their proper officers or Charles 
Marshall and John Howard, their coynsel of record, do check on 
said Planters’ National Bank of Richmond for the following sums 
as the dividends due them on their debts against the defendant 
company, according to account No. 3, with Commissioner Leake’s 
said report, to wit: 


The Baltimore and Ohio Railroad Co. for..... ----- $16,451 03 
2 Bank of Commerce, Baltimore, for ............._-- . 6,600 67 
DORN, Oh ROTNINS CF ccc nmin enen eemawe $23,051 70 


To be checked for under said account No. 3 with said report. 
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And the court doth further adjudge, order, and decree that the 
following corporations, or Charles Marshall and Jolin Howard, their 
counsel of record, do in like manner check on said bank for the fol- 
lowing sums as the dividends due them on their debts against the 
defendant company, according to account No. 4, with Commissioner 
Leake’s report, to wit: 


1 Philadelphia, Wilmington and Baltimore Railroad Co. 


| Ra ee Sara Spee me nO tae ES eee ae $1,346 O08 

2 Wilmington and Weldon Railroad Co. for-.-- 109 3: 

120 3 Northeastern Railroad Co. for...........--~. 024 42 
4 Charlotte, Columbia and Augusta Railroad Co. 

wn Sa AO Se. MRSC N A, ER RENE 85 33 

5S Richmond and Danville Railroad Co. for........--- 226 60 

meno on ememeels OF ...cnntdedenanimndial $2,091 77 


To be checked for under said account No. 4 with said report. 


And the court being of opinion that the debts mentioned in ac- 
count No. 1, returned with the said report, should be paid in full, 
all of said debts being for unpaid expenses of executing this trust, 
the court doth adjudge, order, and decree that the following parties 
have leave to check on the Planter’s National Bank of Richmond for 
the following sums, in full of the debts reported as due them in said 
account No. 1, with Commissioner Leake’s report, viz: 


1 Page & Maury for the sum of__.--- ney 
2 and 3 Jolin J. Kelly (Robert Stiles, his counsel) for... 515 24 
ee ee I picts ettitindncdccdeniaal 1,883 14 
TE RR MERE NON 250 O00 


Making an aggregate sum of $3,476.38 to be checked for by said 
creditor named in said account No. 1, with said report. 


And the court doth further adjudge, order, and decree that the 
following persons and corporations or Charles Marshall and John 
Howard, their counsel (except in cases where other counsel are ex- 
nema named, in which case then such counsel so named), shall have 


leave to check on said Planter’s National Bank of Richmond, on an 


extract from this decree, for the following sums, in payment of the 
dividends reported due to them by account No. 5 returned with 
Commissioner Leake’s said report, viz : 


No. 1 John M. Glenn, adm’r d. b. n. of W. W. Glenn, 


ES Sec EE MG ira A OE RR NCES I -- $7,458 90 
2 Francis Murray, for use of John R. Terry, for-. 2,715 25 
3 Henry M. Bash, trustee, for the sum. of....--- 16,359 11 
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ee iirc cae: deiniiieinainpippiinsoans 144 13 
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8 Pennsylvania Co. for insurance on lives and 

granting annuities trustee under the will of 
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Boughman, Thomas & Co. for...........---.- 2 36 
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rei ae Senne TT costes wlepaes a 9 66 
a Ce Ewe hese AMS LO 48 
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207 Evening Transcript for .-.--.----. ---- 22 33 
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216 Ammidon, Cranbie & Co. for.....-- beabdicledibdiiine 8 13 
217 Page & Maury (or L. R. Page, their counsel) 
BE c$utectcenaccanes conden senna wnt 125 87 
EEO We Bh Ete RO cccwen cocencteedbembenne 218 43 
Making an aggregate Of .....ccoc cecescocus $36,242 35 


— 


To be checked for by the creditors mentioned in account No. 5 re- 
turned with Com’r Leake’s said report. 


And the court doth retain the dividends of the following creditors 
mentioned in said report in account No. 5, who are alleged to be 
stockholders in default in payment of their assessments, until the 
further order of the court, to wit: John Farrell (No. 25), $3.78; J. 
Reynolds (No. 50), amounting to $8.74; J. Taylor (No. 74), amount- 
ing to $1.88; Canfield Bros. & Co. (No. 180), $72.00; Geo. W. Webb 
& Co. (No. 184), $4.81, and John B. Baldwin (No. 218), $354.45 ; and 
it being alleged that Wm. J. Hawkins claims to be the assignee of 
the claims of the Seabuard and Roanoke R. R. Co. (No. 18), on which 
the dividend would be $116.52, and of the Raleigh and Gaston R. 
R. Co. (No. 52),0n which the dividend would be $250.32, making 
for the two $346.84, and it being alleged that said Hawkins is a de- 
linquent shareholder, owing an assessment on shares, the 
said dividends are also retained on said debts until the further order 
of the court, and the court decides that the claim of Kelly & Piel 
(No. 206) should be disallowed, it appearing that the same has been 
paid, and the dividend of $428.25 allowed thereon is.retained for 
future distribution, making a total retained dividend under account 
No. 5 aforesaid of $1,220.75; and the court doth further adjudge, 
order, and decree that John J. Kelly, late trustee under the deed of 
Sept. 20th, 1866, in the proceedings mentioned, have leave to file 
his petition setting forth his claims for compensation for his services 
and for repayment of expenses incurred by him in the discharge of 
his duties as such trustee and in rendering his final accounts, which 

petition is accordingly now filed and the court will here- 
126 after consider the same, and it is expressly declared that 

nothing herein contained shall be construed as prejudicing 
his rights in regard thereto. 

And the court doth further adjudge, order, and decree that John 
Glenn, trustee, out of the moneys now in his hands as such, do de- 
posit at once in the Planters’ National Bank of Richmond, to the 
credit of this cause, the sum of $2,795.43 to meet in part the sums 
distributed under this decree. 

And the court not being prepared at this time to pass upon the 
question as to the claim of the Commonwealth of Virginia for pri- 
ority of payment of its claim, mentioned in Gommissioner Leake’s 
report aforesaid, the court doth adjudge and decree that this cause 
be recommitted to Commissioner W. J. Leake (who is hereby ap- 
pointed a special commissioner for the purpose), who is directed to 
ascertain and report to the court— 

Ist. Whether the Commonwealth of Virginia is entitled to any 
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priority of claim for payment of its said debts over the other credi- 
tors of the defendant company. 

2d. Whether the petitioner, John J. Kelly, is entitled to any ad- 
ditional compensation for his services and expenses in executing the 
trusts of the deed of Septem ber 20, 1866, over and above such amount 
as has been allowed him under this decree. 

All which the said commissioner will report to the court, with any 
matter specially stated, &c. 

A copy. 

Teste : GEO. W. CARTER, Clerk. 


And at another day, to wit, at a circuit court of the county of 
Henrico, continued by adjournment and held for the said county, at 
the court-house,on Monday, the 15th day of February, 1886. 


W. W. GLEeNN’s ADMINISTRATOR 
against 
Tue NATIONAL Express AND TRANSPORTATION Com- 
PANY and als. | 


-In Chancery. 


Upon motion of the complainants, it is ordered that this cause be, 
and it is hereby, referred to Special Commissioner Wm. J. Leake to 
enquire and report with all convenient speed whether the present 
call and assessment upon the stockholders will realize a sufficient 
amount to pay the indebtedness of the company in fulfillment of 
the trusts of the deed, and, if not, what additional call and assess- 
ment will be necessary to that end, including the costs and expenses 
of collection and of the administration of the fund. 


127 And at anotner day, to wit, at a circuit court of the county 

of Henrico, continued by adjournment and held for the said 

county, at the court-house, on Tuesday, the 16th day of February, 
1886. 

W. W. GLenn’s ADMINISTRATOR 

against | 

THe Nationat Express AND TRANSPORTATION [{ 

CoMPANY and als, } 


In Chancery. 


It is adjudged, ordered, and decreed that W. J. Leake do check 
on the Planters’ National Bank of Richmond, on the fund therein to 
the credit of this cause, for the sum of one hundred and seventy-five 
($175) dollars, in payment of his fees as special commissioner in 
this cause up to this date. 

And at another day, to wit, at a circuit court of the county of 
Henrico, continued by adjournment and held for said county, at 
the court-house, on Friday, the 19th day of February, 1886. 

W. W. Gienn’s ADMINISTRATOR 
against : 
ry i m | J . . ry “ > In Chancery. 
Tue NationaAL Express And TRANSPORTATION ’ 
CoMPANY and als. 


It is ordered that Charles Marshall and John Howard be, and the 
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same are hereby, anthorized each to check on the fund standing to 
the credit of the court in this cause in the Planters’ National Bank 
of Richmond for the sum of one thousand dollars on account of 
professional services rendered by them to John Glenn, trustee, in 
this cause. 


And at another day, to wit, at a circuit court of the county of 
Henrico, continued by adjournment and held for _ said county, 
at the court-house, on Saturday, the 27th day of February, 1886. 


W. W. GLENN’s ADMINISTRATOR 
a¢ ain t ‘ 
- ee _ >In Chancery. 
Tun NatTIionNAL Express AND TRANSPORTATION 
CoMPANY and als. 


Upon motion of the executrix of John B. Baldwin, de- 
128 ceased, it is ordered that so much of the decree entered in this 
cause on the 13th day of December, 1884, as retains the sum 
of $354.45, a dividend allowed upon the claim of the said John B. 
Baldwin by Commissioner Leake in his report of November, 1884, 
on the suggestion that the said Baldwin was a stockholder in the 
defendant company, be, and the same is hereby, rescinded, the court 
not now passing upon the question whether the said Baldwin was or 
was not such stockholder, and leave is hereby given to Susan Bald- 
win, executrix, &c., or Legh R. Page, her counsel, to check upon the 
fund to the credit of the court in this cause in the Planters’ National 
Bank of this city, on filing therewith a certified extract from this 
decree, for the said sum of three hundred and fifty-four 44, dollars, 
with interest thereon from the 13th day of December, 1884. 


And at another day, to wit, at a circuit court of the county of 
Henrico, continued by adjournment and held for the said county, 
at the court-house, on Friday, the 26th day of March, 1886. 


W. W. GLENN’s ADMINISTRATOR 
against 
Tar NATIONAL ExprREss AND TRANSPORTATION Com- 
PANY and als. } 


-In Chancery. 


This day this cause came on to be further heard upon the papers 
formerly read and upon the report of Special Commissioner Wm. J. 
Leake, filed in the clerk’s office on the 13th day of March, 1886, to 
which there is no exception, and was argued by counsel. On con- 
sideration whereof, it appearing to the court that the debts due by 
the defendant company as of November Ist, 1884, principal and 
interest, exceeded the sum of five hundred ‘and eighty thousand 
dollars ($580,000), and that the returns from the present call of 
thirty per cent. will probably not exceed two hundred thousand 
dollars ($200,000), leaving, say, three hundred and eighty thousand 
dollars, and all interest accumulated since November Ist, 1884, and 
to accumulate, and accruing costs and expenses still to be paid, the 
court is of opinion and doth accordingly order, adjudge, and decree 
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that, in addition to the said call of thirty per cent., it is now neces- 
sary and proper to make a call for the residue of fifty per cent. re- 
maining uncalled for and unpaid upon the capital stock of said 
company, and doth therefore further adjudge, order, and decree 
that a call and assessment be, and the same is hereby, made upon 
the capital stock and stockholders of the said National Express 
and Transportation Company of fifty per centum of the par value 
of the said stock, being fifty ($50) dollars on each and every share 

thereof, and that the stockholders of said company and each 
129 = and every of them and their legal representatives and assigns 

be, and they are hereby, severally required to pay the several 
amounts hereby called for and assessed to John Glenn, of the citv 
of Baltimore, in the State of Maryland, substituted trustee in said 
deed of trust from said company of the 20th day of September, 1866, 
in the proceedings mentioned, and the said trustee is hereby author- 
ized and directed to collect and receive the said call and assessment 
and to take such prompt steps toward that end, by suit or other- 
wise, and in such jurisdictions as he may be advised, and liberty is 
hereby reserved to the creditors and to said trustee to move the 
court for such further order in the premises as may be necessary and 
proper. 

And in respect to the collections to be made under this decree the 
same directions are given to the said trustee as are contained in the 
decree of December 14th, 1880, in reference to collections to be made 
and the proceedings to be had thereunder. 


The report of Commissioner William J. Leake, referred to in the 
foregoing decree and filed on the 13th day of March, 1886, is in the 
following words and figures, to wit: 


“( Report.) 
“ COMMISSIONER’s Orricr, March 12, 1886. 


“W W. GLenn’s ADMINISTRATOR 
against 
Tuer NATIONAL EXPRESS AND TRANSPORTATION COMPANY and als. 


“To the circuit court of the county of Henrico: 

“The undersigned respectfully reports to the court that on Feb- 
ruary 16th, 1886, at the instance of John Howard, Esq., counsel for 
the complainants, and Jolin Glenn, trustee, he issued notices to all 
the parties to the above-mentioned case, fixing on this office as the 
place and February 22d, 1886, as the time for executing the require- 
ments of the order of reference entered in this suit on F ‘ebruary 15th, 
1886. The said notice, with evidence of service thereof endorsed 
thereon, will be found returned herewith. 

“The said order of reference was in the following words: 

“Upon motion of the complainants, it is ordered that this cause 
be, and it is hereby, referred to Special Commissioner Wm. J. Leake 
to enquire and report with all convenient speed whether the present 
call and assessment upon the stockholders will realize a sufficient 
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amount to pay the indebtedness of the company in fulfillment 
130 scoff the trusts of the deed, and, if not, what additional call and 

assessment will be necessary to that end, including the costs 
of collecting and of the administration of the fund. 

“On February 22d, 1886, your commissioner, attending at his 
office and in the presence of John Howard, Esq., counsel for the 
complainants end counsel for John Glenn, trustee, took the deposi- 
tion of said John Glenn, which is herewith returned. 

“The deposition and the special report of John Glenn, trustee, 
therein mentioned and the papers previously in the cause furnish 
the basis for this report. In response to the said decree of the 15th 
February, 1886, your commissioner reports that the present call and 
assessment upon the stockholders will not realize a sufficient sum to 
pay the indebtedness of the company in fulfillment of the trusts, 
and that an additional call and assessment will be necessary for that 
purpose. 

“ What additional call and assessment will be necessary ? 

“In order to answer this enquiry the commissioner will refer the 
court to Commissioner Leake’s report of November 5th, 1884, from 
which it will appear that the debts due by the National Express 
and Transportation Company up to November lst, 


So csin suemeiisigdelidionbenelininatih ateaiinaite $580,000 00 
And it appears that the net returns from the present 

call of 30 per cent. will probably be-_---- ialigiviabiniiiinginiiath 200,000 00 

Pe cicicncn sins eneren winenudeiuitigneapaih elegans <a: or 


and all the interest to accumulate since the Ist of November, 1884. 

“Tfacall for 30 per cent. will only produce $200,000 net it is 
probable, nay, almost certain, that it would take an assessment or 
call of 50 per cent., the balance remaining uncalled, to produce 
$380,000 net, to say nothing of increasing indebtedness from the 
accumulation of interest and the loss of solvent subscriptions by 
death, &c. 

“ Special reference is made to the deposition of John Glenn hereto 
annexed. 

“ Respectfully submitted, 
“WM. J. LEAKE, 


“Special Commissioner. 


“ Commissioner's fees for this report, notices, and depositions and 
examining papers, $15, charged to trustee.” 


“ COMMISSIONER'S OrFrice, February 22d, 1886. 
“ GLENN’s ADMINISTRATOR, Kc., 
against 
“ THe NATIONAL EXpReEss AND TRANSPORTATION CoMPANY and als. 


“The depositions of John Glenn and others taken before 

131 me, Wm. J. Leake, special commissioner of the circuit court 
of Henrico county, on this 22d February, 1886, at my office, 
Richmond, Virginia, pursuant to a decree rendered in said cause on 
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the 15th February, 1886, and notice duly given to this date, to be 
read in evidence in the above-entitled cause. 


“Present: John Howard, Esq., of counsel for complainants and 
of counsel for John Glenn, trustee; John Glenn, in person. 


“ JoHN GLENN, a witness of lawful age, being first duly sworn, de- 
poses and says as follows: 


“1st question by commissioner. Are you the trustee substituted 
as such under the decree of December 14th, 1880, in this suit ? 

“ Answer. I am. 

“2d question by same. Please read over the decree of the 15th 
February, 1886, entered in this suit and under which the commis- 
sioner is now acting, and state to the commissioner— 

“1. Whether the present call and assessme.t upon the stockhold- 
ers will realize a sufficient amount to pay the indebtedness of the 
company in fulfillment of the trusts of the deed ; and, if not, 

“2nd. What additional call and assessment will be necessary to 
that end, including the costs and expenses of collecting and of the 
administration of the fund? 

“ Answer. I have already read the decree in question, and I am 
not only satisfied that the present call will not yield sufficient money 
tu liquidate the indebtedness of the company, but if the same ob- 
structions continue to bethrown in the way it is very doubtful whether 
a call for the fiftv per cent. additional still uncalled for will liquidate 
that indebtedness. I would refer the court to iny last report, where 
the condition of affairs is entered into in detail—I mean the condi- 
tion of affuirs showing the difficulties surrounding the execution of 
this trust and showing the causes tending to diminish the returns 
from any call, no matter what the amount. 

“The present call of thirty per cent. has so far yielded about 
$80,000 net for distribution under the deed. If the exhaustion of 
this call yields $200,000 net, I shall be very much surprised. Ina 
further call many of the stockholders, collections from whom make 
up the amount of the present call, can never again be reached, and 
there is every reason to believe that as we go on collecting under 
the present call still more of those who are obliged to pay will place 
their affairs in a way tu avoid any possibility of reaching them in 
the future. 

“We have had instances of this already. The unpaid indebted- 

ness, as shown by the commissioner’s report, now exceeds a 
132 half million of dollars and is increasing daily by the accu- 
mulation of interest. 


“And further this deponent saith not. 
™ JOHN GL ENN ~F 


“Sworn to and subscribed before me by the said John Glenn, in 
the city of Richmond, Va., this 22d day of February, 1886. 
“WM. J. LEAKE, 


“ Com’r in Chancery.” 


15—67 
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“ VIRGINIA: 


“In the Circuit Court of the County of Henrico, February 15th, 
1886. 


“ GLENN’s ADMINISTRATOR, Xc., \ 
against 
NATIONAL Express AND TRANSPORTATION CoMPANY and als. j 


“Upon motion of the complainants, it-is ordered that this cause 
be, and it is hereby, referred to Special Commissioner Win. J. Leake 
to inquire and report with all convenient speed whether the present 
call and assessment upon the stockholders will realize a sufficient 
amount to pay the indebtedness of the company in fulfillment of 
the trusts of the deed; and, if not, what additional call and assess- 
ment will be necessary to that end, including the costs of collecting 
and of the administration of the fund. 

“A copy. 


“ Toste : GEORGE W. CARTER, Clerk.” 
“ Notice. 


“ COMMISSIONER’S OFFICE, 
| “ Ricumonp, VA., February 16th, 1886. 
“The parties to this suit are hereby notified that I have fixed on 
this office (corner Eleventh and Bank streets) as the place and 
Monday, February 22d, at 12 o’clock m., as the time for executing 
the requirements of the above-mentioned decree. 


“WM. J. LEAKE, Commissioner.” 
133 “ (Endorsed.) 


“ We acknowledge service of the within notice. 
McGUIRE & ELLETT, 
JOHN HOWARD, 
Attorneys and Counsel for the Trustee, John Glenn, and 
the Oreditors Whose Claims Were Established by 
Decree of 14th December, 1880. 
CHRISTIAN & CHRISTIAN. 


“ Executed in the city of Richmond February 17, 1886, by deliv- 
ering to Joseph R. Anderson, director of the National Express and 
Transportation Company, a copy of the within, he being a resident of 
the city of Richmond and the only officer of said company residing 
in the city of Richmond. 

“LEWIS P. WINSTON, 
“ Sheriff City Richmond.” 

And at another day, to wit, at a circuit court of the county 


of Henrico, continued by adjournment and held for the said county, 
at the court-house, on Saturday, the 10th day of April, 1884. , 


’ 
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W. W. GLenn’s ADMINISTRATOR 
against 
Tye NATIONAL Express AND TRANSPORTATION Com- 


In Chancery. 
PANY and als. | 


Upon reading the petition of John Glenn, trustee, and Exhibit 
“A” therewith, this day filed, it is ordered that the matter of said 
petition be referred to Special Commissioner Wm. J. Leake to en- 
yo and report what additional commissions or what specific ad 
ditional compensation, if any, it is right and proper that the said 
trustee shall receive for his services in the execution of the trusts of 
the deed of September 20th, 1866. 


The petition and Exhibit “A,” referred to in the foregoing order, 
are in the following words and figures, to wit: 


134 ( Petition.) 


“GLENN’s ADMINISTRATOR, Xc., 
against 
Tue NATIONAL Express AND TRANSPORTATION CoMPANY et als. 


“To the Hon. B. R. Wellford, judge of the circuit court of Henrico 

Co., Va. 

“The petition of trustee, duly appointed in the above case, re- 
spectfully shows— 

“That, notwithstanding the decision of this honorable court on 
the conclusiveness of the decree passed by the chancery court of the 
city of Richmond on December 14th, 1880, and notwithstanding 
that the said decision has been supported by decisions in five circuit 
courts of the United States, two State supreme courts, and two sepa- 
rate Cecisions in the circuit court for the District of Columbia, each 
step of the trustee is obstructed by every device that can suggest 
itself to the defendant stockholders or their attorneys. This cause 
not only involves the execution of the trust in immense and what 
would otherwise be needlessexpense, but it makes necessary for the 
trustee an amount of labor which does not properly belong to a 
trustee, but without which this trust never could have been exe- 
cuted. 

“Your trustee has been obliged not only to visit the different 
points where cases were instituted for the purpose of giving them 
personal attention, but, after institution, has been obliged to revisit 
these points, many of them remote, again and again in order to se- 
cure the bringing of these cases to trial, and he has done this, as 
promptness is of the greatest importance to the solvent stockhol lers, 
who are finally to pay these debts. 

“These causes have brought up points little understood by the bar 
generally, and your trustee has been obliged not only to get up the 
facts by statement of the accounts, of which there is a very great 
number, but has been obliged to get up the law and furnish it in 
nuimberless instances. 

“ Besides this, he has been called upon to state accounts over and 
over again for stockholders, whose only object has been to obstruct, 


116 JOHN GLENN, TRUSTEE, &C., VS. THOMAS J. SUMNER. 


and when it is considered that there are over one thousand of these 
stockholders, and one-half of them are, directly or indirectly, through 
their attorneys, requiring information, your honorable ‘court will 
understand the labor connecte d with this trust. 
“ Besides this, in évery case so far, except the Missouri, Illi- 
135 nois, California, and: Texas cases, your trustee has been 
ob lized to produce witnesses at time of trial to prove the 
books, to produce the books themselves, and to be present in person 
as a witness. 

“In the Raleigh cases the books were produced, thrice the case 
being continued. 

“In the New Orleans cases the books were produced, and your 
trustee, with his witness, were detained for some time for the action 
of the court. 

“In the Charlotte cases your trustee and witnesses were de- 
tained a whole week, and your trustee has been informed that the 
books must be shortly produced at Atlanta, Montgomery, and West 
Virginia. See exhibit filed herewith, marked ‘ Exhibit A!’ 

“It is only necessary to refer to the accounts already filed to 
show the constant absence which three requirements render neces- 
sary. 3 

“ Your trustee has endeavored, by producing the books once and 
showing the accounts to the attorney and offering to furnish an 
exact transcript, to prevent the loss of time and expense incurred 
in this constant production, but the only reply has been that the 
books must be produced in each case. 

“From the experience of the last five years, for five years have 
elapsed since the rendition of the decree, it is not unreasonable to 
believe that more than this time must elapse before this trust can 
be executed. 

“ Your trustee respectfully represents that in consideration of the 
above facts and of the labor, time, and responsibility connected with 
this trust the compensation allowed by the deed of trust is inade- 
quate, and asks that the court will allow him on the collections 
made and to be made an additional commission of — per cent. for 
his services, or such additional specific compensation as may seem 
proper to report under the circumstances; and he prays that such 
other further and general relief may be granted to him as to equity 
may seem meet. 


“JOHN GLENN. 
“Crry oF Ricumonp, 7d wit: 


“This day John Glenn personally appeared before me, a notary 
public in and for the city of Richmond, Virginia, and made oath 
that the facts stated in the foregoing petition are true, as he verily 
believes. 

“Given under my hand this 5th day of April, 1886. 


“WM. J. LEAKE, WN. P.” 


a ee 
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136 “ Exarnit ‘A.’ 


1880, Dec. 29 and 30, Richmond.—lIn connection with bonds. 

1883, July 20, 21, Richmond.—To contest petition of Hurst ef als. to 
set aside decree. Books produced. 

Aug. 18 and 19, Richmond.—In connection with petition. Books 
produced. 

Aug. 24 and 25, New York.—To procure missing books and exam- 
ine record regarding stockholders. 

Sept. 1 to 24, inclusive, St. Louis, | To meet compromising stock- 

Cincinnati. { holders and arrange for suits. 

Oct. 12, Washington.—To arrange for bonds in attachment suit and 
consult with counsel. 

Oct. 15th to Richmond, 
Novy. 2, inclusive, Raleigh, 

Charleston, 


Savannah, To arrange with local counsel 
Augusta, - and advise as to what suits to 
Atlanta, bring. 

Montgomery, 

Mobile, 


New Orleans. } 
November 12 and 13, Richmond.—To consult with court as to em- 
ployment of counsel. 
Dec. 3d, Philadelphia.—To advise with locai counsel as to stock- 
holders and to arrange for compromise. 
Dee. 12, Washington.—In connection with court proceedings, &c. 
1884, Jan’y 18th, Washington.—In connection with court proceed- 
ings and to consult as to condition of stockholders. 


Feb. 26 to Richmond, 
M’ch 11, inclusive, Raleigh, | To advise with local counsel as 
Atlanta, | to condition of stockholders 
Montgomery, { and as to proposals from .op- 
Mobile, posing counsel. 


New Orleaus. | 
April 14 to St. Louis, 1 To advise with local counsel and in- 
19, inclusive, Parkersburg, | vestigate the conditions and 
Cincinnati, { whereabouts of certain stockhold- 
Chicago. > em 
April 14, Richmond.—Attorney sent in connection with making 
new parties to suit. 
May 23 to 25, inclusive, Richmond.—Court proceedings. 
June 13 to 15, inclusive, Richmond.—Court proceedings. 
June 25 Charlottesville 
to 28, inclusive, Lynchburg, 
Staunton. 
137. Aug. 6 to 8, Norfolk —To advise with local counsel. 
Oct. 6 to 8, Richmond.—In connection with court proceedings. 
Oct. 27 to 28, Charlottesville—In connection with suits. Books pro- 
duced. 
Noy. 13 to 15, Richmond.—With records. 


| In connection with compromises 
and suits. 
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Nov. 17to Montgomery, | wp pooks. 
21 inelusive, Atlanta. ' 

Dec. 1, Richmond.—Attorney to R. 

Dec. 3 to 6, Raleigh, N. C—Suits assigned and postponed. Books 
produced. 

Dec. 10 to 12, Raleigh, N. C—Suits assigned and postponed. Books 
produced again. 

Dec. 17 to 19, Cincinnati.—In attachment suit. 

Dec. 22 to 23, Charlottesville.—Clerk with books to take depositions. 

1885, Jan. 6 to 7, Covington, Va.—Clerk with books. 

Jan. 20 to 22, Richmond.—With attorney to oppose Georgia petition. 
Books produced. 

Feb. 4 to 5, Richmond.—Attorney and clerk with books to oppose 
Georgia petition. 

Feb. 19 to 21, Richmond.—Attorney and clerk with books to oppose 
Georgia petition. 

April 2 to 18, New Orleans, \ To try cases, consult with counsel, 


Montgomery, > “ent 
Pr i “’ and produce books for examination. 


April 27 to 28, Charlottesville—Clerk with books to take depositions. 
June 3 to 7, Raleigh.—To try suits. Books produced. 
June 13, Philadelphia—To see opposing counsel. 
July 14 to 20, New York, | To consult with counsel in suits insti- 
Boston. { tuted or to be instituted. 
July 22 to 24, Richmond.—In connection with Virginia cases. 
Aug. 31, Sept. 1st and 2d, Norfolk.—To arrange for changing coun- 
sel and pressing suits. 
Sept. 8, 11, Lexington, | Clerk to examine papers of M. G. Har- 
Staunton. | man. 
Nov. 4 to 6, Staunton.—Clerk with books to take depositions. 
Nov. 24 to 26, New York.—Clerk with books to take depositions. 
Dec. 12 to 19, Charlotte, N. C_-—To try cases. Books produced. 
1886, Jan. 4, Richmond.—For consultation. 
Jan. 11, Washington.—In connection with attachment suit and other 
ases, compromise, ete. 


And at another day, to wit, at a circuit court of the county 
138 of Henrico, continued by adjournment and held for the said 
county, at the court-house, on Tuesday, the 15th day of April, 


1886. 


W. W. GLenn’s ADMINISTRATOR 
against 
Tue NATIONAL [IEXpRess AND TRANSPORTATION Com- 
PANY and als. 


{ In Chancery. 


This day this cause came on to be further heard upon the papers 
formerly read and upon the petition of John Glenn, trustee, this 
day filed, and was argued by counsel; on consideration wheteof the 
court, being of opinion that the prayer of said petition is reasonable 
and proper and should be granted, doth adjudge, order, and decree 
that the clerk of this court, in making out a copy of so much of the 
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record in this cause as may be required by the said John Glenn, 
trustee, for showing his right and authority to sue the stockholders 
of the defendant company for the call and assessment of fifty per 
cent. of their stock ~ by the decree entered in this cause on the 
26th day of March, 1886, may, after inserting the proceedings had 
up to and including the decree entered in the cause on the 25th 
of March, 1885, as prescribed in said decree, omit the following 
matters and things of date subsequent to the said decree of the 25th 
of March, 1885: 

The matter of the injunction restraining the payment of John O. 
Reid’s estate of a certain sum decreed to it on the 13th day of De- 
cember, 1884; the matter of the petition of Stephen W. Jones, a 
creditor of said company; the report of the clerk of this court, filed 
on April 4th, 1885, touching the tax on the fund in bank to the 
credit of the court and cause; the matter of the petition of John 
Blair Hoge as to compensation for his services as trustee; the matter 
of the petition of John J. Kelley touching his claim to compensa- 
tion and reimbursement as trustee; the matter of the petition of 
James L. Kemper, an alleged stockholder, for a compromise of his 
liability ; the matter of the petition of W. R. McGee, an alleged 
stockholder, for a compromise of his liability; the several reports 
and accounts of John Glenn, trustee, of his transactions as trustee; 
the matter of the petition of Agnes H. M. Taliaferro for a compro- 
mise of the liability of the estate of Alexander G. Taliaferro, deceased ; 
the matter of the petition of Robert P. Dodge for a compromise of 
his liability, and the matter of the petition of John Glenn, trustee, 
touching the liability of the estate of Joshua H. Evans, deceased, 
and praying liberty to accept a compromise as to the same, the court 
being of opinion and so deciding that the several matters and things 
above specified are immaterial and irrelevant to the validity of the 
said decree of the 14th of December, 1880, and the 3d of Janu- 

ary, 1881, establishing the right and authority of the said 
139 John Glenn, trustee, to collect said assessment of thirty .per 

cent. of the unpaid subscriptions to the capital stock of the 
defendant company; which decrees remain in full force as when 
first entered, and that the said several matters and things above 
specified are also immaterial and irrelevant to and have no bearing 
upon the validity of the said decree of March 26th, 1856, making 
an additional call and assessment of fifty per cent. upon the said 
capital stock and stockholders of said company. 


The petition referred — in the foregoing decree is in the following 
words and figures: 
“W. W. Gienn’s ADMINISTRATOR and als. 


against 
Tue NATIONAL Express AND TRANSPORTATION COMPANY and 
Others. 


“The petition of John Glenn, trustee, respectfully states that on 
the 26th of March, 1885, a decree was entered authorizing the clerk 
of this court, in making out a copy of so much of the record in this 
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ause as might be required by your petitioner for showing his 
authority to sue the stockholders of the defendant company for the 
assessment of thirty per cent. of their stock, as prescribed by the 
decree of December 14th, 1880, to omit the matters and‘ things 
specified in a petition filed by your petitioner as immaterial and 
unnecessary in any litigation instituted to enforce the payment of 
said assessment. Your petitioner now states that since the 25th 
day of March, 1885, certain other voluminous proceedings have 
been had in the further administration of the trust, which, with the 
exhibits filed, have considerably increased the bulk of the record 
without in any manner affecting the original and direct proceedings 
which resulted in the decree of December 14th, 1880. 

“The subsequent matters embrace petitions by new creditors 
praying permission to prove their debts,and proceedings had thereon ; 
accounts and reports filed by your petitioner showing his acts and 
doings under said decree of December 14th, 1880; reports‘filed by 
Master Commissioner Wm J. Leake respecting the same petitions 
filed by various stockholders presenting offers of compromise of 
their liabilities, under the act of Assembly of March 17th, 1854, and 
the proceedings had thereunder, and like matters of administration, 
neither the substance or the details of which have any relevancy 
either to the said decree of December 14th, 1880, making a call of 
thirty per cent. upon the capital stock of the company, or to the 
similar decree entered in this cause on the 26th day of March, 1886, 
making a call of fifty per cent. on said stock, being the remainder 
then uncalled for and unpaid upon the same. 

“ Your petitioner further shows that on the 15th day of February, 

1886, a decree was entered in this cause directing Special 
140 Commissioner Wm.J, Leake toenquireand report with all con- 

venient speed whether the present call and assessment upon 
the stockholders will realize a sufficient amount to pay the indebted- 
ness of the company in fulfillment of the trusts of the deed, and, if 
not, what additional call and assessment will be necessary to that 
end, including the costs of collecting and of the administration of 
the funds. After due proceedings had under the said decrees, the 
said commissioner filed his report on the 13th day of March, 1886, 
and in accordance with tlrat report, on the said 26th day of March, 
1886, the said decree was entered making the additional call of fifty 
per cent. upon the capital stock of the company as aforesaid. 

“ Your petitioner further states that, in view of the said last de- 
cree, it is now necessary that such an- amendment be made to the 
record to be used in enforcing the said decree as will show the said 
special proceedings resulting in the said decree and the said decree 
itself; but your petitioner is advised that the said above-described 
proceedings appertaining and incidental to the administration of 
the trust are wholly immaterial for such purpose, and if copied 
and made part of the record for the purpose of showing your peti- 
tioner’s right and authority to sue for and collect the said fidty per 
cent. required to be paid by the said decree of March 26th, 1886, 
the same would only uselessly augment the already enormous bulk 
of the record, and in case of appeal in any of the numerous suits to 
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be brought in the enforcement of the said decree would inflict 
either upon the plaintiff or the defendants a totally unnecessary 
amount of additional costs in taking the litigation to an appellate 
court. It is the duty and object of your petitioner to prevent incur- 
rence of unnecessary costs in the premises, and he therefore prays 
that the court will pass an order directing the clerk of this court (as 
was done by the said order of the 25th of March, 1885, in reference 
to similar matters)—directing the clerk of this court, in making out 
a copy of so much of the record in this case as may be required by 
your petitioner for showing his authority to sue the stockholders of 
the defendant company for the said call and assessment of fifty per 
cent. of their stock, as prescribed by the said decree of March 25th, 
1886, to omit the matters and things specified in the foregoing peti- 
tion as immaterial and unnecessary in any litigation in respect to 
the enforcement of said call and assessment. 


“JOHN GLENN, Trustee.” 


i4l | Endorsed: ] Supreme Court U. S. 1889, October term. 
No. 67. John Glenn, trustee of the National Express & 
Transportation Co., pl’ff in error, vs. Thomas J. Sumner. Stipula- 
tion as to printing addition to record. 
[Stamped :] Office Supreme Court U.S. Filed Sep. 20, 1889. 
James H. McKenney, clerk. 
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JOHN GLENN, 


Trustee of the National Express and Transportation 


Company, 


PLAINTIFF IN ERROR, 


TITOMAS J. SUMNER, 
DEFENDANT IN ERROR. 
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In Error to the Cireut Court of the United States 
for the Western District of North Carolina. 
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BRIEF OF THE PLAINTIFF IN ERROR. 


John Glenn, trustee, plaintiff in error, instituted an action of 
assumpsit against the defendant in error, Thomas J. Sumner. on 
the 16th day of November 1883, in the Cireuit Court of the 
United States for the Western District of North C‘arolina. upon 
the following cause of action: 

The plaintiff below alleged that by a decree of the Chancery 
Court of the city of Richmond in the State of Virginia, passed 
on the 14th day of December I8S0, in a cause therein pending 
in which John W. Wright sheriff of the city of Richmond, and 
as such. ofticial administrator of W. W. Glenn deceased. and 


other persons claiming to be ereditors of the National Express 
and Transportation Company, a body corporate under the laws 
of the State of Virginia, were plaintiffs, and the said National 
yx press and Transportation Company, John J. Kelly, John 
Blair Iloge and others were defendants, an assessment of thirty 
dollars a share was levied upon the stock and stockholders of the 
National Express and Transportation Company, for the purpose 
of paying the debts of said company, ascertained and established 


by the said decree of the Chancery (Court. 
Ile further alleged that by that decree, he, the said Glenn, 


had been appointed trustee to execute the provisions of a deed 
of trust made by said National Express and Transportation Com. 
pany on the 20th day of September 1866 to John Blair lloge, 
John J. Kelly and C. Oliver O’ Dorinell, as trustees for the bene- 
fit of the creditors of said company, by which deed the said 
company conveyed to the said trustees all its property of every 
kind, in trust for the payment of its debts aceording to certain 
priorities established by said deed, the said original trustees hav- 


ing been removed from the trust by the decree. 


He alleged that he had duly qualitied to act under said decree, 
and that by virtue of his appointment he became entitled to sue 
for and collect from the stockholders of the National Express 
and Transportation Company the amount of the said assessment 
of thirty dollars per share on their stock. 


Ile further alleged that the plaintiff in error, Thomas J. Sum 
ner, was the holder of two hundred and fifty (250) shares of the 
stock of said company at the time of the said decree, and that Is 
virtue thereof the said Sumner had become indebted to him, the 
said Glenn, trustee, to the amount of seven thousand five hun 
dred (87,500) dollars, and being SO indebted had promised to pay 


the same to him. 
The complaint sets out but a single cause of action. 


The tirst defence made by the answer is in effect a general 


denial of the cause of action set forth in the complaint. It is 
contained in the first four paragraphs of the answer, and makes ° 


the first issue. 
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The second issue is made on the plea of the Statute of Limi- 


tations of three vears. 


The third issue is on the plea of the Statute of Limitations of 


ten years. 
hese pleas of limitations constitute the second defence. 


The fourth issue is upon a plea of the defendant that he had 
subscribed for fifty shares in a company which sometime after 
wards organized as the National Express and Transportation 
Company. That he paid no money, received no certificate for 
his shares, and transferred them to one Hart. who, or whose 
assignees, were accepted by the company in the place and stead 
of the defendant. 


rhe plea then states that this transfer was made more than 
ten years before the suit was brought, and sets up the Statute of 


Limitations in such case in bar of the same. 


Precisely what issue this plea tenders is not seen, but it is the 
fourth issue in order. 

The fifth issue is upon the plea that the defendant was ad judi 
cated a bankrupt on the 4th of Angust 1875, by the District 
(‘ourt for the W estern District of North Carolina, and reeeived 
his discharge on the 31st day of May IS7?. 

The error complained of arises from the instruction of the 
(‘ourt on the ashe made (oT) this plea. 


The bill of exceptions to be found On the pages Sand 9 of the 
Record, shows that at the trial of the case, it was proved that the 
defendant was a stockholder of the National Express and Trins 
portation Company, a corporation under the laws of the State of 
\ irginia, to the AMOUNT of two hundred and tifty (250) shares: 
that at the time of the organization of the Company, he paid a 
certain percentage on his stock, and that the residue was unpaid. 
That the corporation suspended business, became insolvent, and 
made a deed of trust to trustees to secure its creditors in the year 
1866. That in the year 1875 the defendant filed his voluntary 
petition in bankruptey in the District Court of the United States, 
and was thereafter adjudged a bankrupt, and discharged from all 
his debts and liabilities in the year 1879. That a decree was 


rendered on the 14th day of December 1880, by the Chancery 
Court of the city of Richmond, as set forth in the complaint, 
and ud COPy of the Record Or that case Is made part of the bill 
of exceptions. 

The present suit Was brought on the 16th of November 18383, 
to recover from the defendant thirty per cent. of the par value of 
the two hundred and fifty (250) shares held by him, and the 
answer shows the defences set up, which include the plea of his 
discharge in bankruptcy in bar of recovery. 

That the plaintiff contended that it was not a provable debt at 
the time of filing the petition in bankruptey. 

The Court held that it was a provable debt, and that the dis 
charge barred it, and so instructed the jury; and that the jury 
rendered a verdict for the defendant. 

The bill of exceptions is not altogether in the usual form, and 
it has been agreed that it shall be treated as corrected in accord 
ance with the certificate of the Cireuit Judge before whom it 


Wiis tried. 


= In tHE SvucprReEME Court of 
SOHN (aLENN, Trustee. 


me Unrren Sates. 


Tuomas J. Sumner. October Term, sso. No. 67 


STIPULATION OF COUNSEL. 


It is agreed that the bill of exceptions in this case shall ly 
treated and considered ils if amended nn accordanee with the cer 
tifieate of the Tlon. Ilugh L. Bond, bearing date the 12th day 


of (etober Isst, ana hereto attached 


S. F. Puturps. 

For Sumwines 
Cuartes Marsnatt. 
oun Llowarp. 


Fon (i/, nv, 7) rahe 
October 14 [Ss 
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Joun GLENN. 
T puate or th, National . ‘ 
7 a Ix tHe Crrecvir Court oF THE 
Keepre AS and Transportation 
Company, ('Nrrep STaTEs For THE W Est- 
PLAINTIFF. 


Vs, 


ERN District or Nortu Caro- 


LINA. 
Tuomas J. SuMNER. 

I. Hugh L. Bond. Judge of the Cireuit Court of the United 
States for the Fourth Judicial Cireuit, do certify that l presided 
at a Cirenit Court of the United States held for the Western 
District ot North Carolina, begun on the second Monday in 
December, in the year eighteen hundred and eighty-five, at the 
Court-House in the city of Charlotte, in the State of North 
Carolina, at which term of said Cireuit Court, and on the 18th 
day of December in the year aforesaid, there was tried before 
me as such Judge of said Court, the case of John Glenn, trustee 
of the National Express and Transportation Company, against 
Thomas J. Sumner; and I do further certify that I wrote and 
signed the bill of exceptions in said cause, as the same now ap- 
pears in the printed Record of the said case, now pending in the 
Supreme Court of the United States, entitled, John Glenn, trus- 
tee of the National Express and Transportation Company, plain 
tiff in error, against Thomas .J}. Sumner, defendant in error, in 


the words and figures following: 


EXCEPTIONS. 


(Vpendl (nurt of th Ln ite dj Nite &. WW, ate yi District of North 


Carolina. sy Charlotte. Der orb ,* 7 mil TSS5. 


Joun GLENN. trustee of National Ix press and Transportation (‘o.. 
Plaintiff. 


Tuos. Sumner. Defendant. 


The plaintifl excepts te the ruling of the (Court in above 
entitled CASC, and for eause of exception shows that upou the 
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trial in said case, at term aforesaid, it was proved that the de- 
fendant, Thos. J. Sumner, was a stockholder in the National 
Express and Transportation ( oOmpany, a corporation duly orgati- 
ized under the Act of the Legislature of Virginia, ratified 12th 
December 1865; that at the time of the organization of said cor- 
poration, he paid per cent. on his said stock, and residue was 
unpaid; that the said corporation suspended business because m- 
solvent, and made a deed of trust to trustees to secure its cred! 
tors in the year LS66: that in the vear IS7., the defendant filed 
his voluntary petition in bankruptcy in said district, and was 
thereafter adjudged a bankrupt, and diseharged from all his 
debts and liabilities in the year 187%. 


[t was further proved that a decree was rendered on 14th 
December, 1880, in a suit in Chancery Court of the city of Rich 
mond, a Court of competent jurisdiction over said corporation, 
wherein Glenn administrator, was plaintiff, and the said National 
Express and Transportation Company was defendant, and certain 
trustees under a deed of assignment executed by the said coin- 
pany, conveying all its property, choses in action, as well as 
unpaid capital stock of said defendant, and from said decree it 
appeared that a eall of only 20 per cent. of the capital stock had 
been made, and that there remained eighty dollars per share 
which had not been called for or paid; and in order to pay debts 
of said company provided for in said assessment, a call of thirty 
per centum upon the capital stock of said company was made by 
said Court. <A copy of Record of said Chancery Court of Rich. 
mond is hereto appended as a part hereof, marked A. The 
original bill therein was filed in 1871. Suit was brought on 16th 


November 1883, to recover of defendant 30 per cent. of the par 


value of the 250 shares stock held by him. The answer shows 
the defences set up, which include the plea of his discharge in 
bankruptcy, in bar of recovery. 

The plaintiff contended that it was not a provable debt at the 
time of filing of petition in bankruptey. The Court held that it 
was a provable debt, and that discharge barred it, and so in 
structed the jury. Verdict for defendant. 


HUGH L. BOND, Cirewit Sudge 
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And I do further certify that at the trial of said cause, the 
counsel for the said John Glenn trustee, excepted to the ruling 
of the Court set forth in said bill of exceptions at the time said 
ruling was made, and that eaid exception was allowed and noted 
by the Court at the time the same was taken, and before the ver 
dict was rendered therein. 


| further certify that the word “excepts ” appearing in said 
bill of exceptions, was written instead of the word “ excepted . 
by a clerical error. 


(yiven under my hand this 12th day of October. in the year 


eighteen hundred and eighty-nine. 


HUGH L. BOND. Cireuit Judge. 


AssigGNMENT oF ERROR. 


The plaintitl in error assigns as error that the Court below 
erred in charging the jury that the discharge of the defendant 
in bankruptey on the 3ist day of May IS7%, was a bar to his 


said action against the defendant. 


The Record shows that the jury rendered a verdict in favor of 
the defendant on all the issues joined, including the issue on the 
plea of his discharge in bankruptey, as to which the jury found 
their verdict under the instruction of the Court, assigned as error 


in this case. 


How far the instruction may have affected the finding of 
the jury on the other issues in the CASE, it is mM possible lo SAV. 


The rule of this Court, in cases of this kind, we take to be as 
it is stated in the cases of 


Deery’s Lessee vs. Cray, 5 Wal. 75. and 
Smith vs. Shoemaker. 17 Wal. 630. 


“While it is a sound principle that no judgment should be 
reversed on error, when the error complained of worked no 
injury to the party against whom the ruling was made, it must 


appear so clear as to be beyond doubt that the error did not and 


could not have prejudiced the right of the party.” 


This Court has also said: “In the view we take of this case, 
it is not necessary to notice the assignment of error lipon the 
instructions to the jury by the Court below. In some respects, 
they may be technically inaccurate, and in others, they were far 
too favorable to the defendants. But in any event they did not 
materially affect the merits of the action; and as there were no 
disputed facts bearing on the real matter in controversy, the 
Court could have properly told the jury to find as they did. 
Indeed, the verdict was so obviously right, that the Court would 
not set aside the judgment, where the Reeord shows that no 
other result could be obtained on a new trial.” 

Walburn vs. Babbitt, 16 Wallace, 577. 


We think it will be easy to show that but for the ruling com 
plained of, the Court below under the decision made by it in 
the Western District of North Carolina, affirmed by this Court 
in the late case of Hawkins vs. Glenn, decided at the close of 
the last term, would have been bound to instruct the jury thiat 
the plaintiff was entitled to recover on all the other issues, and 
that on a new trial, it must so instruct the jury, upon the evi 
dence set forth in the bill of exceptions. 


The evidence at the trial as shown by the bill of exceptions, 


showed : 


1. That the defendant in error was the holder of 250 shares of 
the stock of the National Express and Transportation Company, 
on which he had paid something. 


2. That proceedings were had in the Chancery Court of the 
city of Richmond, in a suit brought by creditors of the company 
to enforce the provisions of a deed of trust made by it for the 
benefit of its creditors, in which suit the company and some of 
its ofticers were defendants, and that by a decree passed in that 
case, an assessment of thirty dollars per share was levied upon 
the stock and stockholders of the company on the 14th day of 
December, 1880. 
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These facts are identically the same as those in the Hawkins’ 
case, 

The bill of exceptions does not show that any evidence was 
offered to contradict the above statement. In fact, as to the 
Richmond decree, the defendant in error could not have disputed 
it, and as to his being a shareholder, the proof which must have 
been documentary in its character, seems to have been uncontra 
dicted. 


The suit was brought less than three years after the decree 
levying the assessment. 

It is plain that but for the ruling assigned here as error, the 
Court below could not have refused a new trial had one been 
moved for, and it is equally plain that with that ruling un- 
reversed, a motion for a new trial must have been denied. 


It is equally clear that if that ruling be reversed, the Court 
would be warranted in instructing the jury that their verdict 
must be for the plaintiff in error. 


If as is said in the case above cited from 16th Wallace, when 
the verdict is obviously right the “Court will not reverse the 
judgment when the Record shows that no other result could be 
obtained on a new trial,” it seems that the converse must be also 
true, that when the verdict is so obviously wrong, that a different 
result must necessarily follow the reversal of the ruling com 
plained of, the judgment will be reversed, if the Court decides 
that there was error in the ruling. 


Upon the main question, we submit: 


ist. The stock of the defendant Sumner, did not pass to his 
assignee in bankruptcy, but remained the property of Sumner 
notwithstanding his adjudication asa bankrupt, and the execu 
tion of the deed to his assignee. 


The evidence shows that at the time Sumner was adjudicated 
a bankrupt, the stock had long ceased to be profitable, and was 


likely to involve the holder of it in loss. 


It was what is called “ damnosa hereditas.”’ and it was not 
only the right, but the duty of the assignee in bankruptcy, to 
decline to accept it as part of the bankrupt’s estate, 
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There is no allegation inn tha plea that the ASSEN did accept 


it, nor any proof to that effect in the Reeord. 


Under the circumstances shown in evidence, the presumption 
is that the assignee did not accept the stock. In faet he could 
not have become a stock hold r, as between himself and the Coll 
puny, because the law of Virginia provides that only the person 
in Whose name the stock stands shall be regarded ais a stock 
holder, as it regards the company. , 


> lf 


Code of Va.. 1860. title 1S, chapter 57. section 27. 


This principle has been established by the decision of this Court 
in the case of The American File Company vs. Garrett, 110 U. 


S OSs 


To decide that case, it was necessary to determine whether the 
assignee of a bankrupt stockholder of the File Company, ac 
quired the shares of the company’s stock that belonged to the 
bankrupt, by the mere force of the adjudication and assignment 
in bankruptey. 

But the appellants insist, and this is their second contegtion, 
that conceding Garrett & Sons to be bona fide holders of 
the bonds for value, without notice of any equities, or defences, 
as against the first holders, they have nevertheless lost their right 
to enforce the individual liability of the stockholders, by reason 
of the agreement between them and the assignees of Chapman, 
whereby they assumed the liability of stockholders, and made 
themselves liable, through the assignees, to contribute to the other 
stockholders the money which they might collect from them on 
the bonds of the company. 


It is clear that Garrett & Sons did not by this contract 
agree to become stockholders of the corporation, or to in- 
demnify Chapman against his individual liability as a stock- 
holder. The agreement will bear no such interpretation. The 
contract was made for the benefit of the assigness, by which they 
took an indemnity for themselves and the bankrupt estate. If, 
therefore, the assignees themselves are not liable, as stockholders, 
Garrett & Sons, by this contract of indemnity, assumed no liabil- 
ity, and they hold the bonds in question unfettered by any 
equities or conditions, 


“> 
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It is well settled that, under the circumstances of the case, 
neither the assignees nor the assets in their hands are subject to 
the individual liability which attaches to stocks held by the bank- 
rupt. The evidence does not show that the assignees acted in 
any way as stockholders, that they ever attended any meetings 
of the corporation, or that their names appeared upon its books, 
or that they treated the stock standing in Chapman’s name as an 
asset of his estate. They merely had in their possession the cer- 
tificates of stock, and yielded to Garrett & Sons any claim to the 
bonds of the American File Company belonging to Chapman or 
his firm, and took an indemnity against any supposed liability 
which might attach to them as holders of the stock belonging to 
the estate of Chapman. 


In Gray vs. Coffin, 9 Cush., 192, the Supreme Court of Massa 
chusetts, having under consideration a law of that State almost 
identical with the Rhode Island Statutes, held that the individual 
liability of “stockholders did not attach when their assignee had 
attended and voted at meeting of the corporation, and done other 
acts of unequivocal ownership.” The same result would follow 
under the bankrupt law. It has long been a recognized prineipl 
of the bankrupt laws that the assignees were not bound to accep! 
property of an onerous or unprofitable character. 

South Staffordshire R. Coe. vs. Burnside, 5 Exeh., 129 
Furdoonjee’s Case, 3 L. R., Ch. Div., 268. 

ker part Davis, 3 L. R., Ch. Div., 463. 

Streeter vs. Sumner, 31 N. H., 542. 

Amory vs. Lawrence, 3 Cliff., 523. 

Rugely vs. Robinson, 19 Ala., 404. 


As the assignees of Chapman never accepted the stock, and 
never consented to become stockholders in the American File 
Company, it follows that neither they nor the assets of ¢ ‘hapman 
in their hands are subject to the individual liability of stock 


holders for the debt of the corporation. 


The contract of indemnity did not therefore subject Garrett 
& Sons to any such liability. It follows that they took the 
bonds unaffected by any agreement in respect thereto between 
Chapman and his co-stockhelders. 
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See also, Levi vs. Ayers, L. It. 3 Appeal Cases, 842. 
Morton’s Patent Anchor Co. vs. Morton, 3 Q. B. 306. 
Same vs. Hewitt, 3 Q. DB. 306, 311. 
Amicable Ins. Co., Malone’s case. 6 IL. R. Eq. 272. 
Ex parte Noughton, &e., Re Fortune, 1 Lowell, 554. 
In re Webb & Co., 6 Bank. Reg. S02. 
Savoy vs. Stockbridge, 4 Cush. 607. 
Glenn va. Howard, 65 Md. 40. 


These authorities show that in order to make the assignee 
chargeable with the shares, it must be shown that he accepted 
them as part of the bankrupt’s estate. 


In this case the proof shows that they continved to be the 
property of the bankrupt, who, as we claim, became chargeable 
with the assessment levied upon the stock after his discharge. 


2d. The effect of the decree of the Chancery Court of the city 
of Richmond, passed on the 14th day of December 1850, in the 
suit of Glenn administrator and ethers, against the National 
Express and Transportation Company and others, has already 
been established by this Court in the case of W. J. Hawkins, 
plaintiff in error, against Jolin Glenn, trustee, &e., defendant in 
error, decided at the last October Term. 

131 U.S. 319. 


That judgment establishes the following propositions which 
are applicable to the case at bar : 


First. That by the deed of trust executed by the National 
Express and Transportation Company on the 20th day of Sep 
tember 1866, the subscriptions to its capital stock which had not 
been called for, passed to the trustees, and that the creditors were 
limited to the relief which could be afforded under the deed, 
while stockholders could be subjected only to equality of assess- 
ment, and as the trustees could not collect, except upon call, and 
had themselves no power to make one, a call by the president 
and directors of the company was necessary, or if they failed to 
make the call, then a call by a Court of competent jurisdiction 
was necessary to enable the trustees to collect the nnealled 
subscription. 


< _ a ee 
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Second, That the Statute of Limitations in favor of a stock- 
holder did not begin to run until such a eall was made. 
131 U. S.., page 333. 


The decree of the Chancery Court of the city of Richmond 
established the validity of the deed of trust under the laws of 
the State of Virginia, the domicile of the corporation. 


All persons who dealt with the corporation, all its creditors, 
and all its stockholders, are bound by the law of that domicile, 
and consequently all of them were bound by the deed of trust. 
The deed of trust became in fact the law of the settlement of the 
affairs of the corporation. Whatever right the company had 
against its stockholders was transferred to the trustees, except of 
course the corporate franchise of the company to make calls upon 
its stockholders. That franchise the company could not assign 
or transfer as is established by the decree of the Chancery Court, 
and as is well settled by authority. 


In the case of an insolvent corporation, where its affairs are 
not settled in a Court of bankruptey under such a bankrupt law 
as that recently in force, or where its affairs are not to be settled 
as in the present case by the enforcement of the terms of a deed 
of trust such as that executed by this company, the creditors have 


two remedies: 


Ist. They may file a creditor's bill for a settlement of the 
affairs of the corporation, and for the appointment of a receiver ; 
and in such a suit,a Court of Equity will adjust the equities 
among the stockholders, and if necessary levy an assessment 
equally upon all, sufficient to pay the debts of the corporation. 
This is a mode of proceeding pointed out by this Court in the 
ease of Ogilvie vs. Knox County Ins. Co., 22 Howard. 380. 


2d. Any creditor may file his bill against a stockholder, or any 
number of stockholders, and compel him or them to pay, if 
necessary, the whole amount remaining unpaid by them, to the 
company, and leave the stockholders thus compelled to pay their 
subseription in full to seek for contribution from their co-stock 
holders as best they may. This was the course actually pursued 
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in the case in 22 Iloward. above cited. and also in the case of 
Hatch vs. Dana, 101 U.S. 214. 


oth of these remedies were taken away from the creditors of 
this company by the effect of the deed of September 20, 1866. 
After the execution of that deed, the stockholders became en- 
tirely exenipt from any liability to creditors, such as was enforced 
in the two cases above cited. No creditor of the bankrupt 
eould have proved his claim against the estate in bankruptcy, to 
the full amount of what the bankrupt owed the company, or to 
any part of that amount, because the money belonged to the 
trustees, to be applied by them according to the priorities of the 


deed of truet. 


The deed, as this Court has said in Hawkins vs. Glenn, had 
the effect of limiting the creditors to the relief which could be 
afforded under it, and of subjecting the stockholders to no asses- 
ment, except what the Court calls an equality of assessment. 


It follows from this that at the time the defendant Sumner 
filed his petition in bankruptcy, and at the time of his adjudieca 
tion as a bankrupt on the 25th of August 1875, his only liability 
as a stockholder of the National Express and Transportation 
Company, was a liability to pay to the trustees, under the deed 
of trust, such assessment as might be levied upon him and all the 
stockholders of the company equally, either by the company 
itself or by a Court of competent jurisdiction. Consequently, 
in considering the question as to whether the claim against Sum- 
ner, as a stockholder of the company, was a provable claim, we 
are confined to the inquiry whether such claim as the trustees had 
under the deed of trust, was a provable claim against his assignee 
or his estate at the time of his discharge. 


The claim of the trustees was the same exactly as that of the 
company of which they were the assignees. The company could 
not exact from one stockholder more than it could exact from 
another, nor could the trustees. 

Equality of assessment was the law of the liability of the stock 
holders to the company, and equality of assessment in like man 
ner was the law of the liability of the stoekholder to the trus- 


tees. 
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Was such a liability a provable debt at the time the proceed 
ings in bankruptcy were begun / 


We have shown that the trustees under the deed of trust alone 
were entitled to make whatever claim the cainpany may have had 
at the time of the bankruptcy. 


We have also shown that the liability of the bankrupt was 
limited to a contribution, upon the call of the company or of 
the Court, at the same rate per share that was assessed upon all 
his co-stock holders. 


His contract was not affected by his bankruptcy. 


That contract is not fo pay & Ce rtain fice d sum upon a future 
continge ney, but it is to pay such SUln OF SUIS as may be re 
quired of himself and all other stockholders from time to time, 
not exceeding a certain sum, and regulated by the wants of the 
company. 

Park b, in South Staffordshire Railway Company vs. 
Burnside, 5 Exch. 129. 


Speaking of the obligation of | stockholder of a company 
whiose affairs are in liquidation, this Court has said: 


“There was no obligation resting on the stockholder to pay at 
all, until some authorized demand on behalf of the creditors was 
made for payment. The defendant owed the creditors nothing, 
and he owed the company nothing, save such unpaid portion of 
his stock as might be necessary to satisfy the claims of the eredi 
tors. Upon the bankruptcy of the company, his obligation was 
to pay to the assignees, upon demand, such an amount upon his 
unpaid stock as would be sufficient, with the other assets of the 
company, to pay its debts. He was under no obligation to pay 
any more, and he was under no obligation to pay anything, until 
the amount necessary for him to pay was at least approximately 
ascertained. Until then, his obligation to pay did not become 
complete.” 

Scoville vs. Thayer, 105 U.S. 155. 


The Court in that case held: “That when stock is subscribed 
to be paid, upon call of the company, and the company refuses 


ernie oe 


16 


or neglects to make the eall, a Court of Equity may itself make 
the call, if the interests of the creditors require it. The Court 
will do what it is the duty of the company to do. A, es 
But under such cirenmstances, before there is any obligation 
upon the stockholder to pay without an assessment and eall by 
the company, there must be some order of a court of competent 
jurisdiction, or at the very least, some authorized demand upon 
him for payment, and it is clear the Statute of Limitations does 
not begin to run in his favor until such order or demand.” Ibid. 


The same view of the nature of the contract of the stockholder 
is taken by the Court of Appeals of Maryland, in the case of 
Glenn vs. Williams, 60 Md. 93, cited with approval by this Court 
in 131 U.S. wt SUD). 


“The contract contem plated the exercise of judgment and dis 
eretion on the part of the president and directors, as to the times 
and amounts of future payments on the stock, and there was 
nothing due from the stockholder until such amounts were deter 
mined on and regularly called for. Until a regular call made, 
there was no unconditional liability on the part of the stockholder 
to pay. Until then he could not know when to pay or how 
much he would be required to pay. The subscription therefore 
was conditional as to the times and amounts of payment, and 
consequently there was no fixed obligation of the stockholder to 
pay, and no right of action against him until an assessment and 
call made, either by the president and directors or by the order 
of a Court of competent jurisdiction. It is for the amount of 
the assessment made that the right of action accrues, and not 
for the whole balance of the unpaid subscription, unless the 
whole amount be called for.” 

Glenn vs. Williams, 60 Md. 122. 
See also Chandler vs. Siddler, 3 Dillon, C. C. 477. 
Robertson vs. Sibley, 10 Minn. 330-81. 


In the former case, Mr. Justice Miller decided that a suit 
brought by a receiver of a corporation to recover from a stock- 
holder, could not be maintained, “without a call or assessment. 
or something standing in the place thereof and equivalent thereto, 
either by the company or by a proper Court, in order to make 
the defendant liable.” 
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This Court has defined an obligation of a like nature to that of 
the defendant below in the case of Kennedy vs. Gibson, 8 Wal. 
50D. 


That was a suit by the receiver of a national bank against a 
stockholder, to enforce the personal liability of the latter. 


The bank was actually insolvent, and a resort to the personal 
liability of the stockholders was actually necessary, as was ap- 
parent from the pleadings. The receiver filed a bill against all 
the stockholders, in which he alleged the insolvency of the bank, 
and the necessity of requiring the stockholders to pay the full 
amount of the personal liability of each. He did not, however, 
allege that this fact had been ascertained by the Comptroller of 
the Currency, and that the latter had ordered the receiver to sue. 
For this reason, among others, the defendants demurred, and the 
demurrer was sustained. 


The Court held that the ascertainment by the comptroller, of 
the necessity to enforce the personal liability of the stockholders, 
“and of the amount to be paid by them,” is indispensable, 
whenever the personal liability of the stockholder is sought to 
be enforced, and must precede the institution of suit by the 
receiver. The fact must be distinctly averred in all such cases, 
and if put in issue must be proved. 

8 Wal. 505. 


The preliminary ascertainment of the necessity to enforce the 
personal liability of stockholders, in order to make them subject 
to an action, or to create an enforceable liability on their part, is 
in all respects analogous to the necessity of an authorized call or 
assessment by the corporation or by a Court of Equity, in order 
to create a liability of a stockholder to pay what remains uncalled 
of his subscription. The liability to be called upon arises in 
both eases from the relation in which the stockholder stands to 
the corporation and to its creditors. In the case of the personal 
liability of a stockholder in a national bank, the liability to be 
called upon is created by statute. In the case of a stockholder 
whose subscription is not fully paid, the liability to be called 
upon arises from his contract with the company, and the rights 
of creditors growing out of the insolvency of the company. 


1s 


But in each case, until the proper authority makes a call, the 
liability of the stockholder is only al liability to be called Upon. 


It does not become a liahility lo pay or to hy Ril d, until the 
proper authority actually makes the call. 


No Court can assign a value to a liability to be called upon, so 
as to enable the party entitled to prove that claim in bankruptcy 
against the estate of a stockholder, except the Court that has 
power and jurisdiction to ascertain the necessity to make the 
call, and the amount of the call. ) 


We take it that the receiver of an insolvent national bank 
could not prove a claim against the estate of a bankrupt stock- 
holder, on account of his personal liability, unless the comp- 
troller, and not the Court in bankruptcy, had first ascertained 
that it was necessary to enforce that liability, nor could he prove 
then for any greater amount than the comptroller might decide 
to be necessary. 


To hold otherwise, would be to transfer to the Court in bank- 
ruptey the power conferred by statute upon the Comptroller of 
the Currency. 


In the case referred to, (ribson resisted successfully the attempt 
to substitute the judgment of the Circuit Court for the District 
of Maryland, for that of the Comptroller of the Currency. It 
will not be pretended that his right to do this would have been 
lost, if the receiver, instead of suing him, had attempted to 
establish his claim in a bankruptey Court. That Court can no 
more assume the powers committed by law to the Comptroller cf 
the Currency, than it can undertake to wind up the affairs of an 
insolvent corporation not within its jurisdiction, in order to 
ascertain whether a bankrupt stockholder of that corporation 
shall pay at all, and if he shall pay, how much he shall pay. 


If the stockholder, by his contract or by statute, be not liable 
to pay at all, unless it be so determined by a recognized authority, 
then until that question shall be determined by that authority, 
the stockholder owes nothing; there is no debt, contingent or 
other, that can be proved or ascertained. : 


The authority that can decide this question is, in the first place, 
the company itself, of which the stockholder is a member. If 
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the company decides that it is necessary to call upon the stock- 
holders for their unpaid subscriptions, in the absence of fraud, 
that decision is binding upon every stockholder, not only as to 
the necessity for the call, but also for the amount of the call. 
The company stands in the place of the Comptroller of the Cur- 
rency, in the case in 8th Wallace, cited above. But if the com- 
pany neglects or refuses to perform this duty, then a Court of 
Equity having jurisdiction over the company, may make the 
‘all, and its decree will have the same effect as a call by the 
company. 

The Richmond decree conclusively establishes that, at the time 
Sumner began his proceedings in bankruptcy, the company had 
neglected or refused to perform its duty, and had, in fact, ceased 
to act at all as a corporation. 

Consequently, when Sumner applied for the benefit of the 
bankrupt law, whatever liability he was under as a stockholder 
was entirely incapable of being proved or established, even 
approximately, except by the intervention of a Court of Equity 
of competent jurisdiction. 

[t appears that the amount of uncalled capital stock was over 
three millions of dollars, and the debts as ascertained by the 
decree, with interest to 1880, amounted to about half a million 
of dollars. 

Under such circumstances it would be impossible to ascertain 
what egual assessment of all the stockholders would be necessary 
to pay the expenses of collection and the debts ascertained by the 
<lecree. 

The amount would depend upon many contingencies, chief 
among which, and wholly “incalculable,” was the element of the 
pecuniary condition of more than a thousand stockhoiders, scat- 
tered over the whole country. In fact, the assessment involved 
in this suit was itself merely tentative. Anothe* assessment has 
been found necessary, owing to the insolvency of a large number 
of stockholders. 

It was a case like that of which the Court speaks in Kennedy 
vs. Gibson, 8 Wallace— 

“Tire liability of the stockholders is several, not joint. The 
limit of the liability is the par of the stock held by each one. 
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When the whole amount is sought to be recovered, the proceed- 

ing must be at law. When less is required, the proceeding may | 
be in equity; and, in such case, an interlocutory decree may be 
taken for contribution, and the case may stand over for the further 

action of the Court, if such action should subsequently prove to 
be necessary, until the full amount of the liability is exhausted. 

[t would be attended with injurious consequences to forbid action 

against the stockholders until the precise amount necessary to be 

collected shall be formally ascertained. This would greatly pro- 

tract the final settlement, and might be attended with large losses 

by insolvency and otherwise in the intervening time. The, 
amount must depend, in part, upon the solvency of the debtors 

and the validity of the claims. Time will be consumed in the 

application of these tests, and the results in many cases cannot b 


, **% 
foreseen. 


The decree in this case was of the kind above deseribed. so far 
as it reserved leave for the trustee or the creditors to apply for 
another assessment, and the result of the call could not be fore- 
SCCH. 


The Chancery Court, with all the information accessible to it, 
was unable to do more than attempt to approximate the necessary 
amount of the call to be made. 


The full amount of the liability of each stockholder, as we 
have tried to show, is such as will suffice to pay the debts of the 
company. The call sued for is but a part of that amount. 


The obligation to pay anything under the contract of the stock- 
holder, as interpreted by this Court in the cases to which we have 
referred, is not a contingent liability, within the meaning of sec- 
tion 5068, 0. 8. The obligation to pay does not exist until the 
eall is made. The /iahbility to be called upon to pay is incurred 
by becoming a stockholder. 


That liability may be said to have become certain at the time 
Sumner filed his petition in bankruptey. But whether the 
liability to he called upon would ever ripen into a liability fo 
pay, and if it should ripen into such a liability, how much must 
be paid, were matters as to which the Court in bankruptcy could 
make no calculation. As to this liability, the position of the 
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bankrupt was like that of the lessee, with reference to rent that 

accrues due after the bankruptcy. Future accruing rent is not a 

debt at all at the time.of the bankruptcy, and cannot be proved. 
Parke B. 5 Exch., 136. 


Here there was no legal liability of any kind until the call was 
made, and this by the terms of the contract between the corpora- 
tion and the bankrupt. When the call was made, it found the 
bankrupt in possession of the stock, with all that such possession 
implies. 


We suppose that the bankrupt law has no application except 
to those cases in which the Court in bankruptcy can give relief 
to debtor and creditor. 


The jurisdiction of a Court in bankruptey is exclusive, and 
such a Court must be able to do full justice in all cases coming 
under its jurisdiction without depending upon the aid of other 
tribunals, and especially of other tribunals not subject to its con- 
trol. 

If then a question arises whether a claim against the estate of 
a bankrupt is provable, or capable of being ascertained and 
liquidated, under section 5068, KR. 8., that question can only be 
answered by an examination of the powers of the Court in bank- 
ruptey to ascertain and liquidate the claim so as to make it 
capable of being proved. 

[If the bankrupt Court cannot do this, either becanse the 
claim itself is incapable in its very nature of being estimated or 
calculated, or because the bankruptey Court has not the power 
or jurisdiction to do what is necessary to estimate or calculate 
the claim, such a claim cannot be provable under the law. 

We submit that in this case, the Court in bankruptey could 
not have calculated the amount to be proved, both because that 
amount depended upon contingencies that elude measurement 
even by approximation, and because the bankruptey Court did 
not have jurisdiction over the company so as to be able to ascer- 
tain those facts without which the extent of the liability could 


not even be guessed at. 


[t would seem therefore that the bankrupt or his creditors 
could have successfully resisted the attempt of the company, or 
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of its assignees under the deed of trust, to prove against his 
estate any claim on account of his stock, except so much as had 
been called for by an equal assessment made by the company or 
by a Court of competent jurisdiction, upon the bankrupt and all 
his co-stockholders. Any other claim than that would not have 
been warranted by the contract of the bankrupt. 


Until such a call has been made, the bankrupt cannot be guilty 
of a breach of his contract, and is not liable to any action on the 
part of the company or of the assignees under the deed of trust. 


Whether such a call would ever be made, whether more than 
one would be made, and how much the eall or calls would be, 
were matters wholly incapable of ascertainment until the affairs 
of the company had been wound up. 


The subject has been passed upon by two of the State Courts, 
of high authority. 
In Maryland— 


Glenn vs. toward, and Same vs. Savage, 65 Md. 40. 


We respectfully refer the Court to the opinion in this case, as 
embodying * full statement of the law. 


In Alabama— 
Sayre vs. Glenn,Va. Law Journal, Vol. 13, No. 15, 


page 307. 


We may also add that the learned Judge who decided this case 
below, subsequently upon full argument, decided that the dis- 
charge was not a bar, in a case heard in the Western District of 
V irginia. 

We respectfully refer to the following cases in support of our 
view of the law: 


In South Staffordshire Railway Company vs. Burnside, 5 Ex. 
129, the defendant, a railway shareholder, became bankrupt on 
the Sth of Febrnary, 1848. On the 18th of same month a eall 
was made, and subsequently other calls were made. On the 24th 
April, 1848, the defendant obtained his certificate. The scrip . 
was handed over to the assignees, and some correspondence had 
relative to their value, and the propriety of selling the same 
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The shares, however, remained in the possession of the assignees ; 

the Court held that although delivered to the assignees, the 
property in the shares continued in the bankrupt, and that the 
claim was not barred by his certificate inasmuch as it was not 
provable as a debt payable in futuro. 


The Court say, Parke, B., (page 136): “Is this then a debt 
payable on a contingency under the 56th section? The contract 
on which the shareholder’s obligation is founded is not to pay a 
certain fixed sum upon a future contingency, but such suin or 
suins as may be required from himself and all the other share- 
holders from time to time, not exceeding a certain sum, and 
regulated by the wants of the company. At the time of the 
bankruptcy it was uncertain what the sum would be which the 
defendant would be called on to pay, and no certain debt was 
then contracted. * * The situation of the bankrupt in this 
respect bears a close resemblance to that of a lessee who has 
become bankrupt, who continues liable after his certificate to the 
payment of rent accruing due, subsequently to the bankruptcy. 
The contract to pay rent in future is not a debt contracted at the 
time of the bankruptcy and could not be proved under the fiat 
against him. We may add that to make the bankrupt’s estate 
pay a dividend, on the full amount of the sum subscribed for, 
when no other shareholders were yet required, nor sure to be 
required, to pay a call, would put him in a much worse situation 
than others, and would be obviously unjust.” 


In the case of The Amicable Insurance Company vs. Malone, 
61. R. Eq., 272, the defendant filed his petition in bankruptey 
in Febauary, 1868, and received his certificate in July of the 
same year. In November, 1870, the company was ordered to 
be wound up, and defendant’s name was put on the list of 
contributories. 


After saying that the title to the shares was still vested in the 
defendant by reason of the hon-acceptance of them by his 
assignees in bankruptey, the Court said (page 279): “The 
material sections of the Act of 1857 (20 and 21 Victoria, ch. 
60) are the 257th and 258th. The one provides for a ‘debt 
payable upon a contingency which shall not have happened 
before the filing of such petition’ (in bankruptcy); the other for 


the case of a contracted liability to pay money upon a contin 
gency which shall not have happened and the demand in respect 
thereof shall not have been ascertained before the filing of such 
petition. Was the appellant’s liability as a shareholder in the 
Amicable Company, at the time of his bankruptcy in February, 
1868, such as to come under either of those definitions? What 
is the contract which is entered into by taking shares in a joint 
stock company? Simply to become a partner in a going 
concern; to share in its possible profits; to contribute tc its 
possible losses. The last is a liability ; but eould it with any 
regard to appropriateness of language, be described as a ‘debt 
payable upon a contingency,’ or as, ‘money payable upon a 
contingency’? Whether a call shall ever be. made, and if so, 
how many, and when, and to what amounts, will depend upon 
the chances of the business—clhances which constitute not a 
‘contingency, but an aggregation of contingencies or rather of . 
uncertainties incapable of being measured. * * * What 
both sections point to, are contingencies to pay sums ascertained 
or ascertainable, upon contingencies, specific and defined.” 


In Furdoonjee’s case, L. R. 3 Ch. Div., 264, shares in an 
English Company were taken by Furdoonjee, a resident of India, 
in 1863, at Bombay. Furdoonjee became insolvent in October, 
1866. In July, 1867, the company was ordered to be wound up. 
In October, 1868, Furdoonjee obtained an order of discharge 
under the Indian Act, and the question was, whether the share- 
holder, by reason of his bankruptey, was discharged from being a 
contributory. The Court say, (page 267) Bacon, V.C.: “I do 
not see how the liability could have been a provable debt. 
What value could possibly have been ‘set upon the liability at 
the commencement of these proceedings? Where are the shares 
at this moment? I do not see how the liability could have 
been a provable debt at the time when these insolvency pro- 
ceedings commenced. There was no constat that there ever 
would be a call on the shares. I think the name of the share- 
holder must be placed on the list.” 


The case of the Financial Corporation vs. Lawrence, Law Rep. 
4 C. P., 731, is a case well in point. Lawrence being the holder 
of shares in the company, executed an inspector’s deed. After 
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the execution ot the deed, it eal] Wiis made on his shares. Sub 
sequently, but before the property inelnded in the deed had 
been distributed among the creditors, the winding up of the 
company commenced. Dyles J. (page 736) says: “At first 
sig lit this Cusc seemed to present considerable ditheulty, but it is 
now plain, both on principle and authority. It appears to me 
that the companies: Act, 1862, (25 and 26 Vict., ¢ ‘i. SY.) sects. 
74 and 75, only applies to cases where the winding up of the 
COT Dans lias preceded the bankruptey of the shareholder, or a 
deed which takes the place of a bankrnptey. Until the winding 
up of the company, the liability of the shareholder is not eal 
culable. It not only depends upon a great variety of cireum- 
stances, such as the prospects of the company and the position of 
the other shareholders. but thr ownership oO} shares may even he 
a source of gain. 
he similar to the Cise \V lich has been cited of Mudge Vas, Rowan. 


he value of 


This ease seems on principle, therefore to 


Law Rh. 3 Ex., 85. There, nobody could estimate t 
the contingency upon which the lability of the defendant 
depended at the date of the bankruptey, and the Court of 


Exchequer therefore held that the debt was not provable.” 


“Applying the prince! pl of that decision to the case how he 
fore us, it secins to me that the defendant's lability was not cal 
enlable till the winding up of the company had taken place, and 
that this debt, therefore, would not have been provable under a 
bankruptey at the date of the deed.” Upon the same point also, 
Montague Smith, J. says, (page 738): “As soon as the company 
begins to be wound up, the liability of the shareholders, which 
was not till then an existing obligation. is altered hy the statute 
into a ditterent species of liability; it is to be then i debt. and mn 
England and Ireland al specialty debt. and it is to he deemed to 


have accrued at the time when the liability commenced, and tc 
be payable when calls are made for enforcing such liability. | 
quite agree therefore, with all that ny brother Vv les has said, 
and that the plaintiffs’ was not a liability which could have been 
proved in a bankruptey on a petition filed at the date of the 
deed, nor were they then creditors of the defendant, and the 
elaim of the plaintiffs does not therefore come within the terms 
of the deed, and there is nothing to prevent their proceedings in 


this action; and our judgment must be for the plaintiffs,” 
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So in Riggin vs. MeGwire, 15 Wall., 549, the plaintiff sued 
the defendant to reeover damages for a breach of covenant. 
The defendant pleaded a discharge under the bankrupt Act of 
i841. The facts were as follows: In December, 1839, liggin 
conveyed certain land in Missouri to one Ellis, in fee, with words 
creating a covenant of indefeasible estate in fee. The property 
afterwards came regularly into the possession of McGwire who 
sold it in lots. In LS6s, the purchasers were sued by one Mrs. 
Thomas, whose husband formerly owned the property, for the 
value of her dower that had never been relinquished and were 
obliged to pay it. MeGwire thereupon brought this suit, and the 
question was whether Riggin was discharged from this demand 
by his discharge in bankruptcy in 1843. Upon this point the 
Court say, (page 551,) Bradley, J.: “It is argued that ander the 
right given by the fifth section of the Bankrupt Act of 1541, to 
prove ‘uncertain and contingent demands,’ the claim in this case 
could have been proven under the Act. Dut the better opinion 
is, that as long as it remained wholly uncertain whether a con- 
tract or engagement would ever give rise to an actual duty or 
liability and there was no means of removing the uncertainty by 
calculation, such contract or engagement was not provable under 
the Act of 1341.” 

In Peirce vs. Wileox, 40 Ind., 70, the complaint states that 
James Peirce, the appellant, on September 23d, 1858, executed 
a mortgage to one R. Hl. Wilcox, appellee, conveying certain 
lands to secure appellee on notes to the Ohio Insurance Company 
made by appellant; that appellant failed to pay said notes, and 
judgment was recovered on the same against appellant as prin 
cipal, and appellee as surety; appellee was compelled to pay 
$2,000.00, and then assigned his claim against appellant to one 
M. M. Wilcox, who obtained judgment in 1866 for the full 
amount of the claim. 

sefore the commencement of this action M. M. Wileox,. as- 
signed his judgment to appellee. The prayer was for a judg- 
ment and foreclosure of the mortgage. The defendant Peirce. 
pleaded a discharge in bankruptcy granted in 1869, and that the 
real estate was exempt, not being worth more than 200 dollars. 
The Court say, (page 75): “It is conceded that the mortgaged 
property was not sold, released or delivered up. In such a case 
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the appellee could not have proved any part of his debt; and as 
under section 34 of said Act, the bankrupt is only discharged 
from such debts, claims, liabilities and demands as were or 
might have been proved against his estate in bankruptey, the 
discharge constitutes no defense to the action. In our opinion 
the discharge in bankruptcy constituted no defense to the action 


to foreclose the mortgage.” 


So in Robinson vs. Pesant, 53 N. Y. 419. The action was 
brought to foreclose the plaintiff's lien as warehousemen, for the 
storage of a caloric engine and machinery, and for a personal 
judgment for any deficiency that might remain after the sale of 
the property. The property was delivered to plaintiff to be 
stored in 1865, for a reasonable compensation. The defendant 
pleaded in bar his discharge in bankruptey, obtained in Decem. 
ber, 1867. The Court say upon this point, (page 421): “The 
bankrupt discharge is by the terms of the Bankrupt Act and of 
the discharge itself, limited in its operation to those debts and 
claims, which, by the Act, are made provable against the estate 
of the bankrupt, and which existed at the time of the filing of 
the petition. It does not operate upon continuing contracts so as 
to permit the bankrupt to enjoy the benefits arising therefrom 
after the filing of his petition, and at the same time exempt him 


from liability for such subsequent enjoyment.” 


In Greenville and Columbia Rail Road Company vs. Maffett, 
8S. C., (Rich. 1876,) 307, an action was brought by the com- 
pany to recover a certain indebtedness of one Maffett, their agent, 
from David Kibler, a surety for the former. .Kibler pleaded a 
discharge in bankruptcy granted in 1868, the indebtedness of 
Maffett accruing from month to month as far back as 1866, until 
1872, the time of his removal. The Court below sustained the 
report of the master, finding the amount due at the time of the 
bankruptey and discharged him from this amount; but as to the 
portion of the indebtedness accruing after the discharge gave 
judgment against Kibler. Moses, C. J., says, (page 315): It is 
laid down both in James and Bump, the latter at page 232, re- 
ferring to the authorities so deciding : “ That a certificate of dis- 
charge is a bar only to debts and demands, which were or might 
have been proved, but not as against personal covenants and 


engagements which were not provable. If a demand 1s not 
provable, it is net barred by the certificate.” 

In the case of Jacobson vs. Horne, 52 Miss: 185, Ilorne inte 
posed his claim to some corn which had been seized under an 
attachment against one Mason. Plaintiffs in error became sure 
ties on his bond on condition that he would turn over the corn to 
them. llorne delivered thi corn to thie m to he held by them i> 
indemnity Against loss by reason of the suretyship until they 
should he released from all liability On the hond, and then they 
were to account to [lorne to it. In May, IS72. plaintiffs in 
error were adjudicated bankrupts, and in December, Isi2Z, were 
discharged as such. In May, 1873, the attachment was dismissed 
and plaintiffs in error were released from liability on the bond. 
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llorne afterwards called on tiremn to account for the corn. They 

refused, and he sued them ror the value. They pleaded the 
general issue and discharge in bankruptey. The Court said: 
“The debt was not provable under the bankrupt law, and there 
fore was not discharged by the discharge of plaintiffs in error. 
Its existence was contingent on an event which did not oceur 
until after the discharge in bankruptcy of the debtors. Ilorne 
had no claim on them of any sort for the corn, or its value, until 
after they had been released from liability as sureties on his 
bond. Until then it was uncertain and could not be determined 
whether or not he would ever have any claim or demand against 
them, under the contract, about the corn. It was held without 
liability until the release of the bailees of it from the claimant's 
bond. and that did not ececur until some time after the discharge 
in bankruptey.” 

In U.S. vs. Rob Roy, 13 Dankruptey Reg... 235, a decree had 
been rendered in favor of U.S. upon a libel, and the question to 
he decided was whether the claimant was discharged from lia 
bility on the bond for the re-delivery of the property seized, by 
reason of his having been discharged in bankruptey. His dis 
charge Wiis dated June S0th. LSoo, and purported to be a dis 
charge from all debts due yy him which existed on June Ist, 
i868. The Court (Bradley, J.) held that this debt was not prov 
able under the bankruptey, because “the contingency on which 
the liability in this ease was depending was the final decision of 


the (libel) case, which could not be .kuown, anticipated or valued 
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by any method of discount or any caleulation of probabilities or 
chances whatever. That decision was not made till the present 


term of the Court.” 


Warburg vs. Tucker, s5 E. C. L. 384, arose in 1853, and was 
& most important case. Defendant being indebted to the plain- 
tiff, assigned to him as security an insurance on the defendant’s 
life and an insurance on the life of the defendant's wife, (1) to 
pay the premiums; (2) that if he did not pay them, plaintiff 
might pay them, and defendant would repay plaintiff. Plaintiff 
sned defendant on this covenant, assigning as breaches of cove- 
nant, (1) that the defendant had not paid the premium; (2) that 
the defendant had not paid to plaintiff premiums paid by plain- 
tiff in defendant’s default. Defendant, to the whole declaration, 
pleaded liis bankruptey and certificate, avowing that they had 
occurred after the execution of the deed, but not that they had 
occurred after the breaches had taken place. Held by the 
(Jueen’s Bench, on demurrer to the plea, that the plea gave no 
answer to the declaration, neither of the plaintiff's claims being 
a debt payable upon a contingency, within’ section 177 of the 
bankrupt law consolidation act 1849, (12 and 13 Viet. C. 106,) 
nor aA liability to pay money ona contingeney, within section 178. 

Lord Campbell, C. J., in delivering the judgment of the Court, 
said that successive bankrupt acts had progressively increased the 
classes of demands to which a certificate under a bankruptey is “a 
discharge, and that the framer of the last act seemed to have 
wished that the certificate should be a bar to all liabilities what- 
soever arising before the bankruptcy, however great the difficulty 
might be in enabling those who had or might have contingent or 
unliquidated claims upon him to come in under the bankruptey 
and prove the probable value of their claims at the time of the 
bankruptcy, and receive along with other creditors a proportional 
dividend; that a considerable progress had been made in extend- 
ing the protection of the certificate to antecedent demands; but 
the object did not seem to the Court to be completely effectuated, 
and that the liability in respect to which the action was brought, 
still remained undischarged. His lordshsp said: “The statute 
speaks of ‘a liability’ contracted by a bankrupt to pay money 
upon a contingency which shall not have happened, and the 
demand in respect thereof shall not have been ascertained before 


50 
the filing of the petition in bankruptcy. 7 = = oe 
we do not think that provision is made by the section for a case 
like this, where there are to be SUCCESSIVE payments on successive 
contingencies, during the whole lives of two individuals and the 
life of the survivor. The plaintiff, in seeking a remedy under 
the fiat, must first have made a claim for such sum as the Court 
should think fit. It is difficult to say on what principle the 
Court could proceed in fixing this sum. But supposing a sum to 
be fixed, insuperable difticulties present themselves before the 
plaintiff could be entitled to receive dividends with other cred- 
itors. The successive contingencies here, on which the defendant 


becomes liable in Consequence of the breach ot the covenant, 


are the non-payment by the defendant of the annual payment of 


the premium from year to year on each of the three policies, the 
plaintiffs paying these premiums or reinsuring after the policies 
were forfeited, and the plaintiff making a demand upon the 
defendant for the amount of the money so advanced. But the 
section seems to contemplate only the happening of one contin- 
gency, whereupon the whole demand in respect to the liability 
shall be ascertained. * * * * The section seems to contem 
plate and make provision only for one demand, depending upon 
the happening of one contingency.” 


This case, after elaborate argument and consideration, was af 
tirmed on appeal in the Exchequer Chamber, 96 E. ©. L. 904. 


See also on the said section 17s of the Act of 1849, Young pR. 
Winter, 81 E. C. L. 399; Maples vs. Pepper, 86 E. C. L. 177, 
and Cary ve. Dawson, = (). B. 568. j 


By the Bankrupt Law Consolidation Act, 1849, (12 and 13 
Vict., c. 106,) section 177, “If a bankrupt, before the issuing of 
the fiat or the filing of any petition, had contracted any debt, pay- 
able upon a contingency which had not happened before such fiat 
or filing of such petition, the creditor might apply to the Court 
to get a value upon the debt, and the Court was to ascertain the 
value, and admit the creditor to prove the amount so ascertained, 
and to receive dividends thereon, or if such value had not been 
so ascertained before the contingency had happened, then the 
creditor might, after the contingency had happened, prove in 
respect of the debt, and receive dividends thereon with the other 
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creditors, not disturbing former dividends, provided he had not 
notice, when the debt was contracted, of an aet of bankruptey 
having been committed by the bankrupt.” (This section was 
similar to section 56 of 6 Geo. 4, chapter 16, repealed by the 
above Act.) 

by section 178: “If any trader, before the filing of any peti- 
tion in bankruptey, had contracted a liability to pay money upon 
a contingency which had not happened, and the demand in re- 
spect thereof had not been ascertained before the filing of the 
petition, if such liability was not provable under the Act, the 
person with whom such liability had been eontracted should be 
admitted to claim for such sum as the Court should think fit; 
after the contingency had happened, and the demand in respect 
of such liability ascertained, he should be admitted to prove 
such demands and receive dividends with other creditors, and so 
far as practicable as if the contingency had happened and the 
demand had been ascertained before the petition, but not dis- 
turbing former dividends, provided the creditor had not notice of 
any act of bankruptcy at the time of contracting the liability.” 


Betterley vs. Stainshy, L. R., 2 C. P. 568 (1868), arose on the 
above section 178 of the Act of 1849. A. being indebted to B., 
transferred to him, as a security for the debt, certain shares in a 
mine conducted on the cost-bvok system, and covenanted with B. 
to indemnify him from all manner of charges, liabilities and 
eosts that might accrue in respect of the shares. A. became 
bankrupt in 1855, and b. having been compelled, as a.share- 
holder, to pay certain debts of the company, which had acerued 
before A’s bankruptey, sued A. on his covenant of indemnity. 
Willes, J., page 571-2, said: “The case does not fall within the 
one hundred and seventy-eighth section, because the covenant is 
to indemnify the plaintiff against debts, the plaintiff's liabilty to 
which depends upon several contingencies, as whether the com- 
pany is solvent or not: whether the plaintiff is selected to pay or 
not; whether the other shareholders are able to contribute in 
Such a liability is not within the 


vw 
+ ee 


whole or in part. 
Act, because it is not a liability to pay money, nor is the contin- 
gency such a one as is contemplated by the Act. I tind it im- 
possible to distinguish this case from Warburg vs. Tucker, 5 E. 


& B. 384 (E.C. L. R. Vol. 85); E. B. & E. 914 (F.C. LR. 


Vol. 96); 24 L. J. Q. B. 317; 28 L. J. Q. iB. 56." Keating, J.. 
said: “T am of the san opinion. It is well established that 
the 178th seetion only applies where there is a liability to pea 
money on the happening of a single contingency, Ilere it is not 
a liability to pay money, and the lability ts dependent on a series 
of contingency, which have already been adverted to by my 
brother, Willes. I think that our present judgment is entirely in 
accordance with the principles Jaid down in Warburg vs 
Tucker, 5 E. & B. 384 (E. C. L. R. Vol. 85); EL BB. & E. 914 
noL 2 7a OO: SH LI.OB 317:863 Ld. @ B.S, 
and which have been affirmed by the Exelhequer Chamber and 


the llouse of Lords.” 


The General Discount Company vs. Stokes arose im S64, 
upon said section 178, Act 1549, and is reported in 112 F.C. L. 
765, and somewhat differently in 34 L. J. N.S. C. P. 25, and in 
10 Jurist N. S. 1205. The subject was mnueli considered, and 
each judge delivered an opinion. In 112 E. C. L. 772, Erle, ©. 
: is reported to have said : “Where il party is i holder ot shares 
in a joint stock company, lis liability to pay money depends 
pon more contingencies than one’: and he proceeds to con 
sider the question upon some of the authorities. In 34 L. [. 27, 
Erle, C. J., 18 reported to have said: “Ilis (the shareholder's) 
liability to pay must depend upon more than one contingency, 
and no liability attaches which is dependent on a single’ contin 
gency, Which is required to bring it within 178th section.” In 
10 Jurist, 1205, he is reported to have said: “The question is, 
whether the liability to pay this call was a lability upon a con- 
tingency? At first sight | certainly thought that it was, but on 
referring to the authorities I have come to a different conclusion. 
The bankrupt continues to hold shares upon which calls may be 
made. There are, in fact, more contingencies than one. There 
is no particular contingency. This view is supported by the 
authorities.” On page 1206 Byles, J., said: “Tl am of the same 
opinion. At first sight these calls appeared to fall within a con 
tingency provided for by the 178th section of lth and. 12th 
Vic. C. 106: but on reference to the authorities we find that that 
section applies where there is one, but not as in this case several. 
contingencies.” And to the same effect he is reported more 
fully in the other reports of the cases. Keating, J.. concurred. 
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In WM, tealf vs. Llansom, L. KR. 1 Eng. and Lrish App. ( ‘ases, 
242. it was held by the Llonse of Lords, under the same 178th 
section of the Act of 1849, that “the statute contemplated only) 
one single liability arising upon one contingency, and that 
cannot apply to a liability to make periodical payments.” To 
the same effect was Er parte Weseman, In re Kelsom, Tritton 
& Co., L. R. 7 Ch. App. Cas. 35, before the Lord Chancellor 
and the Court of Appeals in chancery. That case arose under 
the same section of the Act of 1849. On page 43 the Court said, 
by Sir G. Mellish, L. J.: “The contract appears to us not to be 
a contract to be performed once for all upon the happening of a 
single contingency, but to be a contract which was lable to be 
broken repeatedly at different times upon the happening of 
various contingencies, while separate damages could be recovered 
under each such breach. We are of opinion that Warburg Us, 
Tucker. M. tealf ve. Hansom, Car y v8. Dawson, and Be tterly 
8. Stainshy are decisive authorities that the hability of a bank- 
rupt under such a contract is not within the 178th section of the 
Act of 1849.” All, in fact, of the foregoing decisions arose 
under the said section 178 or the provisions of section 177 of the 
Act of L849, or under both of said sections. 

Mudge vs. Rowan, lL. R. 3 Excheg. 84, arose under 175th see- 
tion of the said Act and the 154th section of the Act of 1861 (24 
and 25 Vict. C., 34,) in respect to annuities, and was a case in 


‘ which it was held to be impossible to estimate the value of the 


liability dependent upon the happening of a single contingency. 
By a deed of separation a husband covenanted to pay an annuity 
to his wife by quarterly instalments, the annuity to cease in the 
event of future combination by mutual consent, and it was held 
that the value of the contingency was not susceptible of caleu- 
lation. 

So in Parker vs. nce, which arose under the said 175. 177 
and 178 sections of the Act of 1849, by a deed of separation 
between the defendant and his wife, the defendant covenanted 
with the plaintiff that he would, every year during the joint 
lives of his wife and himself, pay to the plaintiff, as a trustee for 
her, to her separate use, such a sum as, with the dividends and 
interest or other income to arise from £948 6s. 4d. bank 3 per 
cent. annuities, or from other funds settled or which might be 
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settled to her SC pi te use and which miight be received by her, 
would make one clear annuity or vearly- sum of £200, such 
annuity to Commence from The | Ith Oo] January. LSo4, ana to he 


pric by four CVen and quart rly DAVIMNCHTs ¢ provided tliat if the 
defendant ana lis wite should at any time thereatter cohabit as 


Winth and VA Me. that thes and from thie neeforth the said ANNUITY 


should COCUSC, ())) the 2th) >] September, Pso-4. and while thy 
defendant and his wife still continued to live separate, the defen- 
dant became bankrupt. Held, that the annual sum, so warranted 
to be paid yy the defendant for the separate lise of lis wife, Wiis 
not an “annuity,” within the 175th section of the Bankrupt Law 
Consolidation Act, 1849, nor a “debt pavable ona contingency “ 
within the 7ith section. ora “liability te pay Money pon ra | 
contingency) ”~ within the 17Sth seetion: and consequently, the 
certificate Wiis he har to an action for the recovery of il quarterly 
payment which became due atte tha bankruptey. It Wiis thus. 
held that the covenant was not to pay an annuity s¢mpliciter, but 
a sum of money to be made up to an annuity of a certain value, 
after taking a variety of circumstances into account, and it was 
that which was treated by the Court as the insuperable element 
of uncertainty. Cory vs. Dawson. L. R.. 4 (). Bb. 567 (spr, ) 
was also a case arising under the 178th section of the Act of 1849, 
and the 154th section of the Act of 1861, in which it was held 
that the lability, dependant upon a contingency, the value of 
which was not eapabl of being ascertained, and which, therefore, 
was not provable in bankruptey. orett vs. Jackson, 4 L. Qt, 
C, P. 259, arising under the 175th section of the Act of TS49, 
and section 192 of the Act of 1861, and was a case in which the 
value of the annuity depended pon the number of contingencies, 
and it was held to be incapable of being ascertained by valuation. 
Montague Smith, J., said, page 267: “ A contingency, depending 
upon | life Ol lives, Is clear] ascertainable in point of value, 
there being well known data by which to value it. But here 
there are ho detinite materials,” 


The Cuise of the Amicahl, Tnsurance Company Us. Malone. 
arose under sections 257 and 258 of the Act of 1857, (20 and 21 
Viet., Ch. 60.) The first of these sections provides for the proof 
of a “debt payable upon a contingency, which shall not happen 
before the filing of the petition” in bankruptey; and the second 
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provides the case of a “contracted /iability to pay money upon a 
contingency which shall not have happened, and the demand in 
respect thereof shall not have been ascertained before the filing 
of such petition.” Malone was a registered shareholder in a 
company, became bankrupt, and obtained a certificate of dis 
charge in July, 1868.e In November, 1870, the company was 
ordered to be wound up, his name being on the register of share- 
holders, his assignees in bankruptey not having accepted his 
shares: J/eld, that notwithstanding his bankruptey and certifi 
cate of discharge, he was-still liable upon the shares, and that 
his name was rightly put upon the list of contributories. 
In re Am. Ins. Co., 6 Trish Eq. R., 272, Ch. App. 


We now come to a different, but even stronger class of Cascs — 
namely, those which have arisen under section 75 of the Com 
panies Act. 1862. (25 and 26 Vie. C. 89)—which is as follows: 
“The liability of any person to contribute to the Assets of “a Col 
pany under this Act, in the event of the same being wound up, 
shall be deemed to create a debt, (in England and Ireland, of the 
nature of a specialty, ) accruing due from such persons at the 
time when his liability commenced, but payable at the time, or 
respective times, when calls are made iis hereinafter mentioned 
for enforeing such liability; and it shall be lawful, in the case 
of the hankruptey of iy contributory, to prov against his 
estate the estimated value of his liahility to future calle, as well 
as calls already made.” Were was direct authority conferred to 
prove the “estimated ” value of a bankrupt’s lability to future 
calls, and the Act was obviously intended to be auxiliary of the 
jurisdiction of the bankruptcy Court, under the existing Dank 
ruptey Acts. And yet, notwithstanding said section of the Com 
panies Act, it has been uniformly held that such liability is not 
provable in cases in which the bankruptey takes place before thie 
company has begun to be wound up under the provisions of the 
Act. And an examination of that Act will show that stringent 
provisions were made for the summary convention of all of the 
creditors, and of all of the shareholders, and of the de Ltors of thi 
COM pany before the Court, with the view of expediting and 
facilitating such an “estimate” as it was possible to make of the 


value of such liability. See sections 82, 83, 91, 95, 98, 99, LOO, 


101, 102, 105. And it has been held that the Court will reserve 
liberty to the assignee of a shareholder in bankruptey to insti- 
tute an inquiry, and to call upon the liquidator of the company 
to show in what way the estimate was arrived at. 
Kc parte Gibbons, /e Clarke, 11 L. T.; U. 8., 752, 
Bank. 


(‘ox’s Law of Joint Stock Companies, 149. 


Martin's Anchor Company OS, Morton, Name DS, // ie tt. wR 
t., 3 Q. B., 305, arose in February, 1868, under section 154 of 
the Bankruptey Act of 1861, and the said section 75 of the Com 
Act of 1862. The counsel for the bankrupt (Brown, Q. 


panies 
“Tt must be conceded that under the for 


C.,) said, page 307: 
mer Bankruptey Acts, 6 Creo. }. eh. 16. sections D1, Db, and lv and 

Vie.. ch. 106, section 178, the cases have decided that calls 
are not provable, either as a debt. provable an futuro, or as a 
debt due upon a contingency. Nouth Staff. Railway Co. is. 
Durnside, 5 Excheq., 129: General Discount Co. va. Stoke 8. 112 
EK. C. L., 765, But the intention of the Bankruptey Act of 1861 
(24 and 25 Vie., ch. 134,) was to clear the bankrupt from all 
future liabilities existing at the time of the Bankruptey. * * 
Section 154 meets the case of liability to pay future calls, as it 
provides for liabilities by reason of any contract or promise to 
pay premiums upon any policy of insurance, Or any other SU7718 
of NwONEY, whethe ," Vi arly or othe PII ” 

But the Court held differently. Blackburn, J., said that the 
section “clearly contemplated only a contract to make periodical 
payments, ascertained at the time of a contract, and the liability 
to pay calls, if made, can never be said to be a contract to pay 
sums, yearly or otherwise, analagous to the premiums on a policy 
of insurance. The Legislature, therefore, appears to me not to 
have said that the present value of the calls shall always be ascer- 
tained; indeed, it would be impossible to do it, as the amount 
and period at which they are to be paid would be uncertain.” 
Lush. J. said: “The first part of section 15 applies to all share- 
holders, and says that the liability as a contributory shall be 
deemed 
tory, but not payable till the ealls are made. The section then 


goes on to say what is to be done in the case of a bankruptey of 


a debt accruing due when he first becomes a contribu.’ 
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a contributory. The argument of the defendant requires the 
language of the section to be altered, or at any rate to be read as 
if it said: It shall be lawful in the case of any contributory who 
has at any time been bankrupt and obtained his discharge, to 
prove against his estate the estimated value of his liability to 
future calls. But such a provision would be perfectly absurd ; 
how could there be any proof against an estate already adminis- 
tered, and against a man who has become sut juris? Then, as 
to the defence attempted to be raised by section 154 of the Bank- 
ruptey Act 1861; that section does not apply to any such case as 
this. No doubt by section 16 of the Companies Act, 1862, the 
members of a company are in the same position as if they had 
eovenanted to pay any call which may be made while they re- 
main members. It has been decided that there is nothing in the 
Dankruptey Act of 1549 extending to such a case, and as it 
seems to me section 154 of the Act of 1861 does not apply to any 
such covenant or contract to pay uncertain sums like this lia- 
bility to pay calls, but is confined to cases where the bankrupt is 
under a liability to make certain periodical payments, such as 


premiums of insurance, and the like.” 


Hastiesa Case. L. Rh. 7%. Eq. 2. (November, 1868), arose upon 
the same act, and the whole matter was reconsidered by Lord 
Romily, M. R., and it was held that: “A member of a limited 
company, who has become bankrupt and obtained his discharge, 
and whose estate has been fully administered by the assignee, 
remains liable in the event of the company being subsequently 
wound up, to be made | contributory in respect of his shares not 
fully paid up, and is not exonerated under section 154 of the 
Dankruptey Act. IS6l1. or section 19 of the Companies Act. 1862. 
unless the assignee has been substituted for him under section 77 
of the Companies Act, and the assignee, if he does not elect to 
take the shares cannot be compelled to do so, or be made liable 


as a contributory.” 


(in page 7 the Master of the Rolls, delivering the judgment of 
the Court, said: * It is quite settled by Nouth Staffordshire Rail. 
Way Company eR, Burnside, D Ex. 12%), and bre did rad Discount 
Co. va. Stokes, 17-C. B. N.S. 765, (E. C. L. R. vol. 112), that 
ander the prior bankruptey Acts, future calls were not provable 


either as a debt payable im futuro, or as a debt due on a contin- 
gency.” And ‘he proceeded to show that the acts in question 
did not effect a change in the law. On appeal, this case was 


atirmed. L. R. 4 Ch. App. Cases, 274. 


* 


On page 278, Sir G. M. Gifford, L. J., delivering the judg 
ment of the ( ‘ourt, said : " It Is essential for proof, under 154th 
section ot the Dankruptes Act. that the debt to be proved should 
he i debt capable of valuation At the date of the bankruptey. 
The provisions of the Act of LS62 do not make “i debt provable 
which is incapable of valuation at the date of the bankruptcy; 
nor can such a construction be in reason put upon them as would 
have the effect of relieving a bankrupt in consequence of his dis- 
charge, though he should have been discharged years before the 
winding up, and might have been holding the shares, and even 
receiving dividends, subsequently to his discharge. There is 
nothing in this case to show that the debt or call in respect of 
which the bankrupt is made a contributory was capable of valua- 
tion at the date of his bankruptey. /’rima_f.cte undoubtedly it 
would not be so; and as the bankrupt is discharged only from 
debts provable under his bankruptey, and those debts only are 
provable which were capable of valuation at the date of the bank 
ruptey, we are of opinion that he must be retained as a contribu- 
tory.” | 


The next case upon these Acts is the Financial Corporation 
R., 4 C. P. 731, which arose in June, 1869. 


**s 


Pa, Lawre 1i0€~—- io 
where the cases are reviewed alike by counsel and Court. “A 
being the holder of shares in a company, executed an inspector. 
ship deed. After the execution of the deed, a call was made on 
A.’s shares. Subsequently, but before the property included in 
the deed had been distributed among the creditors, the winding 
up of the company commenced lleld: That the call was not 
barred by the deed.” ‘ les, . (page 19),) said : “Tt appears 
to me that the Companies Act, 1862, (25 and 26 Vict. C. 89.) 
sections 74 and 75, only applied to cases where the winding up 
of the company has preceded the bankruptey of the shareholder, 
ora deed which takes the place of a bankruptey. Until the 
winding up of the company the liability of the shareholder is not 


ealenlable. It not only depends on a grant variety of cireum 
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stances, such as the prospects of the company and the position of 
the other shareholders. but the ownership of shares may even be 


a source of gain. 


“This case seems on principle, therefore, to be similar to the 
ease which has been cited of Mudge vs. Rowan, Law Rep. aD, 
hex. SD. There nobody could estimate the value of the contin- 
gency upon which the liability of the defendant depended at the 
date of the bankruptcy, and the Court of Exchequer, therefore, 
held that the debt was not provable. Applying the principle of 
that decision to the case now before us, it seems to me that the 
defendant’s liability was not calculable till the winding up of the 
company had taken place, and that this debt, therefore, would 
not have been provable under a bankruptcy as the date of the 
deed.” Montagne Smith, J., was of the same opinion, and cited 
with approval Martin's Pat nt Anchor Co. vs. Morton, L, I.. 
4 (). R. HOM, and Vlastic s (ase. Supra. 


The whole scope of the above and other English decisions in 
respect to the provability in bankruptey under the English Acts 
above mentioned of contingent debts and liabilities, is well given 
in an elaborate opinion rendered LLpott the said section of our 
pankrupt Act of 1867. by the Supreme Court of New Jersey in 
Tleyivood vs. Shreeve, 44 N. J. L. R. 94: * Judgment WAS @CI)- 
tered for the penalty on a bond conditioned for the pavinent of 
an annuity during the life of the annuitant; the obligor subse- 
quently became bankrupt, and was discharged in bankruptey. 
Held, that the judgment was provable in bankruptey with respect 
to all payments of the annuity to become due after the adjudica- 
tion in bankruptey, ona valuation thereof, as fi contingent lia- 
bility contracted by the bankrupt within the meaning of seetion 
5068 of the United States Bankrupt Act of 1867, and that the 
liability of the bankrupt under the judgment was discharged by 
his discharge in bankruptcy.” That decision is undoubtedly 
correct, as the liability depended upon only one contingency, the 
value of whieh Wis easily ealenlable I>y reference te tables of 
longevity. The learned Court indeed said that it knew no case 
of the kind, while it may have found one to its purpose Jn 7 
English ~ and Jr. Ch., &e., Soci ty, 3 Hi. & M. 79. DBut,-in that 
event, we night have been deprived of a most able and exhaus- 


1() 


tive historical! wecount na consideration oft the English Acts itl 


respect to annuities and contingent liabilities. 


Con pages 101-2, in speaking of said section 5068, the Court 
said: “The language is, ‘in all cases of contingent debts and con 
tingent liabilities contracted by the bankrupt, and not herein 
otherwise provided for,’ evincing clearly a purpose to embrace 
all debts and liabilities such as would be ineluded within the 
generality of the description, which had not otherwise been pro 
vided for. The sueceeding paragraph in the NiLTIC section suy 
gests the only limitation on the generality of these words: the 
debt or liability must be such as that its present value can be 


ascertained. 


“ There is a class of cases In which contracts and liabilities 
within the letter of the bankrupt law, have been excluded from 
proof, on the ground that they were subject to contingencies of 
the value of which the statute had not provided the means of 
making av estimate. 

Brett vs. Jackson L. UR 4 C. P. 259. 

Cary vs. Dawson, L. RR. 4. (). Bb. 56s. 

Mudge vs. Rowan, L. R. 3. Exeh. 85. 

Hlastie’s Case, 1. R. 4. 

In re Foster, 9 C. 1. 422. 

he nt wea. Thomas, # It. D. Kxeh. O12. 

(Jverseere of Pe Martin OS, Warr ma 2 li. & Ald. 
491. 

Parker vs. Inee, 4 Wl. & N. 52. 

Marchman ve. Brook: eo = II. WC. 07 

Riggin vA, Magwire, i Wall. od), 

Robinson vs. Pesant, 53 N.Y. 419. 

Woodward OS, Th rhert. Y4 Me. Hom, 

Loring ve. Aendall, 1 Gray, S05. 

French vs. Morse, 2 Id. 111. 


si Illustrations of this class of cases are actions on a covenant for 
title when the breach is the inchoate right of dower of a wife 
whose husband is still living, or on an official bond when “there 
has been no breach before the bankruptcy proceedings. Such 
obligations have been held not to be provable against the bank- 


41 


rupt’s estate, and not discharged by his certificate, for the reason 
that it was uncertain whether any breach would ever occur, and 
there was no method of estimating the value of the eontingency 
on which they depended. 

Riggin vs. Magwire, supra. 

Loring vs. Kendall, supra. 


“The principle on which cases of this class were decided will 
explain the English decisions upon sections 178 of 12 and 13 Vict. 
ch. 106. That section provides for a claim against the bankrupt’s 
estate, where he had, before the filing of his petition, contracted 
to pay money upon a contingency which had not happened before 
petition filed. In Warburg vs. Tucker, 5 E. & B. 384; & C.. 
in error, E., B. and E. 914; and in AMitealf vs. Hansom, L. R.., 
1 H. of L. Cas. 242, it, was held that a covenant to pay annual 
premiums, on a life policy which had been assigned to the cove- 
nantee as security for money loaned, was not ‘a liability to pay 
money upon a contingency” within the meaning of this section. 
An examination of these cases will disclose that they were 
decided on the ground, as was said by Lord Campbell in 5 E. 
and B. 395, ‘that the machinery provided for admitting a claim 
and proof under this section is wholly inapplicable to such a 
demand ;* and by Lord Chancellor Cranworth (L. R., 1 H. of L. 
Cas. 250,) that in the statute there was ‘no power to enable the 
creditor to make a claim for the aggregate of all payments; 
?. é., to treat his demand substantially as one in the nature of an 
annuity, or, as if there had been only one contingency.’ 


“ An inspection of this section will show that these decisions 
were well grounded in the absence of the means of estimating 
the value of such contingent liabilities.” 


CHARLES MARSHALL, 
JOHN HOWARD, 
For Plaintiff in Error. 
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Supreme Court of the alnited States. 


OCTOBER TERM, 1889. 
No. 67. 


JOHN GLENN, Truster, vs. THOMAS J. SUMNER. 


BRIEF FOR SUMNER. 


This was an action brought December 7, 1883, by the 
plaintiff, as trustee, to recover a call for 30 per cent. of a 
subscription, payable on call, made by the defendant No- 
vember 1, 1865, for 250 shares of stock in a proposed ex- 
press company chartered by the State of Virginia. 

The call was made by a decree in a court of equity of 
Virginia December 14, 1880, in a suit begun December 
4, 1871, to enforce an assignment by the express company 
in favor of its creditors September 20, 1866. 

The pleadings below were according to the North Caro- 
lina Code—i. ¢., by complaint and answer. 

To the complaint, the substance of which is as above, the 
defendant answered (1), upon information and belief (folios 
11 and 12), that he did not subscribe for 250, but for only 
50, shares in the company mentioned; (2 and 35) that he 
was protected by two different statutes of limitation and 


(4) also by a discharge in bankruptcy (folio 14). 


) 
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There was 1O formal re plication to the new matter alleged 
in the answer; but, as the parties went to a jury, it 1s to be 
COC" ded probably that Su hi issues were duly taken. 

The jury found “ all issues in favor of defendant.” (Folio 
rR 

The bill of exceptions disregards the state of the record as 
to the issues and finding, and confines itself to the instrue- 
tions of the court Upot the defense of hankruptey. It does 
not set forth all the evidence given in the case, and admits 
that no error was committed at the trial upon any issue 
other than that as to the effect of the defendant's discharge 
as a bankrupt 

llowever, if the suit were properly barred by some statute 
of limitations it seems not to be material that the court erred 
in ruling in substance that although the jury should find 
against the defendant upon that issue, nevertheless he was 
protected by the dischary 

lov, as it has turned out, the actual finding upon the 
Statute has rendered the instruction upon the discharge im- 
material, 

A similar remark is pertinent to the finding that the de- 
fendant had subscribed for 60 shares of stock. For in that 
case an erroneous ruling of the court below upon some 
matter distinct from that cannot be reviewed in this Court. 
The value in controversy—i. e., betwixt a judgment for what 
the record shows that upon this issue the plaintiff must 
have been contented with (viz., 30 per cent. of $5,000) and 
the judgment actually rendered—does not authorize a writ of 
error, 

In Moores vs. Bank, 104 U. S., 625. 630. there were three 


issues of fact, either of which would have warranted a gen- 


eral finding for the defendant. The 6:// of exceptions stated 
that “the court [a jury having been waived] found for the 
defendant;” and the statement in the record was that “ upon 
the isswe joined” the court found “ the issues” in favor of 
the defendant. Thereupon it was held that the record was 
too “ ambiguous ” tu enlarge the effect of the general finding 
stated in the bill, that general finding meaning, in point of 
law, no more than that one of the issues had been so found. 
As a consequence error in an instruction upon one of the 
issues required the judgment thereupon to be reversed. 

There is no such ambiguity here. The record states (folio 
17) that the “ following jurors, . . being chosen to speak 
the truth of and concerning the issues submitted and joined 
between the parties in this action, for their verdict say that 
they find al/ issues in favor of defendant.” Upon the same 
matter the bill of exceptions is as follows: “ The answer 
shows the defenses set up, which include the plea of his dis- 
charge in bankruptcy, in bar of recovery. The plaintiff 
contended that 1t was nota provable debt at the time of fil- 
ing of petition in bankruptey. The court held that it was 
A provable debt. and that discharge barred it. and SO Itll- 
structed the jury. Verdict for defendant.” 

In the cases cited upon this point in the brief of the 
learned counsel for the plaintiff in error from 5 Wall., 795, 
16 ib., 577, and 17 +/., 630, the error alleged was in admit- 
ting evidence, not upon one of several distinct issues, but 
upon the whole Case, if being suggest d. jy r contra. that In- 
asmuch as such evidence had really worked no injury no 
error had been committed It is in such Cuses AS these that 
courts of error required to be assured heyond all doubt that 


no injury has been done before it will affirm the judgments, 


recente senses 


See also Railroad vs. O’Brien, 119 U. 5., 99 : Gilmer ve. Hig- 
ley, 110 U.S., 47, 50. 

In Morisey vs. Bunting, 1 Dev., 3 (N.C.), it was held that 
if non detinet and the statute of limitations were pleaded and 
the jury “find all the issues in favor of the defendant” a 
court of error will not examine the correctness of the charge 
on the latter plea. So in Pierce vs. Myrick, ib., 345, where 
the pleas were “not guilty” and “justification” and the 
jury found “all issues in favor of the defendant and the de- 
fendant not guilty,” it was held that the rejection of testi- 
mony pertinent to the latter issue only was not ground for 
a new trial. 

Apropos of the criticism of the learned judge who gave 
the opinion in that case upon the form of the finding (“all 
issues in favor of the defendant”), which seems to have oc- 
curred to him subsequently to the decision in the case pre- 
ceding, the North Carolina Code allows the jury to pronounce 
a verdict generally upon all the issues. See. 232. 

In Case, howeve Te il shall Ly considered that the error alleged is 
one which affected the whole trial below, it is submitted that the 
circuil court was right in holding that the debt duc by the defe nd- 
ant upon his subscription was a provable debt at the time of filing 
his petition in bankruptcy. 

Upon this matter the short facts are that the subscription 
was made in 1860; that shortly afterwards the defendant’s 
right thereunder to stock was bona fide assigned, the assignee 
being immediately accepted by the company as a stock- 
holder in lieu of the assignor; that in 1866 the company 
executed a deed in trust in favor of its creditors; in 1871 


a bill was filed to enforce that trust: in 1875 the defendant 


ey 
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went into voluntary bankruptcy and in 1879 was discharged» 
and finally, in December, 1880, the call was made. 

Whilst under the Virginia statute the assignment by the 
defendant of the stock did not affect his liability to calls 
upon the unpaid subscription, no question is made by the 
plaintiff directly that such assignment divested him of all 
beneficial interest in such stock. 

I say “that no question was made directly,” because sug- 
gestions in the brief of my learned friends in connection with 
22 damnosa hereditas ”’ (brief, }). ov. bot.) and at other points 
are to the effect that when Mr. Sumner went into bank- 
ruptcy he still owned the stock, and that his assignee in 
bankruptcy was thereby in peril of himself becoming its 
owner and by consequence of a personal liability upon the 
unpaid subscription. 

But the record shows that Mr. Sumner had sold that stock 
in good faith some ten years before his bankruptey to a soly- 
ent person who had appli d for it, and who thereupon took 
upon himself, by consent of the company, the status of 
stockholder. 

Therefore whether the debt due by Sumner was provable 
is a question wholly unaffected by apprehensions of the sort 
suggested apon behalf of the plaintiff in the interest of the 
assignee in bankruptey. 

Indeed, if it were important it seems that it might be 
maintained that such apprehensions are not substantial in 
any case. 

The theory that an assignee in bankruptcy, merely by 
receiving officially an assignment of unpaid-for stock, be- 
comes personally liable on calls thereabouts Is a proposition 


that at this time of day needs more than an assumption or 
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an admission thereof in argument even by a court to make 
it probable. The doctrine to that effect.in some of the old 
cases has gone down the horizon. 

But even supposing the assignee in a fit case to have and 
to exercise a right to reject such an assignment, this throws 
no light upon the question whether the debt for such unpaid- 
for stock is not provable, for that debt is not likea charge upon 
land unaccompanied by a personal contract to pay, which 
shifts from shoulder to shoulder along with the land, and 
goes or stays as the latter does. 

The Virginia statute, which makes assignors of unpaid. 
for stock responsible for calls, demonstrates that for sub- 
scriptions like the present. Therefore whether, by the policy 
of the statute of 1867, the estate of the bankrupt assignor 
be substituted in his place to the obligation for the stock 
depends upon other considerations. 

In the pre sent Case those considerations are limited lo unpaid 
and uncalled-for subscriptions for stock Li company 8 which at 
the time of goin into bankruptcy had ceased to be u orking cOlt- 
panu s and Were Li proce 88 Di liquidation. 

No suggestion need be made here that sucii subscriptions 
in a company which was working at the time of the bank- 
ruptcy are not provable, no matter how soon thereafter the 
company may Cease to work. 

The diffe Pewee be hocen thre iO CARES 18 both substantial and clear. 
In the former the amount due upon the subscription is already 
fixed by the cessation of the CONMUHENY lo do business, and ie quire 8 
only thre action of a fourt for its ascertainment. All the data 
needed for such ascertarnmeil are aready in exist nce and only 
require lo by brought Loe hee ?° hy evil ee and arithmetic " the "C- 


fore. hy thre well-kno ii paxcrin. if 18 already certain. ln the 
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latter case data for the required ascertainment are wanting—ex. 
gr., there may never be a call, or if there be it may be for any 
amount conceivable, little or large. 

[t is true that the court has pronounced that although 
upon the insolvency of a company having unpaid subscrip- 
tions .due to it on call its creditors have a right at any time 
to compel a call by suit in court, yet that delay by these to 
bring such a suit is not delay'within the statute of limita- 
tions as regards the secondary suits required to enforce the 
call if ordered. It is therefore admitted in the present suit 
that whether a court will order a call of unpaid subscriptions 
to the stock of an insolvent corporation is a contingency 
which requires to be ascertained before creditors concerned. 
thereabouts can be considered as owing any legal duty of 
diligence to debtors upon the other side of that concern; but 
this contingency which intervenes betwixt the creditor and 
the duty to sue does not prevent him from proving the 
liability of the subscriber in bankruptcy. Indeed it seems 
to come directly within one provision by which the act of 
1867, ch. 176, defines liabilities provable thereunder, viz., 


“contingent liabilities contracted by the bankrupt.” 


Section 19 of that act, after declaring prowable—(1) all 
debts due and payable at the time of adjudication in bankruptcy ; 
(2) all debts then existing, but not payable until a future day ; (3) 
all demands on account of goods and chattels wrongfully taken ; (4) 
obligations as drav er, elc., u here the liability shall not have become 
absolute until after the adjudication—proceeds as follows: “ In 
all cases of contingent debts and contingent liabilities contracted by 
the bankrupt and not herein otheru LSE provided for the creduor 


nay make claim therefor and have his claim allowed, with a right 


tn 
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lo share , if the condi iJENCY shall happe n hy fore the orde r for tne 


final dividend, or he may at any time apply to the court to have 


the pre sent value of thie debt OT liability UNC rtained and liquidated, 
which shall then be done in such manner as the court shall order, 
andhe shall be allowed to prove for the amount so ascertained.” 
(14 Stat., 526, top.) 

Hereupon it is submitted that the EXPOSure of a subscriber 
for stock in the National Express Company in the year 
1875 to compulsion to pay his unpaid and uncalled for 
subscription was, within the above-quoted words, a liability, 
absolute, except for one contingency only, viz., that call, 
granting the latter to have then been, in legal parlance, no 
more than a contingency. 

It is to be observed that contingent liabilities were prov- 
able, even in case where the final dividend might be ordered 
before the contingency had happened—. ¢., they were prov- 
able in cases where the creditor could not share in the estate, 
unless he should adopt the second alternative under that 
provision and have the present value of the liability ascer- 
tained and liquidated, and then prove¥ for the amount so 
ascertained. 

Upon the 25th day of August, 1875 (the dav of the adju- 
dication In bankruptcy) there had been pending at Rich- 
mond for nearly four years a bill of equity the object of 
which was to ascertain the amount of debts owed by the 
company in question, the whole of whose assets at that time 
practically consisted of some $3,200,000 due on account of 
stock unpaid for. Under that bill such debt was subse- 
quently ascertained to be about $500,000. 

In Augnst, 1875, nothing had been done in the equity 


case since December 4th, 1871, and nothing more was done 
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afterwards until August 4th, 1879, when, upon a display of 
merely ordinary activity by the complainants therein, such 
proceedings were had that on the 19th day of June, 1880, 
a report was made of the indebtedness to the effect aforesaid, 
which report was in due course and without dispute confirmed 
and a call made in December, 1880. There is no reason for 
believing that the happy diligence,so begun in August, 1879, 
and ended sixteen months after, might not as well have been 
begun in August, 1875, to be terminated in December, 1876: 
and if this result was attainable by a Virginia court of 
Equity there is no reason for doubting that it might as 
easily have been accomplished in a Federal court of bank- 
ruptey. In the meantime, so far as Mr. Sumner was concerned, 
those proceedings were intended to ascerlain the value of his deht 
for the subscription. ‘The circumstance that in a court of 
bankruptey this ascertainment would have been the whole 
of the object of inquiry or at least have been the chief object 
thereof—instead of one item in a multitude of such, as in 
the Virginia case—does not affect the question in point of 
theory, and therefore did not prevent the creditors or those 
who represented them from making proof of it, such proof 
to await a happening of the contingency before the final 
dividend, or to have its present value ascertained and liqui- 
dated. 

[Inasmuch as the British bankrupt acts of 1849, 1861, etc., 
were probably wel: considered by those who drew the act of 
1867, decisions thereupon have a certain value for the settle- 
ment of questions upon the latter statute, although, from 
difference of wording and from the circumstance that the 
former have a context, in a vast congeries of legislation, 
upon companies and other commercial matters, which does 
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not exist in this country, such decisions are instructive only 
na general selise 

In Discount Company vs Stokes, 17 C. B. (N.8.), 765, a 
question arose whether, under the following circumstances, 
viz: Adjudication, November 3rd, 1860; discharge, Febru- 
ary 4th, 1862; order to wind up,company, May 14th, 1861; 
call by official liquidator, July 4th, 1861, the bankrupt, who 
had not paid his subscription for shares in that company, 
had been discharged therefrom, as being ~ a liability to pay 
Mmionely Upon (/ continge cy which shall not have happe ned,” etc. 
(within the words of the act of 1849), before the filing of the 
petition. The court said that upon a first reading the 
words raised a presumption in favor of discharge, but upon 
further consideration it seemed that if such were the inten- 
tion of the Legislature it had not been well expressed : 
“Where a party is holder of shares in a joint stock com- 
pany his liability to pay money depends upon more contin- 
gencies than one; there may or may not be a call made and 
the bankrupt may not be the holder of the shares when the 
call is made. There may be no existing liability at the 
time of bankruptcy, but a liability may happen from the 
concurrence of those two contingencies.” It is observable 
that one of the contingencies relied upon by the court for 
taking the case before them out of the provision made by 
the “very doubtful clause,” for “a contingency ” above, is 
not a contingency in the present case, even if the company 
here had been working at the time of Mr. Sumner’s bank- 
ruptcy, inasmuch as he could not have gotten rid of his lia- 
bility. However, the case turned upon the fact that the 


company there was a working company. 


1] 

[t will also be observed that Mr. Justice Byles, in his con- 
curring opipion,as an objection to the discharge, gives weight 
to the view that the bankrupt would hold his shares and yet 
be freed from all liability in respect of calls, past and future. Aud 
so, In strong language (“a monstrous injustice”) does Mr. 
Justice Blackburn, in Anchor Company vs. Morton, 3 Q. B., 
L. R., 306, 311. This objection applies, of course, only to 
stock in working companies, the present case being doubly free 
from such objection ; inasmuch as the company had ceased 
to be a working one at the time of bankruptey, and Mr. 
Sumner also had long before bona fide assigned his stock. 

“Contributory ” is a technical statutory word in England, 
which often occurs in the later reports. As is well known, 
after the commencement of the winding up of a company 
under statutes for that purpose, one who up to that time has 
been a shareholder in debt to the company becomes a con- 
tributory. The British bankruptcy acts make liability for 
unpaid stock by a person who at the commencement or dur- 
ing the continuance of the proceedings in bankruptcy is a 
contributory, provable on the ground that the value of his 
liability has at that time become ascertainable. Whilst we 
have here no such technical word as “contributory,” yet 
obviously Mr. Sumner became such substantially after the 
assignment in 1866, or at all events after the filing of the 
bill in equity in 1871. 

Arguments from the English statutes and cases upon con- 
tributories are of course applicable to American statutes deal- 
ing with persons in the same situation, although not known 
to our law by the same name, or by any name, in any other 
way than by description. 

In the case entitled Land Credit Company of Ireland, L. 
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R., 6 Ch. Ap., 582, one McEwen had been a stockholder in 
the company, but In 1864 had assigned his shares. In 1865 
a winding-up order was made. In 1866 McEwen went into 
bankruptey, and was discharged in 1867. In 1868 a large 
debt which for several years had been 1n litigation was 
allowed against the company, and thereupon a call was made 
upon Mckwen, wlio, as being il past stockholder. had been 
placed upon a list of contributories known as the “B /ist,” 


, . . 1 3 : ‘i ‘ ** ad 
stockholders (“A dist”) not having been 


calls upon exist! iv 
sufficient to satisfy liabilities. The master of the rolls held 
McEwen’s debt to be hot provable ; but this was reversed by 


the lord Justices. who sald 


“Tn the present case the debts of the company were sup- 
posed at the commencement of the winding up to be very 
ineconsiderable : but a claim was made against the company 
by Overend, Gurney & Co. for £250,000; and after a litiga- 
tion which lasted several years the claim was held to be 
valid. ' . It Is quit clear that th ‘extent of the lia- 
bilitv of the contributories in class A depended upon the 
determination of the claim of Overs nd, Gurney WY Co quite 
as much as the extent of the hability of the contributories 
11} class B: and Vi tif any of the contributories in class A had 
become bankrupt atanyv time atter the commencement of 
the winding up, it seems clear on the authorities that the 
liquidator would-have had to prove the amount of his lia- 
bility 1) his estate, how ver difhieult or even Im possible 
it might have been to ascertain the amount of this liability 


at the time.” 


The only distinction between that case and the present is 
that there a situation like that of Mr. Sumner is designated 
by the word contributory, and that the English statute goes 
farther perhaps than that of 1867 in rendering the liabilli- 
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ties of such a person provable even where that situation 
has originated after the adjudication in bankruptcy. 

Again, in Financial Company vs. Lawrence, L. R., 4 C. P., 
721, the distinction betwixt the relation of a stockholder be- 
fore and after the beginning of proceedings for winding up 
is stated as being upon principle independent of the statutes 
which expressly render liability to calls provable in bank- 
ruptey aguinst all stockholders who are contributories at the 
time of going into bankruptcy. “ Until the winding up of the 
company the liability of the stockholder is not calculable. 
It not only depends upon a great variety of circumstances, 
such as the prospects of the company and the position of the 
other shareholders, but the ownership of shares may be even 
a source of gain.” 

In conclusion, if the distinction which is relied upon in 
the above argument, viz., betwixt subscriptions to the stock 
of companies which at the time of the adjudication in bank- 
ruptcy are working, and subscriptions to stock of compa. 
nies which at that period are not working, has been main- 
tained, it will not be necessary to consider in detail most of 
the cases referred to by the learned counsel for the plaintiff 
in error after the 22d page of their brief, inasmuch as these 
apply only LO com panies of the former description or to per- 
sons in a state of things which involves the same principle, 
such as claims to dower where the husband is still living, 


XC. 
S. Fk. PHILuIps, 


For Sumner. 
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| Writ af error. 


UNITED STATES OF AMERICA, 88: 

The President of the United States to the judges of the circuit court of 
the United States for the southern district of New York, greeting : 
Because in the records and proceedings and also in the rendition of the 

judgment of a plea which is in the said circuit court before you, between 
Robert G. Glendinning, George McLeish, & James R. Eccles, plaintiffs, 
and William H. Robertson, defendant, a manifest error hath happened, to* 
the great damage of the said William H. Robertson as by his complaint 
appear’. We being willing that the error, if anv hath been, should be 
duly corrected, and full and speedy justice done to the party aforesaid in 
this behalf, do command you, if judgment be therein given, that under 
your seal, distinctly and openly, you send the record and proceedings afore- 
said, with all things concerning the same, to the Sapreme Court of the 
United States, together with this writ, so that you may have the same at 
Washington on the second Monday of October, eighteen hundred and 
eighty-six, in the said Supreme Court, to be then and there held that, the 
record and proceedings aforesaid being inspected, the said Supreme (ourt 
may cause further to be done thereon to correct that error what of right 
and according to the laws and customs of the United States should be 
done. 

Witness the honorable Morrison R. W arte, Chief Justice of the said 
Supreme Court, the 20th day of May, in the year of our Lord one thou- 
cand eight hundred and eighty-six. 

Timoruy Grirrirru, Clk. 


The foregoing writ is hereby allowed. 
Appison Brown. 


z (Indorsed:) 9,510. U..S. Supreme Court, William H. Rob- 

ertson, plaintiff in error, against Robert G. Glendinning & al., 
defendants in error. Writ of error. Stephen A. Walker, attorney for 
plaintiff in error. 


Due service of a copy of the within ts hereby admitted this 20th day of 
May, LSS86. 
CHas, CURIE, 
Attorney for Def 'ts. m Error. 


(Stamp:) U.S. circuit court. Filed May 20, 1886. Timothy Griffith, 
clerk. 


[NITED STATES OF AMERICA, 
Nouthern District of New bork. SR: 
[. Timothy Griffith, clerk of the cirenit court of the United States of 
America for the southern district of New York, in the second circuit, 
> by virtue of the foregoing writ of error, and in obedience thereto, 
do hereby certify that the following pages, numbered from four to 
thirty-four inclusive, contain a true and complete transcript of the records 
and proceedings had in said court in the case of William H. Robertson, 
plaintiff in error, against Robert G. Glendinning, George McLeish, & 
4867——1 


em ma ‘ te le: 
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James Rh. Eccles, defendants in error, as the same remain of record and 
on file in said office. 

In testimony whereof I have caused the seal of the said court to be 
hereunto affixed at the city of New York, in the southern district of New 


York, in the second circuit, this seventeenth-day of August, in the year of 


our Lord one thousand eight hundred and eighty-six, and of the Inde- 
pendence of the ‘United States the one hundred and eleventh. 
[SEAL. | Timotny Grirrira, CUCL. 
4 Superior court of the city of New York. 
| Summons, 


Rogpert G. GLENDENNING, GrorGE McLetsn, ) 


WX James R. Kecles, plaintiff, ' No. ) 
against : 
WittiaAmM H. ROBERTSON, DEFENDANT. 


To the above-named defendant : 

You are hereby summoned to answer the complaint in this action and 
to serve a copy of your answer on the plaintiffs’ attorney within twenty 
days after the service of this summons, exclusive of the day of service, 
and in case of your failure to appear or answer judgment will be taken 
against you by default for the relief demanded in the complaint. 

Dated, New York, Dec. 15, 1884. 

CHas. CURIE, 
Plaintiffs’ Attorney, Office No. 44 Exchange Place, New York City. 
5 (Indorsed:) No.—. N. Y. superior court. Robert G. Glen- 
denning & als., plaintiffs, against William H. Robertson, defend- 
ant. Summons. Chas. Curie, plaintiffs’ attorney, 44 Exchange Place, 
New York City. : 
Due service hereof admitted this 15 day of Dec., 1884. 
6} Volice of appearance and demand. 
N. Y. superior court. 


RoBert G. GLENDINNING & AL. ) 
rersus > 
WittiAm H. Roperrsoy. j 


You will please take notice that [ am retained by and appear as attor- 
ney for the defendant in this action and demand service of a bill of par- 
ticulars of the plaintiffs’ claim herein and a copy of the complaint and 
all papers in this action upon me at my office in the United States court 
building in the citv of New York. 

Yours, 
Koonvu Roor, 
lnited States Attorney, Attorney for Deft. 

To C. Curtir, Esq., 


Attorney for PUf. a 
New York, Dec, 22, 1884. 
7 (Indersed:) 9510. N. Y. superior court. R. G, Glendinning 


& al. versus William H. Robertson. Notice of appearance. 
Elihu Root, U.S. attorney, att’y for def’t. To C. Curie, esq., plaintiffs’ 
att’y. 


y 
y 
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Certiorari. 


The President of the United States of America to the judges of the 
superior court of the city of New York, greeting : 


We, for certain reasons, being desirous that our circuit court of the 
United States for the southern district of New York, in the second cir- 
cuit, shall be certified of a certain cause, commenced before you against 
William H. Robertson, defendant, by Robert G. Glendenning et al., plaint- 
iffs, do therefore command you that the record and proceedings in the 
said cause you distinctly and openly send to the said circut court, at the 
city of New York, on the 9th day of January, 1885, as fully and amply 
as the same are remaining before you, by whatever names the said parties 
may be called therein, together with this writ, that our said court may 
cause to be further done thereupon what of right ought to be done. 

Witness, Morrison R. Waite, esquire, Chief Justice of the Supreme 
Court of the United States, the 5th day of January, in the year one 
thousand eight hundred and eighty-five. 

Trwotuy Grirrits, Clerk. 

Kninv Roor, 

l'nited States Attorney, Attorney for Defe ndant. 


9 (Indorsed: ) 9510. U.S. cireuit court. R. G. Glendenning rs. 
William H. Robertson. Copy certiorari. Elihu Root, U.S. At- 
torney, attorney for defendant. 

Take notice that the within isacopy of a certiorari this day issued out 
of the cireuit court of the United States for the southern district of New 
York. 

New York, January 5th, 1885. 

Yours, 
EKxiuvu Roor, 
Attorney, Attorney for Defendant. 


To C. CuRIE, Ksq., 
Plaintiff's Attorney. 


10 Complaint. 
Circuit court of the United States for the southern district of New York. 


Ropert G. GLENDENNING, GEORGE McLusu, AND | 
James R. Eccles, plaintiffs, | 
against | 


’ 


WinttiAM H. RopReERTSON, DEFENDANT. 


Plaintiff complains : 

Ist, That defendant was, during the time hereinafter named, collector 
of customs of the United States at the port of New York. 

2d. That plaintiff was, during said times, in trade, under the firm name 
of Glendenning, McLush & Co., and, as such, duly imported and entered at 
the port of New York the goods described in the bill of particnlars an- 
nexed., 
3d. The defendant, as such collector, exaeted from plaintiff, as and for 
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duties thereon, and plaintiff, in order to obtain said goods, was compelled 
tu pay, and did pay the sum of one hundred & eighteen ;%°; dollars, in 
excess of the amount required by law. 

4th. That plaintiff filed with said defendant due and timely protests, 
in writing, upon each entry of said goods against his decision exacting 
such duty, setting forth distinctly and specifically the grounds of objection 
thereto, and also as above stated. 

oth. That plaintiff made due and timels appeals in each case to the Sec- 
retary of the Treasury, who has affirmed the decision of defendant as to 
certain of said entries, and as to the rest of said entries, has neglected to 
answer said appeals, and more than ninety days had elapsed since said 
LAs Wwe red appeals, whi i this action Wiis commenced. 

Gth. That the bill of particulars, hereto annexed, states for each lm por- 
tation separately the date of entry at the custom-house, of the payment of 
duty nn CACCSSs, of the filing of the said protests, oft the appeal to the Sec- 
retary of the ‘Treasury, and of his decision thereon, tovether with the 
other particulars required by law, and is made a part hereof, 

7th. That said sum, so exacted as aforesaid, has never been repaid to 
plaintiff, and is still due and owing to him. 

Wherefore, plaintiff demands judgment against defendant for one hun- 
dred AX eighteen rod dollars. with interest on the several stills named 
inthe bill of particulars, from the several dates of payment as appear 
together vith the costs and disbursements of this action. 

(HAS. CURIE, 
Attorney for Plaintiff. 


thereby 


> | 


(Indorsed :) 9510. U.S. cireuit court. Robert G. Glendenning 
& als., plaintiffs, against William H. Robertson, defendant. Com- 
plaint. Chas, Curie, plaintiff's attorney, 44 Exchange Place, New York 
City. 
Due service of a copy hereof admitted this 8° day of Jan., 1885. 
Kninu Roor, 
(°. S. Attorney, Aty for Def’. 


iz Bill of particulars, 
Name of importer, Glendinning McLeish & Co. 


Vant. of linen emb'd. 
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De...... Stateof Nebraska. May 27 June 9 19.65 | Junelw i Jalv 2 .dJdulw 2 Oct. 3 
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* No ana. rec'd 
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13 (Indorsed:) 9510. U.S. cireuit court, southern district of New 
York. Robert G. Glindenning and ots., against Wm. H. Robert- 
son. Bill of particulars. 
NEW YorRK, Jan. 8. 1S85. 
bo Exvinc Roor, Esquire, 
dD fe ndant s Attorney. 

Sin: Please to take notice that this action is brought to recover duties 
illegally exacted by the defendant, as collector of Custonis at the port of 
New York, and the within is the plaintiffs’ bill of particulars. 

(HAS. CURIE, 
Plaintifix’ Alto ney, 
it hvchang Place, New York City. 
Due -“CT\ To it reol acloitt 7 thts > day ot clan... LSS. 
Exit Roor, 
] Att ny, Def ndant s Attorney. 


| | LSiee) 
(ireuit court of the United States for the southern district of New York. 


RoBertT G. GLENDENNING, GEeoRGE McLerscnu. 
and James R. EKecles. a 
TO). 


Prerariix 


Winttram H. ROBERTSON, COLLECTOR, ETC. 


The defendant answers to the complaint as follows : 

[. Ile denies that the true duty or that the true and lawtul rate of duty, 
on the goods referred to in the complaint, was as stated in the complaint ; 
and he denies that the plaintiffs were compelled to pay or did pay .defend- 
ant as collector or otherwise the sum stated in the complaint or any sum 
in excess of the amount required by law as duties upon the said eoods, or 
that anv sum of money unauthorized by law was exacted as duties on said 
goods or otherwis : | | 


II. lle denies that the 1] 


intifls filed vith di tendant Ln pr fest or 
protests in writing in which 1 


ve grounds of objections to the exaction of 
duties on said goods were distinctly and specifically stated. 

LI I. Hle denies that the sum stated in the complaint or anDYV stifil 
now due and owing thy plaintiffs, 

IV. He denies that he has anv knowledge or information sufficient to 
form a belief as to wheth: r the ‘00 1 ~ alleg d in the complaint to have 
been imported at the times therein mentioned were in fact such goods is 

are ck scribed in the seid complaint. 
ls) V. And further answering, defendant alleges that all moneys 

received D him from the plaintiffs mn respect of t hie importations 
in the complaint alleged tou have been made, were di manded of plaintifis 
and were by plaintiffs voluntarily paid to him in his capacity as collector 
of customs,as and for duties due the United States on imported merchan- 
dise and were forthwith before the commencement of this action and be- 
fore the rece ipt Ly defendant of any protest or objection on the part of the 
plaintiffs paid over by the defendant in his official capacits aforesaid to the 
l'nited States and placed beyond his control, 
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VI. And further answering, defendant alleges that all moneys received 
by him from the plaintiffs in respect of the importations in the complaint 
alleged to have been made, were sums due from plaintiffs tothe United States 
as duties according to the rate of duty im posed by law upon ‘articles of 
merchandise imported by plaintiffs and assessed with duty,and no other 
sums than duties regularly assessed and ascertained and liquidated accord- 
ing to law upon the plaintiffs entry thereof were collected or received by 
defendant from the plaintiffs. 

Wherefore defendant demands judgment, that the complaint be dismissed 
with costs. 

Eiinu Roor, 
lnited State Attornen, Attorney for the Defendant. 


(Indorsed:) 9510. U.S. cireuit court, southern district of New York. 
R. G. Glendenning & al., vs. W. H. Robertson, collector, ete. Answer. 
Klihu Root, United States attorney, attorney for defendant. New York, 
May 9, 1885. To C. Curie, esq., plaintiffs’ attorney. 


16 Vint NN ot frial, 


Ata stated term of the cireuit court of the United States of America 
for the southern district of New York, in the second circuit, held at the 
United States court-rooms, in the « ity ot New York, Onl Tuesday, the Sth 
day of December, in the year of our Lord one thousand eight hundred and 
eighty-five. 

Present: The honorable Hoyt H. Wheeler, sitting as cireuit judge. 


Ropnert G. GLENDINNING ET. AL. 
re, 9510, 
Ww. H. Roperrson. 


Now come the plaintiffs by Stanley, Clarke & Smith, esqrs., their 
attorneys, and move the trial of this cause; likewise comes the defendant 
by Samuel B. Clarke, esq., asst U.S. atty, his attorney. Thereupon a 
jury is empaneled, and the cause proceeds to trial. Counsel for the re- 
spective parties herein stipulate in open court, that if the verdict be for 
the plaintiffs, it shall be for the plaintiffs generally, subject to adjustment 
at the custom-house under the direction of the court. After hearing the 
evidence of the parties, and the argument of counsel, the court direct the 
jurv to find a verdict for the plaintiffs generally. Thereupon the jury 

render a verdict whereby they find for the plaintiffs generally. 
la It is ordered that a certificate of probable cause be entered herein, 

and that the defendant have a stay of proceedings on said verdict 
for thirty days. 

A Copy. 

Timotuy Grirritu, Clerk. 


ge 


J 
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18 3 Certificate of adjustment. 
(923.) 
United States circuit court for the southern district of New York. 


N.S. 9510. | CustomM-Housr, New York, 
(Collector's Office, May LOth, LRG. 


R. G. GLENDINNING ET. AL. 
rs. - Verdict dated 
WintiAm H. Roperrson. | 


Sir: The adjustment in the above case is as follows: 


ios eek ieebes cane P@OSO6 Coes CUES © Ceeoes 104, 20 
Interest added to May 10, LP®86.......... ee 6d delmeée ne (bbe Sdkube eees < 11.73 
115.93 
Respectfully, 

Ky. L. Heppen, 
( ollector. 


To the Unrrep Srates Disrrict Art’y, 
hor the Southern District of Ni Lh bork. 


1% Indorsed O5TO. No. 95. (‘ollector. etc., for the south- 
ern district of N. Y. 187 , reports adjustment of case of 


Glendinning vs. Robertson. 
1) Judqment, 
[°. S. cireuit court. southern district of New York. 


Ropert G. GLENDENNING ET AL. 
7 rs. No. 9510. 
Winttrauw H. Roperrsoyn. } 


The above-entitled cause having been brought on for trial on the 8th 
day of December, 1885, before the Hon. Hoyt H. Wheeler, sitting as 
judge of this court, and a jury, and a verdict having thereafter been 
found for the plaintiffs generally, by direction of the court, subject to ad- 
justment at the custom-house, and the amount for which plaintiffs were 
entitled to a verdict having been thereafter adjusted, as appears by the 
certificate of the collector of customs hereto annexed, and the costs having 
thereafter been duly taxed ; 

Now, upon motion of Charles Curie, esq., attorney for plaintiffs, 

[t is ordered and adjudged that the plaintiffs, Robert G. Glendenning, 
George McLeish, and James R. Eccles, recover of William H. Robert- 
son, the defendant herein, the sum of one hundred and four dollars and 

twenty cents ($104.20) damages, eleven dollars and seventy-three 
2] cents ($11.73) interest, and forty-six dollars and eighty-five cents 
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($46.85) costs, making in all the sum of one hundred and sixty-two 
dollars and seventy-eight cents (8162.78) and have cxecution therefor. 


104, 20 


Jude’t signed this 17th da of May, 1LSS6. 
Jounx A. SHIELDS, 
Deputy (Jerk 


(Endorsed:) U.S. cireuit court. Robert G,. Glendenning et al. vs. W. 
H. Robertson. Judgment roll. Charles Curie, esq., attorney for pl’ffs 
14 Exchange Place, N. Y. ¢ ity. [°. S. crreuit court. Iiled May 17. 1886. 
Timothy Ciriffith, clerk. 


p°? Bill of exceptions, 

l nited States circuit court. southern district of New York. 

Ronertr G. GLENDENNING ET AL. 
against 


Vir ctiam H.. Ropenrrson, COLLECTOR OF CUS- 


roms, ete, 


N.S. 9510. 


And afterwards, tO wit, on the Sth day of December, ISS... this Cus 
came on to be tried at a stated term of the aboved-named court duly 
hola 1 hefore the honorable Hovt H. W heeler, district judge of the lL nited 
States for the district of Vermont, duly assigned to hold this court, and 
a jury duly empanelled and sworn to try the.issues herein. 

The above-named parties appeared respectively by their counsel : 
Stephen G. Clarke and Charles Curie, esqs., for the pl: intiffs, and Sanuel 
b. Clarke, esa., assistant U.S. attorney, for the defendant ; and during 
the course of the trial. and hy fore the rendering of the verdict therein. the 

counsel for the defendant did take and allege certain « xceptions 
43 to certain rulings of the court, which said exceptions were by thy 
court duly allowed, end are her inafter more at large set out. 

To sustain the issues upon his part, the plaintiffs introduced evidence 
tending to prove that In the vear 1884 the plaintiffs imported into the 
port of New York certain embroidered linen handkerchiefs hereinatter 
more specifically described, upon which the defendant, upon the entry 
thereof, levied and collected a duty of thirty-five per cent. ad valorem, 
under Schedule J of th tarifl act of March De ISS}: that the plaintifis 
protested against this assessment, claiming in substance that these IMpor . 
tations, consisting of embroidered linen handkerchiets. under existing 
laws, and particularly by virtue of Schedule J of the act of March 3rd, 
1885, were liable to duty at no more than thirty percent. ad valorem, and 
not at thirty-five per cent, ad valorem, as levied by the defendant: that 
appeal was duly taken to the Secret: ivy of the Treasury, and this action 

SCHSOLK ab ly brought to recover the alle ged © YCCSss of dutie ‘'s collected. 
24 The pl: intiffs produced samples of the import: tions In question, 
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GEORGE McLetsu, being duly sworn, testified in behalf of the plaiat- 
iffs that he was one of the plaintiffs and engaged in the business of im- 
porting linens; and being showed the samples further testified : The 
body of the cloth of these articles is linen cambrie ; that is flax. Wecall 
them embroidered handkerchiefs ; the trade calls them embroidered hand- 
kerchiefs. They are embroideries made by hand; all this | indicating | 
open work is ¢ mbroidery. This block is sewed in by hand; all this ini- 
tial work is done by hi: ind, and this little work, all this scollop, is done by 
hand—embroider d. T he ( mbroidery is done WV ith COTTON, 

Being cross-examined by the counsel lor thie defendant. the witness 
further testified : 

I do not dispute that they are handkerchiefs. ‘hey are handkerchiets— 
embroidered handkerchiefs; they are handkerchiefs that have been em- 
broidered., 

by the counsel for the plaintiffs : 
ee They are more than handkerchiets : they are embroidered ?—A, 
Yes, sir; they are embroidered, 
25) Q. “ When a person sends you an order for a handkerchief do 
vou send him this?—No, unless he specifies them.’ 


by the counsel for the defendant : 

(). “ Thev do specify the particular variety that they want,don't they ?— 
& Ye CS 5 he me-stite hed or ¢ mbrol aT red or plain or othe \rwise or mourning ; 
and those dealing in them need to know the variety desired before they 
can fillan order. There are, I believe, other linen articles besides hand- 
kerehiets that are embr idere rs, 

By the counsel for the plaintiffs : 

Q. “ What percentage, or about what percentage, of the value of the 
articles represented Di thes samples does the ‘ mbrowd ry ré per sent sas 

(Counsel for the defendant objects to the question upon the ground that 
it Is not gg to the Issue, } 

The C'OUR ‘1 do not see its mat riality. 

COUNSEL FOR THE PLAINTIFFs. “ [ asked that question witha view of 

s ap pearing affirmatively on the recor . that the embroidery ts something 
in antial in respect to these handkerchiefs and sufficient to characterize 
them as embroideries,” 
2h The Cor RT. By He may abswel ant question. | «lon t see that it 
is of LTD cobseq uence, but he it ihnswer it. 

COUNSEL FOR THE DEFENDANT. “ I will concede that the embroidery ts 

substantial part of the handker hiets, 

COUNSEL FoR THE PLAINTIFFS. “ Then I withdraw the question.” 

Both part _ here rest dl, 

C‘ounsel for both parti = there upon moved for a direction of a verdict 
for the plaintifl Is and detendan t respec tivels upon the state of facts pr sented. 

The ssi denied the motion of the defendant. and the defendant ex- 
cepted to this ruling, which « xception was duly allowed. 

The court directed the jury to return a verdict for the plaintiffs, to which 
ruling the counsel for the defendant excepted, which exception was duly 
allowed. 

The jury returned a verdict for the pi untiffs in accordance with the di- 
rection ot the court. 
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10 ROBERTSON, COLLECTOR, VS. GLENDENNING ET AL. 


And inasmuch as the exceptions, matters, and things aforesaid would 

not appear by the record, I have settled, allowed and signed this 

27 bill of exceptions on the prayer of the said defendant by his coun- 

sel ; and 

[t is ordered that the same be filed as part of the record herein with 

like force and effect as if the same had been reduced to writing and signed 
and filed before the case was given to the jury. 

Witness my hand this 15th day March, 1886. 

: Hoyt H. WHEELER. 


28 (Indorsed:) N.S. 9510. U.S. cireuit court, southern district 
of N. Y. Robert G. Glendenning et al., vs. Wm. H. Robertson. 

Bill of exceptions, Stephen A. Walker, U.S. attorney, attorney for 
defendant. 

Due service of a copy of the within is hereby admitted. 

New York M’ch 4, 1886. 

STANLEY, U. & S., 
Attorneys for pl fis. 


(Ree’d U.S, attorney's oflice March 16, 1886.) ‘To Atty’s. 
for P’lffs. U.S. cirenit court, filed March 16, 1886. 
TimotTuy GRIFFITH, 
( Te;I:. 


OY Assiqnmen: of ‘TTOoTe, 
Supreme Court of the United States. 


Witniam H. Rosmertson, PLAINTIFF IN ERROR, ) 
re, | 

Rosert T. GLENDENNING, GrorRGE M. Lets- | 
hard, James R. Eccles, Defendants in error. | 


Afterwards, to wit, on the second Monday of October, in the same term, 
before the justices of the said court, at the Capitol in Washington, comes 
the said plaintiff in error by Stephen A. Walker, his attorney, and says 
that in the record and proceedings aforesaid there is manifest error in this, 
to wit, that by the record aforesaid it appears that the judgment aforesaid 
in the form aforesaid given, was given for the said defendants in error 
against the said plaintiff in error, whereas by the law of the land, the said 
judgment onght to have been given for the said plaintiff against the said 
defendants. 

And the said plaintiff prays that the judgment aforesaid for the error 
aforesaid and other errors in the record and proceedings aforesaid may be 
reversed, annulled, and altogether held for nothing, and that he, the said 
plaintiff, may be restored to all things which he has lost by oceasion of 
said judgment, Xe. 

STEPHEN A, WALKER, 
Attor’y for per m error. 


30) (Indorsed :) 9510 United States Supreme Court. William H. 
Robertson, plaintiff in error, vs. Robert G. Glendenning et al., 


detend’ts in error, Assignment of crror. Stephen A. Walker, att’y for 


plaintiff in error. 


“@ 


We 


samme 


ROBERTSON, COLLECTOR, VS. GLENDENNING ET AL. 


Due service of a copy of the within is hereby admitted this 20 day of 
May, 1886. 
CHAS. CURIE, 

A (ty for d’f’ts mn ‘rror, 
L'. S. cireuit court. filed May 20, 1886. 
Timotuny GRIFFITH. 
f 7, rk. 
>] Joimeade r in error. 


L).-S. Supreme C‘ourt. 


Wittram H. RoBertson, PLAINTIFF IN ERROR, ) 


ra, ‘ 
Rosert G, GLENDENNING ET AL., DEFENDANTS | 
in error. 


And afterwards, to wit, on the 2d Monday of October term 1886, the 
said defendant in error, by Charles Curie, his attorney, comes here into 
court, and says that there is no error either in the record or proceedings 
aforesaid or in the giving of the judgment aforesaid. 

And he prays that the said Supreme Court, before the justices thereot 
now here, may proceed to examine as well the record and proceeding afore- 
said as the matters aforesaid above assigned for error, and that the judg- 

ment aforesaid, in form aforesaid given, may be in all things 
3° affirmed, &c. 
(CHARLES CURIE, 


Atlorne y jor iL je ndant iit OTTO. 


(Endorsed :) U. S. Supreme Court, William H. Robertson, plaintiff in 
error vs. Robert G. Glendenning et al., defendants in error, joinder in 
error, Chas. Curie, esq., attorney for def’t in error, 44 Exchange Place, 
ee, ‘ity. Due service of a copy of the within is hereby admitted. N. 
Y., June 9,1886. Stephen A. Walker, attorney for pl’ffin error. U.S. 

Cireut Court. Filed June 9, 1886. Timothy Griffith, clerk. 


> ( ilation. 


* be 
I NITED STATES OF AMERICA, as? 


To Robert G. Glendinning, George McLeish & James R. Eccles, greet- 
Ing 


You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden at Washington, on the second 
Monday of October, eighteen hundred and eighty six, pursuant to a writ 
of error filed in the clerk’s office of the circuit court of the U nited 
States for the southern district of New York, wherein William H. Rob- 
ertson is plaintiff in error, and you are defendants in error, to show cause, 
if any there be, why the judgment in the said writ of error mentioned 
should not be corrected and speed y justice should not be done to the par- 
ties in that behalf. | 


Dated May 20, 1886. 
ApptIson Brown, 


Wn the Supreme Court of the United States. 


(xX TORER Ter. 1S89. 


Wintiraw HH. Rorerrsox. CoLLEcTor ) 


of the port of New York. plaintifl nn 


7 
~~ 
error, . 4. 
| | No. 55. 
Roperr G. GLENDINNING. GEORGI 
f 


MeLeish, and James R. Eeeles. 


IN ERROR TO THR CIRCUIT COURT OF THE UNITED 
STATES FOR Tili SOUTHERN DISTRICT Of} VEN 
DORA 


BRIEF FOR THE PLAINTIFF IN ERROR 


In the Supreme Court of the lnited States. 


OcroBER TERM, 1889. 


WituiaAM H. ROBERTSON, COLLECTOR 
of the port of New York, ial in | 
error, - No. 55 
Rospert G. GLENDINNING, GEORGE 
McLeish, and James R. Eccles. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF NEW 
VORA. 


BRIEF FOR THE PLAINTIFF IN ERROR. 


STATEMENT OF CASE, 


The action was brought to recover an alleged excess of 
duties exacted by the collector at the port of New York. 
Plaintiffs below imported several packages of linen 
handkerchiefs, more or less embroidered on the edges 


(p. 9). 
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The collector classified the goods under the tariff act ot 
1883 (Schedule J, eighth paragraph, 22 Stat., 507), as 
“handkerchiefs.” or as “other manufactures of flax 
- & * orof which flax 7” . * shall be the com- 
ponent material of chief value, not specially enumerated 
or provided for in this act, thirty-five per centum ad 
valorem,” and collected such thirty-five per centum. 

On the other hand; plaintiffs below claimed the atticles 
were dutiable only at 30 per cent. ad valorem, under 
the eleventh paragraph of Schedule J, as “ flax or linen, 
* * * embroideries, or manufactures of linen * * 
not specially enumerated or provided for in this act, thirty 
per centum ad valorem.” 

The court below “ directed the jury to return a verdict 
for the plaintiffs, tou which ruling the counsel for the de- 
fendant excepted, which exception was duly ailowed ” 


(p. 9). 


SPECIFICATION OF ERROR, 


The court erred in thus directing a verdict for plaint- 


iffs (p. 9). 


BRIEF OF ARGUMENT. 


Plaintiffs below had the affirmative, and the burden was 
on them of showing that the collector was in error. (Ar- 
thur v. Unkart, 96 U.S., 118). 

Plaintiffs did not prove that these handkerchiefs were 
not “ manufactures ” of which flax was “the component 


> 


>? 


Ay 


mate rial of chief value ive it Wis shown that " the body 
of the cloth” (p. 9) was of flax, but no evidence what- 
ever was given upon its value as compared with that of 
the remaining material. 

It is true that on the trial defendant conceded “ that 
the embroidery is a substantial part of the handkerchiefs” 
(p. 9; m. p. 26), but this concession, thus worded, does not 
relieve them under the phraseology above noted. 

Plaintiffs were not entitled to a verdict until they had 
affirmatively shown that these goods were neither hand- 
kerchiefs nor articles of which flax Was the component 
material of chief value. 


Plaintifts affirmatively proved that these articles were 
“ handle rchiefs”’ \p. 9). 
The plaintiff testifies : 
I do not dispute they are handkerchiefs. They 


are handkerchiefs embroidered handkerchiefs ; they 
are handkerchiefs that have been embroidered. 


Does the fact that there was embroidery on the outer 
edges of these handkerchiefs make them any the less 
“ handkerchiefs ’” 


[{f. 


Congress having designated in paragraph eight (Sched- 
ule J) the article “handkerchiefs,” and by such name im- 
posed a duty upon it, the general terins in paragraph 
eleven, even if sufficiently broad to comprehend such ar- 
ticle, are not applicable to it. (Arthur v. Lahey, 96 U. 


S. 112. 113, and cases cited.) 


iV. 

The word handke reps, in paragraph elo lit Schedule 
J). comes much nearer to being a correct designation of 
the article imported, than the word encbroideries, in para- 
graph ll, 

It Is submitted, that if a lavcly should enter the store © 
the plaintiff below and ask to see their “ handk rchiefs ) 
she would be shown these identical woods, while if she 
went in and inquired for “ embroideries” she would not 
be shown them, unless she made a more specific inquiry, 

Vv. 

The importer’s interpretation presupposes that Congress 
intended ta) diseriminate in its IM) position of dutis - in favor 
of the afilu nt, 

Plaintiff’s contention is in ¢ feet, that the Poor, who Duy 
cheap handker hiets, ritist prea oe) per cent, ad valor tii. 
while the rich, who buy handkerchiefs that are embroid- 
ered, pay only 30 per cent. ad valorem. 

lt 


thing of that kind, 


= submitted that Coneress did not intend to do anv- 


O. W. CHAPMAN. 


Nolieito = FY iié ral. 
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$n the Supreme Cowt-of the United States. 
a . OcTOBER TERM, 1889. 
2. 
WitniAM H. Roperrson, COLLECTOR ) 
_~ ot the port of New York, plamtiff in | 
t error, | | No. DD. 


| 
Ropert G. GLENDINNING, GEORGE | 
McLeish, and James R. Eccles. | 


+ ee ee 
IN ERROR TO THRE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF NENW 
PORK. 
BRIEF FOR THE PLAINTIFF IN ERROR 
—— 
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Iu the Supreme Court of the lnited States, 


OcrosperR TERM, 1889. 


WititiAM H. ROBERTSON, COLLECTOR ) 
of the port of New York, plaintiff in | 
eae | No. 55 
Us. 
RoBert G. GLENDINNING, GEORGE 
McLeish, and James R. Eccles. | 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF NEW 
PORK, 


ee 


BRIEF FOR THE PLAINTIFF IN ERROR. 


STATEMENT OF CASE, 


The action was brought to recover an alleged excess of 
duties exacted by the collector at the port of New York. 
Plaintiffs below imported several packages of linen 


handkerchiefs, more or less embroidered on the edges 


(p. 9). 
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Me 


The collector classifi d the goods under the tariff act of 
1883 (Schedule J, eighth paragraph, 22 Stat., 507), as 
“handkerchiefs,” or as “other manufactures of flax 
* * * or of which flax * * ghall be the com- 
ponent material of chief value, not specially enumerated 
or provided for in this act, thirty-five per centum ad 
valorem,” and collected such thirty-five per centum. 

On the other hand, plaintiffs below claimed the articles 
were dutiable only at 30 per cent. ad valorem, under 
the eleventh paragraph of Schedule J, as “flax or linen, 
* * * embroideries, or manufactures of linen * * * . 
not specially enumerated or provided for in this act, thirty 
per centum ad valorem.” 

The court below “ directed the jury to return a verdict 
for the plaintiffs, to which ruling the counsel for the de- 


fendant excepted, which exception was duly allowed ” 


(p. 9). 


SPECIFICATION OF ERROR, 


The court erred in thus directing a verdict for plaint- 


iffs (p. 9), 


BRIEF OF ARGUMENT. 


I. 


Plaintiffs below had the affirmative, and the burden was . 
on them of showing that the collector was in error. (Ar- 
thur v. Unkart, 96 U.S., 118). 

Plaintiffs did not prove that these handkerchiefs were 
not “ manufaciures ” of which flax was “the component 


? 


material of chief value.” It was shown that “the body 
of the cloth” (p. 9) was of flax, but no evidence what- 
ever was given upon its value as compared with that of 
the remaining material. 

It is true that on the trial defendant conceded “ that 
the embroidery is a substantial part of the handkerchiefs” 
(p. y mh. p. 2b). but this concession, thus worded, does not 
relieve them under the phraseology above noted, 

Plaintiffs were not entitled to a verdict until they had 
affirmatively shown that these goods were neither hand- 
kerchiefs nor articles of which flax was the component 
material of chief value. 

I]. 

Plaintiffs affirmatively proved that these articles were 
“ handkerchiefs” (p. 9). 

The plaintiff testifies : 

[ do not dispute they are handkerchiefs. They 


are handkerchiefs—embroidered handkerchiefs ; they 
are handkerchiefs that have been embroidered. 


Does the fact that there was embroidery on the outer 
edges of these handkerchiefs make them any the less 
“ handkerchiefs ’”? 


rif. 


Congress having designated in paragraph eight (Sched- 
ule J) the article “handkerchiefs,” and by such name im- 
posed a duty upon it, the general terins in paragraph 
eleven, even if sufficiently broad to comprehend such ar- 
ticle, are not applicable to it. (Arthur v. Lahey, 96 U. 
S. 112, 113, and cases cited.) 


iV 


, : vi , 
. paragrapn eCietil Schedule 


an word handke 
a correct At slvnation Ol 
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’ 
1). comes much nearet 
; - : j , 
thie article imported, t! i] word embroideries. iT} pert 
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iti a lady should enter the store of 


lt is submitted, that 

the plamti? below and ask to see ther dkerehiefs < 
she would be shown these tdentieal woods, while if she 
in) and inquired for *eombrowleri mHye would rat 
hown them, unless smade a more specific Inquiry, 


\ 


‘he Importers Interpretation presupposes that Congress 


inte nded to diseri '¢ in) ifs In position (| dhuth - rh Fifi 
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of the affluent. 
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Plaintiff's contention is in effect, that the poor, who bu 


cheap handkerchiets, must pay oo per cent, ad valorem. 
are ¢ mbroid- 


while the rich, who buy handkerchiets that 
ere dl, pay only et) per lit. aud valorem, 

It is submitted that Congress did not intend to do any 
thing of that kind. 
OW. CHAPMAN, 
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Supreme Court of the United States. 


WILLIAM H. Rorerrson, Collector of 
the Port of New York, 
Plaintiff in Error, 
: Oct. Term, 1889. 
V5. No. DD. 


Ropert G. GLENDINNING. GEORGE Mc- 
LeisH and James R. Eccies. 
Defendants in Error. 


BRIEF IN BEHALF OF DEFENDANTS 
IN ERROR. 


Statement. 


In the year 1884 defendants in error imported at 
the port of New York certain embroidered manufactures 
of linen upon which the Collector, the plaintiff in error, 
assessed a duty of 35 % ad valorem, under the follow- 
ing provision of Schedule J of the Act of March 2d, 
LSS3 (22 Statutes, 507) : 


“ Brown and bleached linens, ducks, canvas, pad- 
dings, cot bottoms, diapers, crash, huckabacks, hand- 
kerchiefs, lawns, or other manufactures of flax, jute, or 
hemp, or of which flax, jute, or hemp shall be the com- 
ponent material of chief value, not specially enumerated 
or provided for in this act, thirty-five per centum ad 


valorem. 


The defendants in error paid this duty under pro- 


Seen erence ert atestieen ain 


ee ee 


test, claiming that said goods were only liable to 30% 
ad valorem, ander another provision of the same sched- 
ule, as follows : 

* Flax or linen laces and Insertings, embroideries, or 
manufactures of linen, if embroidered or tamboured in 
the loom or otherwise, by machinery or with the needle 
or other process, and not specially enumerated or pro- 
vided for in this act, thirty per centum a/ valorem.” 


Thid. 


Samples of the goods in question were produced in 
evidence and it appeared that the body of the cloth of 
the article was linen cambric, that is, made of flax, and 
that the articles in question were known in trade as em- 
broidered handkerchiefs. (Reeord, p. 9.) 

It was conceded that the embroidery was a substan- 
tial part of the handkerchief and that it was done with 
cotton (/4.). 

All the requirements as to protest, appeal, and time 
of bringing suit having been complied with, the Court, 
there being no dispute as to the facts, directed a ver- 
dict for the importers for the difference claimed (/b. 


bottom). 


POINTS. 


Effect is to be given to both provisions of the statute 
in question and they are to be construed together. 
Pennington vs. Coxe, 2 Cranch, 33, 52. 
Ooden vs. Strong, 2 Paine, 587. 
Stewart vs. Maxwell, 16 How., 159, 160. 
Arthur vs. Lahey, 96 U. S., 112, 117. 


- < . ° . . 
Giving such effect the goods in question are liable 


only to the lower rate of duty. 
The first paragraph, that under which the duty was 


assessed, enumerates every variety of linen manu- 
facture ; the second paragraph is really in effect a pro- 
viso. If the articles in the first paragraph enumerated 
are embroidered, then they pay the lower rate of duty 
Thus. in Solomon vs. Arthur, 102 U. S., 208-212. the 


Court say 


“Tt is observable that the description of ‘ manufac- 
tures made of mixed materials, in part of cotton, silk,’ 
XC., is more general than that of ‘manufactures of 
which silk is the component part of chief value.’ Logi- 
cally, the two phrases standing together in the same 
act or system of laws would be related as follows: 


‘Goods made of mixed materials, cotton, silk, &c., shall 
pav a duty of thirty-five per cent.; 4u¢ if silk is the 
component part of chief value, they shall pay a duty of 
fiftv per cent.’ ” 


In the present contrasting sections we find the “ _ 
and the two sections are to be read on this point AS 
though they read: ‘“ On linen handkerchiefs thirty-five 
per cent. ad valor Mi, but if embroidered thirty per 
cent. ad valorem.” 

This last case is cited with approval in Fisk vs. 
Arthur, 103 U. S., 431, 433. 

In no other way and by no other method of con- 
struction can effect be given to both provisions. 


lt is true that the article imported was primarily a 
handkerchief of linen, and if it had been nothing more, 
it was undoubtedly like all other simple manufactures 
of linen, liable to duty at 35 per cent.; but it was a 
handkerchief that had been embroidered with another 
material. and SU embroidered that the embroidery had 
become a substantial part of the handkerchief, and 
thus brought within the exact enumeration to which 
the lower rate of duty applied, V1Z., “a manufacture of 
linen W hich had been embroidered.” 


The second provision, it will be noticed, applies to 


all manufactures of linen if embroidered. 


In other words, as a handkerchief of linen the rate 
of duty would be 35 per cent. ad valorem, but being 
embroidered it comes within the lower category. It 
is a manufacture of linen which (if exclusively such 
and only such) is dutiable at 35 per cent. ad valorem, 
but it is also a manufacture of linen which, 7f embroid- 
ered is dutiable at only 30 per cent. a7 valorem. The 
lower rate of duty is, therefore, here applicable (see 


Causes, supra). 


Every embroidered manufacture of flax pays 30 per 
cent. unless, being so manufactured, it is otherwise 
specially enumerated or provided for with reference to 
this characteristic. 


In conclusion we submit that it would be conceded 
if the paragraph under which we claim had contained 
the words “embroidered handkerchiefs” instead of 
“ embroideries,” that that would have been a more 
restricted and specific enumeration than “ handker- 
chiefs” in the provision under which the duty was 
exacted. But the present phraseology “ embroideries ” 
or ‘‘ manufactures of linen 77 embroidered ” is just as 
distinct a restriction to, and enumeration of, the kind 
of handkerchiefs, which are the subject of the action, 
as if the words “ embroidered handkerchiefs” had 
been used in the act. The being embroidered is the 
dutiable characteristic. 


“ The test of the rate of duty is that of embroidery 
or not.” 3 
Arthur vs. Homer, 96 U. S., 137-140. 


In this case this Court held certain linen dress goods 
in the piece to be dutiable, not as manufactures of 


Ne 


linen, but as embroideries under provisions of the 
statute similar to the ones under consideration. 


The direction of the Court, therefore, there being no 
dispute as to facts, was correct and the judgment 
should be aftirmed. 

STEPHEN G. CLARKE, 
Of Counsel for Defendants in Error. 
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Supreme Court of the United States. 
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WiiuaM H. Ropertson, Collector of 
the Port of New York, 
Plaintiff in Error, 
or Oct. Term, 1889. 
( aan 
Rosert G. GLENDINNING, GEORGE Mc-' 
LEIsH and James R. Eccies, 
Defendants in Error. 


BRIEF IN BEHALF OF DEFENDANTS 
IN ERROR. 


Statement. 


In the year 1884 defendants in error imported at 
the port of New York certain embroidered manufactures 
of linen upon which the Collector, the plaintiff in error, 
assessed a duty of 35 % ad valorem, under the follow- 
ing provision of Schedule J of the Act of March 2d, 
1883 (22 Statutes, 507) : 


“ Brown and bleached linens, ducks, canvas, pad- 
dings, cot bottoms, diapers, crash, huckabacks, hand- 
kerchiefs, lawns, or other manufactures of flax, jute, or 
hemp, or of which flax, jute, or hemp shall be the com- 
ponent material of chief value, not specially enumerated 
or provided for in this act, thirty-five per centum ad 
valorem.” 


The defendants in error paid this duty under pro- 


ee ee 


test, claiming that said goods were only liable to 30% 


ad valor yi. under another provision of the Same sched- 
ule, aS follows : 

“ Flax or linen laces and insertings, embroideries, or 
manufactures of linen. if embroidered or tamboured in 
the loom or otherwise, by machinery or with the needle 
or other process, and not specially enumerated or pro- 
vided for in this aet. thirty per centum ad valorem.” 


Lhid. 


Samples of the goods in question were produced in 
evidence and it appeared that the body of the cloth of 
the article was linen cambric, that is, made of flax, and 
that the articles in question were known in trade.as em- 
broidered handkerchiefs. (Record, p. 9.) 

[t was conceded that the embroidery was a substan- 
tial part of the handkerchief and that it was done with 
cotton (/.). 

All the requirements as to protest, appeal, and time 
of bringing suit having been complied with, the Court, 
there being no dispute as to the facts, directed a ver- 
dict for the importers for the difference claimed (/b. 
bottom). 


, POINTS. 


Effect is to be given to both provisions of the statute 
in question and they are to be construed together. 
Pennington vs. Coxe, 2 Cranch, 33, 52. 
Ogden vs. Strong, 2 Paine, 587. 
Stewart vs. Maxwell, 16 How., 159, 160. 
Arthur vs. Lahey, 96 U.8S., 112, 117. 


Giving such effect the goods in question are liable 
only to the lower rate of duty. 
The first paragraph, that under which the duty was 


assessed, enumerates every variety of linen mann- 
facture ; the second paragraph is really in effect a pro- 
viso. If the articles in the first paragraph enumerated 
are embroidered, then they pay the lower rate of duty. 

Thus, in Solomon vs. Arthur, 102 U. S., 208-212. the 
Court say : 


“It is observable that the description of ‘ manufac- 
tures made of mixed materials, in part of cotton, silk, 
&c.,18 more general than that of ‘manufactures of 
which silk is the component part of chief value.’ Logi- 
cally, the two phrases standing together in the same 
act or system of laws would be related as follows: 
‘Goods made of mixed materials, cotton, silk, &c., shall 
pav a duty of tbirty-five per cent.; 4ut if silk is the 
component part of chief value, they shall pay a duty of 
fifty per cent.’ ” 


In the present contrasting sections we find the “ if”; 
and thé two sections are to be read on this point as 
though they read: ‘ On linen handkerchiefs thirty-five 
per cent. ad valorem, but if embroidered thirty per 
cent. ad valorem.” 

This last case is cited with approval in Fisk vs. 
Arthur, 103 U. S., 431, 433. 

In no other way and by no other method of con- 
struction can effect be given to both provisions. 


[t is true that the article imported was primarily a 
handkerchief of linen, and if it had been nothing more, 
it was undoubtedly like all other simple manufactures 
of linen, liable to duty at 35 per cent.; but it was a 
handkerchief that had been embroidered with another 
material, and so embroidered that the embroidery had 
become a substantial part of the handkerchief, and 
thus brought within the exact enumeration to which 
the lower rate of duty applied, viz., “‘a manufacture of 
linen which had been embroidered.” 


The second provision, it will be noticed, applies to 


all manufactures of linen 7f embroidered. 


In other words, as a handkerchief of linen the rate 
of duty would be 35 per cent. ad valorem, but being 
embroidered it comes within the lower category. It 
is a manufacture of linen which (if exclusively such 
and only such) is dutiable at 35 per cent. ad valorem, 
but it is also a manufacture of linen which, ¢f embroid- 
ered is dutiable at only 30 per cent. ad valorem. The 
lower rate of duty is, therefore, here applicable (see 


cases, supra). 


Every embroidered manufacture of flax pays 30 per 
cent. unless, being so manufactured, it is otherwise 
specially enumerated or provided for with reference to 
is characteristic. 


In conclusion we submit that it would be conceded 
if the paragraph under which we claim had contained 
the words “embroidered handkerchiefs” instead of 
‘ embroideries,” that that would have been a more 
restricted and specific enumeration than “ handker- 
chiefs” in the provision under which the duty was 
exacted. But the present phraseology “ embroideries ” 
or “ manufactures of linen 7f embroidered” is just as 
distinct a restriction to, and enumeration of, the kind 
of handkerchiefs, which are the subject of the action, 
as if the words “embroidered handkerchiefs” had 
been used in the act. The being embroidered is the 
dutiable characteristic. 


“The test of the rate of duty is that of embroidery 


or not.” 


Arthur vs. Homer, 96 U. S., 137-140. 


In this case this Court held certain linen dress goods 
in the piece to be dutiable, not as manufactures of 


+ 
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linen, but as embroideries under provisions of the 


statute similar to the ones under consideration. 


The direction of the Court, therefore. there being no 
dispute as to facts, was correct and the judgment 
should be aftirmed. 

STEPHEN G. CLARKE, 
Of Counsel for Defendants in Error. 
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1 Pleas of the circuit court of the United States for the district 

of Indiana, begun and holden at the United States court- 

house, in the city of Indianapolis, in said district, on the first 

Tuesday of November, in the year of our Lord one thousand 

eight hundred and eighty-four, before the Honorable William A. 

Woods, judge of the district court of the United States for the dis- 
trict of Indiana and er officio judge of said circuit court. 


CHAUNCEY R. WatTSON 
vs. 
Tue CINCINNATI. INDIANAPOLIS, St. Louris AND CHI- 
cAGO RaAILWAay CoMPANY. 


-In Equity. 


Be it remembered that heretofore, to wit, at the May term of said 
court, on the 9th day of May, A. D. 1884, before the Honorable 
William A. Woods, judge, as aforesaid, of said court, the following 
proceedings in the above-entitled cause were had, to wit: 

Comes now the coraplainant, by C. P. Jacobs, Esq., his solicitor, 
und files his bill of complaint herein in the words following, to wit: 


To the honorable the judges of the circuit court of the United States 
for the district of Indiana: 


Chauncey R. Watson, a citizen of Marion county and State of In- 


diana, brings this his bill of complaint against the Cincin- 
2 nati, Indianapolis, St. Louis and Chicago Railway Company, 
a corporation organized under the laws of the State of Indiana, 
citizens of the State of Indiana, having its principal office in the 


State of Indiana, in the city of Indianapolis; and your orator re-- 


spectfully represents unto your honors that he was the first inventor 
of a new and usefu! improvement in grain cars, which are fully and 
particularly described in the letters patent hereinafter mentioned, 
and which had not been known or used before his said invention. 
And your orator further represents unto your honors that, being 
so as aforesaid the first inventor and discoverer of the said improve- 
ment and invention, and being also a citizen of the United States, 
he did, upon due application therefor, obtain letters patent of the 
United States, dated the 30th day of April, A. D. 1878, numbered 
203,226, for the said invention and improvement, in due form of law, 
under the seai of the Patent Office of the United States, signed by 
the acting Secretary of the Interior and countersigned by the Com- 
missioner of Patents of the United States, whereby was granted and 
secured unto the said Chauncey R. Watson, your orator, his heirs, 
administrators, and assigns, or intended so to be, for the term of 
seventeen years from and after the date of said letters patent, 

3 the full and exclusive right and liberty of making, construct- 
ing, using, and vending to others to be used the said inven- 

tion and improvement, which said letters patent are now remaining 
on record tn the Patent Office of the United States, and by virtue 
whereof the said Chauncey R. Watson became and was the sole 
owner of all the rights and privileges granted and secured, or in- 
tended to be granted or secured, in and by the said letters patent, a 


1—3509 


2 CHAUNCEY R. WATSON VS. 


certified copy of which is now here ready to be produced in court 
whenever required. 

And your orator further represents unto your honors that the 
said letters patent No. 203,226, so granted to him, were intended, as 
- is — by counsel learned in the law, to secure and do secure 

» him, as he verily believes, the exclusive right for the term of 
se ialindes n years from the date of granting said letters patent, the sole 
and exclusive right, to make, use, and sell a car for the transporta- 
tion of grain and other freight, constructed substantially like an 
ordinary freight car, having an outside door for closing the car and 
provided with an inside flexible or yielding sliding grain door, which 
is adapted to be carried up on guide rods or their equivalent over. 
head and out of the way and under the roof of the cars; that of such 

a car having an outside enclosing car door proper, in com- 
4 bination with an inside sliding flexible grain door, he was the 

first and original inventor and is entitled to protection as 
such. 

And your orator further shows unto your honors that he is in- 
formed and believes that bis said invention is of great value to the 
public and to the various COM pi inlese nyave “| in the transportation 
of gri iin by rail, and is specially adapte d for cars of great capacity 
and such as are now Sup plant ing cars of smaller capacity upon the 
various railroads, and must and will come into general use, and that 
he will realize large gains and profits therefrom if infringements by 
the defendant and her confederates be prevented. 

And your orator further shows unto your honors that the defend- 
ant, The Cincinnati, Indianapolis, St. Louis and Chicago Railway 
Company, well knowing the premises and also the rights secured to 
your orator as aforesaid under and by virtue of the granting to him 
of said letters patent No. 203,226, and contriving to injure your 
orator and to deprive him of the benefits and and advantages which 
might and would otherwise accrue unto him from said invention, con- 
spiring and combining with the Chicago, Rock Island and Pacifie Rail- 
way Company,a railroad corporation organized under a foreign 
law and not being within the jurisdiction of this court, and one 
Dennis F. Van Liew, who resides in Aurora, Illinois, who 
claims to be a maker or inventor of grain-car doors, after the issu- 
ance of said letters patent and before the commencement of this suit, 
to wit, on the Sth and 9th days of May, 1884, did cause to be loaded 
with grain and did transport and convey over and, unlawfully and 
without any license or authority from the complainant, use upon 
their line of railroad and tracks in the State of Indiana two certain 
freight cars manufactured under the direction of said Van Liew and 
for the said The Chicago, Rock Island and Pacific Railway Com- 
pany, said cars being lettered with the proprietary initials, C., R. 1. & 
P. R. Co., and numbe red, respectively, 3076 and 23002, and ‘each of 
these cars embodied and represented in its construction the combi- 
nation of a freight car having an outside or closing door proper and 
au inside flexible grain door adapted to be carrie “dd up overhead out 
of the way under the roof of the car substantially as described in 
the letters patent issued to complainant, the ouly difference being 


on 


= 


CINCINNATI, INDIANAPOLIS, ST. LOUIS & CHICAGO R’Y CO. 3 


the mechanical change of substituting channels or grooves for the 
sides of the inner door to run in instead of the iron reds shown 
6 in complainant’s patent, which change, as complainant is in- 
formed and believes, is only the substitution of one well- 
known and old mechanical equivalent for another, and is not a de- 
parture from the principal of complainant's device. 

And your orator further shows unto your honors that at various 
other times after the issue of said letters patent and before the com- 
mencement of this suit the defendant unlawfully used upon and 
over its railroad and tracks other cars like and similar to the ones 
hereinbefore described and made gains and profits therefrom, but 
how many and at what particular dates complainant has no knowl- 
edge and prays a discovery thereof. 

And your orator further represents unto your honors that the un- 
lawful use by the defendant, The Cincinnati, Indianapolis, St. Louis 
and Chicago Railway Company, of the said invention and improve- 

ment, and their evident determination to continue In the use 
7 thereof by receiving from theirconnecting roads given cars em- 

bodying the device of the complainant, and their other afore- 
said unlawful acts in the premises, all of which have been in violation 
of your orator’s rights and without his license or authority and in 
defiance of the rights of vour orator, have the effect to induce others 
to infringe upon them and todeny him the rights secured to him 
under and by virtue of said letters patent. 

And forasmuch as your orator can have no relief except in this 
honorable court, to the end, therefor-, that the defendant may, if she 
can, show wliy your orator should not have the relief herein prayed 
for and may, upon her corporal oath and according to her best and 
utmost knowledge, remembrance, information, and belief, full, true, 
and perfect answers make to the premises and all the several matters 
and things hereinbefore stated and charged as fully and particularly 
as if separately interrogated thereto, and that the said defendant 
may be compelled to account for and pay to your orator the profits 
by her acquired and the damages suffered by your orator from her 

aforesaid unlawful acts, and to render an account of the 
8 number of cars used by her embodying the combination 

hereinbefore described and the amount of freights and tariff 
monies received from the use of such cars and the dates of such 
uses. 

Aud your orator prays that the defendant may be compelled to 
account as aforesaid, and that she and her servants, agents, attorneys, 
and workmen, and each and every of them, may be restrained and 
enjoined by the order and injunction of this honorable court from 
directly or indirectly making, using, vending, delivering, working, 
or putting into practice, operation, or use, — in any way counter- 
feiting or imitating the said invention or any part thereof, or any 
grain car made in accordance therewith or like or similar to those 
which she has heretofore used; and also that your honors, upon the 
entering of a decree for the infringement as above prayed for, may 
proceed to assess, or cause to be assessed under your direction, in ad- 


, dition to the profits to be accounted for by the defendant as afore- 
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said, the damages your orator has sustained by reason of such in- 

fringement, and that your honors may increase the actual 
9 damages so assessed to a sum equal to three times the amount 

of such assessment under the circumstances of the wiliful 
and unjust infringement by defendant as above set forth; and he 
prays that the defendant may be decreed to pay the costs of this 
suit, and that your orator may have such other and further relief us 
to this honorable court shall seem meet and shall be agreeable LO 
equity. 

May it please your honors to grant unto your orator the writ of 
injunction, provisional as well as perpetual, issuing out ofand under 
the seal of this honorable court, commanding, enjoining, and re- 
straining the defendant, her servants, agents, attorneys, and work- 
men, and each and every of them, as hereinbefore in that behalf 
prayed. 

May it please your honors to grant unto your orator the writ of 
subpcena, issuing out of and under the seal of this honorable court, 
directed to the defendant, commanding her by a certain day and 
under a certain penalty to be and appear in this honorable court, 
then and there to answer the premises and to stand and abide such 
order and decree as may be made against her. 

CHAUNCEY R. WATSON, 
Complainant. 


C. P. JACOBS, Of Counsel. 


10 Verification. 


Unitep Stares OF AMERICA, } | 
District of Indiana, tae 


Chauncey R. Watson, being duly sworn, on his oath says he is 
the complainant named in the foregoing bill of complaint; that the 
same has been read in his hearing and he knows well the contents 
thereof; that the matters and things therein stated as of his own 
knowledge are true in substance and in fact; that as to the matters 
therein stated as upon information and belief they are true, as he 
verily believes. 

CHAUNCEY R. WATSON. 


Subscribed and sworn to before me this 9th day of May, 1884. 
NOBLE C. BUTLER, 
Clerk U.S. C't. 


And afterwards, to wit, at the May term of said court, on the 2nd 
day of July, ‘oo 1884, before the Honorable William A. Woods. 
judge, as aforesaid, of said court, the following further proceedings 
in the above-entitled cause were had, to wit: ' 

Comes now the defendant, by George Payson, K’sq., its solicitors, 
and files its answer herein in the words following, to wit: 

The said defendant, now and at all times hereafter saving and 
1] reserving to itself all and all manner of benefit and advantage 
of exception to the many errors and insufficiencies in the 
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complainant’s said bill of complaint contained, for answer thereunto 
or unto so much or such parts thereof as defendant is advised is 
inaterial for it to make answer unto, answering, says— 

That it admits that it is a corporation created and existing, in due 
form of law, in the said State, and that a patent issued to said com- 
plainant for improvement in grain-car doors dated April 30th, 1878, 
and numbered 203,226, but whether said complainant made due ap- 
plication therefor or whether said patent was in due form of law, 
under the seal of the Patent Office or signed by the Secretary of the 
[nterior‘or countersigned by the Commissioner of Patents, this de- 
fendant has no knowledge, information, or belief save as derived 
from said bill. The defendant therefore denies each and all of said 
allegations and leaves the complainant to make such proof thereof 
as he may be advised. 

And this defendant denies that said patent was intended to 

12 secure or did secure to the said complainant the sole and ex- 

clusive right to make, use or sell a car for the transportation 

of grain or other freight, constructed substantially like an ordinary 

freight car, having an outside door for closing the car and provided 

with an inside flexible or yielding sliding grain door adapted to be 

‘arried up on guide rods or their equivalents overhead and out of 
the way and under the roor of the car. 

And this defendant denies that said alleged invention is of great 
or any value to the public or to the various companies engaged in 
the transportation of grain by rail, or is especially adapted for cars 
of great capacity upon the various railroads, or that it must or will 
come into general use, or that the complainant will realize large 
gains or profits therefrom, all as alleged in the said bill. 

And defendant further denies that said complainant was the 
original and first inventor or discoverer of the thing patented in said 
patent or of any material and substantial part thereof, but avers that 

the same had been, prior to his supposed invention thereof, 
13 showy and described in the following United States letters 

patent, dated and granted at the times and to the persons 
following, to wit: 

A. L. Johnson, Apri! 11th, 1842. 

J. Root, August 5th, 1851. 

D. M. Hall, December 6th, 1859. 

G. B. Rich, March 19th, 1867. 

William G. Perkins, June 11th, 1867. 

Martin M. Crooker, May 26th, 1868. 

Stephen E. Knott, May 25th, 1869. 

Laurence F. Frazeer, May 9th, 1871. 

Horace L. Clark, August 29th, 1871. 

Dennis F. Van Liew, June 23rd, 1874. 

George W. Phelon, January 12th, 1875. 

McCarty, & Glenn, March 30th, 1875. 

J. G. Wilson, February 5th, 1878. 

J.C. Paul, March 19th, 1878. 

Zebina M. Hibbard, February 29th, 1876. 

And this defendant further says that the said grain-car doors re- 
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ferred to in said bill as. being on the cars of the Chicago, Rock 
Island & Pacific Railway Company were made under and in accord- 
ance with the said patent of Martin M. Crooker above mentioned, 
which was issued about ten vears prior to the patent of said com- 
plainant here sued on; that the said patent was afterwards assigned 
to the said Dennis F. Van Liew, and it was with his license and con- 

sent that the said cars were so equipped with the said doors. 
14 And this defendant admits that the only differences be- 

tween said Crooker’s doors and the complainant’s are that 
Crooker’s slide in grooves and have their slats fastened together by 
a continuous wire running through them, while complainant’s slide 
on rods passing through staples and are fastened together by ordi- 
nary hinges, both being inside doors and, with the exception of the 
above differences, operating in substantially the same way. 

And defendant denies that said complainant’s door, as described 
in his said patent, contains any patentable invention in view of the 
said Crooker patent or is any improvement thereon, and denies that 
in view of the state of the art at the time of the com plainant’s sup- 
posed invention there was any patentable novelty or invention 
therein. 

And defendant denies that it has ever made or used the thing de- 
scribed and claimed in complainant’s patent, or that it has ever at 
any time or in any way infringed said patent or any of the rights of 
said complainant, or has ever done any act or thing to induce or 

having the effect to induce others to infringe thereon. 
15 And this defendant denies all and all manner of unlawful 

combination and confederacy wherewith it is by the said bill 
charged, without this, that there is any other matter, cause, or thing 
in said bill contained material or necessary for this defendant to 
make answer unto and not herein well and sufficiently answered, 
confessed, traversed, and avoided or denied is true, to the knowledge 
or belief of this defendant; all which matters and things this de- 
fendant is ready and willing to aver, maintain, and prove as this 
honorable court shall direct, and prays to be hence dismissed with 
its reasonable costs and charges in this behalf most wrongfully sus- 
tained. 


In witness whereof the said defendant has caused its above answer 
to be signed bv its president and its corporate seal to be thereto 
affixed this — day of , A. D. 1884. 

[SEAL. | CIN’T., IND.. ST. LOUIS & 
CHICAGO R’Y CO., 
By M. E. INGALLS, Pres'’t. 


GEORGE LAYSON, 


Counsel for said Defendant. ; 


16 And afterwards, to wit, at the May term of said court, on 

the 7th day of July, A. D. 1884, before the Honorable Wil- 

liam A. Woods, judge, as aforesaid, of said court, the following fur- 
ther proceedings in the above-entitled cause were had, to wit: — 

Comes now the complainant, by C. P. Jacobs, Esq., his solicitor, 
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and, upon his motion, it is ordered that Anna Taylor, of the city of 
Indianapolis, be, and she is hereby, appointed special examiner in 
chancery in this cause, and is empowered to cause to come before 
him, at the law office of C. P. Jacobs, No. 36 North Delaware street, 
in said city, upon proper notice given to the defendant, the witnesses 
of the complainant, and to take their depositions in writing and re- 
turn the same, duly certified, into this court, addressed to the clerk 
thereof, at Indianapolis. 


And afterwards, to wit, at the May term of said court, on the 2nd 
day of October, A. D. 1884, before the Honorable William A. Woods, 
judge, as aforesaid, of said court, the following further proceedings 
in the above-entitled cause were had, to wit: 

Come now the parties, by counsel, and file their stipulation herein 
in the words following, to wit: 


17 It is hereby stipulated and agreed by and between the par- 
ties to the above-entitled suit as follows: 

First. The complainants may offer in evidence upon the hearing 
without further proof thereof— 

Ist. Letters patent No. 203,226, issued to Chauncey R. Watson 
April 30th, 1878. 

2d. Model of a freight-car box, with Watson’s device attached, as 
described in his said patent. 

3d. Model of a freight-car box, with sliding door, as shown in let- 
ters patent issued to Martin M. Crooker May 26th, 1868, No. 78188, 

4th. Model of freight-car box, with grain door, as shown in cars 
used by defendant, as hereinafter specified. 

Second. The defendant may in like manner offer in evidence upon 
the hearing without further proof thereof— 

Ist. Copies of the letters patent named and specified ig its answer 
heretofore filed in this cause; and where the said patents have been 
printed by the Patent Office the drawings and specifications may be 
given in evidence without certification, but those not thus printed 
are to be certified in the usual manner. 

2d. Certified copies of the file wrapper and contents of the 
18 letters patent granted to Chauncey R. Watson April 30th, 
1878, and Martin M. Crooker May 26th, 1868. 

Third. And it ts further agreed that before the commencemeni of 
this suit the said defendant hauled over its line of road, in said State 
of Indiana, freight cars belonging to the Chicago, Rock Island & 
Pacitic Railway Company having a solid outside door like an ordi- 
nary freight car and an inner flexible sliding grain door of less 
height than the opening in the side of the car, the said grain door 
sliding in grooves like the grooves shown in the said patent of Mar- 
tin M. Crooker of May 26th, 1868, and the slats composing said door 
being attached to each other by being strung upon wires passing 
through said slats. 

Fourth. It is further agreed that if any question arises as to the 
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correctness of the said models above specified the court may call in 
a competent expert to testify thereto. 
September 30, 1854. 


GEORGE PAYSON, 
Defendant's Solicitor. 

P. JACOBS, 
Solicitor for Complainant. 


19 And afterwards, to wit, at the November term of said court, 

on the 3rd day of November, A. D. 1884, before the Honora- 

ble Willian A. Woods, judge, as aforesaid, of said court, the follow- 

ing further proceedings in the above-entitled cause were had, to 
wit: 

Comes now the complainant, by C. P.- Jacobs, Esq., his solicitor, 

and files his replication herein in the words following, to wit: 


The replication of Chauncey R. Watson, complainant, to the answer 
of The Cincinnati, Indianapolis, St. Louis and Chicago Railway 
Company, defendant. 


This repliant, saving and reserving unto himself all and all man- 
ner of advantage of exception to the manifold insufficiencies of the 
said answer, for replication thereunto, says that he will aver and 
prove his said bill to be true, certain, and sufficient in the law to be 
answered unto, und that the said answer of the said defendant is 
uncertain, untrue, and insufficient to be replied unto by this repliant, 
without this, that any other matter or thing whatsoever in the said 

answer contained material or effectual in the law to be replied 
20 unto, confessed and avoided, traversed or denied, is true; all 
which matters and things this repliant is and will be ready 
to aver and prove as this honorable court shall direct, and humbly 
prays as in and by his said bill he has already prayed. 
P. JACOBS, 
Att'y and Counsel for Compil't. 


And afterwards, to wit, at the November term of said court, on the 
oUth day of March, A. D. 1885, before the Honorable William A. 
Woods, judge, as aforesaid, of said court, the following further pro- 
ceedings in the above-entitled cause were had, to wit: 


Final Decree. 


This cause came on to be beard at this term and was argued by 
counsel ; and thereupon, upon consideration thereof, it was ordered, 
adjudged, and decreed as follows, to wit: 

First. That there has been no infringement by said defendant of 
the said letters patent. 

Second. That the said bill of complaint be therefore dismissed at 
com pl: inant’s costs. 

Third. That the said defendant recover its costs in this suit against 
thesaid complainant, to be taxed, and have execution therefor. 
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21 From this decree the complainant in open court claims an 

appeal to the Supreme Court of the United States and gives 
good and sufficient security in the sum of $500 that he will prose- 
cute his said appeal to effect and answer all damages and costs if he 
fails to make his plea good, and said appeal is allowed accordingly. 


And afterwards, to wit, at the November term of said court, on 
the 25th day of February, 1886, before the Honorable William A, 
Woods, judge, as aforesaid, of said court, the following further pro- 
ceedings in the above-entitled cause were had, to wit: 


By leave of the court the complainant, Chauncey R. Watson, comes 
now and files his bond on appeal to the Supreme Court of the United 
States in the sum of five hundred dollars ($500), with Christian F. 
G. Meyer as surety thereon, which is now approved by the court 
and ordered to be filed in this cause by the clerk. 


)) PR cord of kvidence. 


And be it further remembered that on the hearing of this cause 
the complainant, Chauncey R. Watson, read in evidence letters pat- 
ent No. 203,226, issued to him on the 30th day of April, 1878, for an 
improvement in grain doors, which letters patent are in the words 
and figures following, to wit: 


‘No. 203,226. 


The United States of America to all to whom these presents shall 
come : 


Whereas Chauncey R. Watson, of Indianapolis, Indiana, bas pre- 
sented to the Commissioner of Patents a petition praying for the 
grant of letters pateut for an alleged new and useful improvement 
In grain-car doors, a description of which invention is contained in 
the specification, of which a copy is hereunto annexed and made a 
part hereof, and has complied with the various requirements of law 
in such cases made and provided ; and 


Whereas, upon due examination made, the said claimant is ad- 
judged to be justly entitled to a patent under the law: 


Now, therefore, these letters patent are to grant unto the said 
Chauncey R. Watson, his heirs or assigns, for the term of seventeen 
years from the thirtieth day of April, one thousand eight 
23 hundred and seventy-eight, the exclusive right to make, use, 
and vend the said invention throughout the United States 

and the territories thereof. 


In testimony whereof I have hereunto set my hand and caused the 
seal of the Patent Office to be affixed, at the city of Washington, this 
thirtieth day of April, in the year of our Lord one thousand eight 
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hundred and seventy-eight, and of the Independence of the United 
States of America the one hundred and second. 
[n. 8. ] A. BELL, 
Acting Secre lary of the Interior. 
Countersigned : 
KLLIS SPEAR, 


Commission r ol; Pati nis. 
(llere follows diagram marked page 2 1.) 


OF UnIrep STATES PATENT OFFICE. 


és 


Cuauncey R. Warson, of Indianapolis, Indiana. 
Improvement in Grain-Car Doors. 


Specifications forming part of Letters Patent No. 205,226, dated 
April 30th, IS73: application filea February 23d, 1878. 


To all whom it may concern: 

Be it known that I, Chauncey R. Watson, of Indianapolis, in the 
county of Marion and State of Indiana, have invented certain new 
and useful improvements in grain doors; and I do hereby declare 
the following to be a full, clear, and exact description of the same, 
reference being had to the accom pany ing drawings, which make 
part of this : pecification and in which—- 

Figure 1 represents a side elevation of a car,showing the grain 
door in position when in use. Fig. 2 represents a transverse vertical 
section taken through the line z x of hig. 1, showing one of the grain 
doors in position when in use and the opposite door at the top of 
the car, where it is carried to be out of the way. Fig. 3 is a longi- 
tudinal vertical section showing the door in position and looking at 
the inside thereof. 

Similar letters of reference in the several figures indicate like 
parts. 

This invention relates to improvements in the class of grain doors 

for cars, and the invention consists in the combination, with 
96 a car, of “un inside vertically-sliding flexible or yielding door 
and guiding rods, whereby the door, when not in use, may be 
carried up and placed on the horizontal portion of said guiding rods, 
so as to be out of the way, all substantially as hereinafter described. 

Referring to the accompanying drawings, A represents the body 
ofa car having guiding rods C at either side of the doorway, fast- 
ened, at their lower ends, in the floor of the ear, which rods extend 
upwardly and parallel with the inner frame of the car to within a 
short aistance of Its Lop, where they are curved and suitably braced 
to the central roof timber Bb. Drepresents the grain door, constructed 
of longitudinal sectional pleces a @ ¢, hinged together, as shown at 
ee. The upper and lower sections thereof,d’ and d°, are provided with 
staples cc, which encompass the guiding rods C and serve to direct 
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the movement of the doors when it is desired to place them out of 
the way at the lop of the car. The guiding rods, at their lower 
ends, may be provided with screw threads, which work into metal 
plates provided with female threads, which latter, when affixed to 
the floor of the car, serve to hold the rods firmly thereto and in 
proper position to admit of the desired movement of the grain 
doors. The erain doors, when at the top of the ear, may be 
27 securely held there out of the way by a hook, f, locking into 
a staple on the upper section, a’. 

The great desideratum to be obtained in the ‘use of a grain door 
is that while it may serve its proper purpose when the car is loaded 
with grain it may with facility be moved out of the way when the 
car is empty or loaded with other freight without being detached 
from the car, whereby its loss or injury is rendered improbable, and 
it is always in such position that its use as a grain door may be re- 
sorted to whenever needed.* The bottom section, d’, of the door may 
be shod with an fron plate to prevent injury thereto when being 
raised to allow of the egress of the grain. 

[ am aware that a car door of similar construction, sliding in 
gro-ved ways, is old,and such I do not desire to claim, broadly, as my 
Invention. 

Said door, however, constitutes an outside or closing car door 
proper, and the car could not be loaded or used for bulk grain unless 
the grain is put in from the roof of the car, as the door completely 
closes the doorway or opening. 

furthermore, said door is obviously objectionable for other reasons, 
viz: The grain will lodge or get in the grooved ways in which the 
door slides, binding or locking it SO. as to prevent its being raised, 

and also being an outside door the grain pressing against it 
O8 would force or bulge the door outward, producing a similar 

effect as the grain lodging in the grooved ways, whereas my 
door, being an inside door and not reaching the top of the doorway 
or opening, admits an open space at the top for loading in the grain, 
with an ordinary outside door to be locked or otherwise secured after 
the car is loaded. By also employing guiding rods for the door to 
slide upon, and being an inside door, the defects incident to the 
grooved ways and an outside door before referred to are entirely 
obviated. 

Having thus fully described my invention, what I claim and de- 
sire to secure by letters patent 1s— 

The combination, with a car, of an inside flexible or vielding 
sliding grain door, having staples ¢c and the vertical and horizontal 
bent guiding rods C, extending from the floor of the car upwardly 
and under the roof of the car, as herein shown and described, 
whereby said door when not in use can be carried up on the hori- 
zontal portions of said guiding rods out of the way, substantially as 
specified. 
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In testimony whereof I have hereunto set my hand this 18th day 
of February, 1878. 
CHAUNCEY R. WATSON. 
Witnesses : 
EDMUND VAILLANT 
WILL M. FLOYD.” 


29 And the said complainant Watson further gave and read 

in evidence the depositions of George F’. David, John L. 
McFarland, Chauncey R. Watson, Charles W. Jenkins, and William 
T. Metealf; which depositions are in the words and figures follow- 
ing, to wit: 


30 Notice ; 


The said defendant in the above-entitled cause is hereby notified 
that on Tuesday, the 18th day of November, 1884, the complainant 
will attend at the office of his solicitor, No. 36 North Delaware street, 
[ndianapolis, Indiana, before Anna Taylor, an examiner duly ap- 
pointed by the court in this behalf, and will proceed to take the tes- 
timony of witnesses in support of his bill of complaint, under and 
in accordance with the rules of equity relating thereto, beginning at 
10 o’clock a. m. of said day, and will continue the taking thereof, at 
the same place, from day to day until completed, at which you are 
invited to be present. 

CHAUNCEY R. WATSON, Compl’t, 
By C. P. JACOBS, Sol. 


Service acknowledged Nov. 14, 18854. 
GEORGE PAYSON, Def’t’s Sol. 


Depositions of George F. David, John L. MeFarland, Chauncey RK. 
Watson, Chas. W. Jenkins, and William H. Metcalf, witnesses, 
taken before me, Anna Taylor, an examiner appointed by the 
court, in the cause now pending in the United States circuit court 
for the district of Indiana, wherein Chauncey R. Watson is com- 
plainant and The Cincinnati, Indianapolis & St. Louis Railway 
Company is defendant, in equity, No. 7792. 


31 These depositions were taken at the office of C. P. Jacobs, 

Esq., counsel for complainant, in the city of Indianapolis, 
on Tuesday, November 18, 1884, and during the taking thereof the 
complainant was represented by C. P. Jacobs, Esq., and the defend- 
ant was not represented. 


Index 
Pave. 
David, George ee Sl i ia iid Ee a ee addy. 2 
EEN EL EEE OR RT TC Pee OED FER eee wile 93 
MeFarland, John L..-- CMTE ee Ne hee ER ek One NP 
Metcalf, William H. -..--.-. MEU Tr ST GOF Nee Se ES 


‘> 


NE ASAI CME EE ee 3 


CINCINNATI, INDIANAPOLIS, ST. LOUIS & CHICAGO R’Y CO. 13 


Turspay, Nov. 18, 1884—10 o'clock a. m. 
GKorGeE F. Davin. being first duly sworn to testify the truth, the 
whole truth, and nothing but the truth relating to the matters at 
issue in said cause, deposes as follows: 


Examined by C. P. JAcoss, complainant’s solicitor: 


(. 1. State your name, age, residence, and occupation. 

A. George F. David ; residence, Indianapolis. [am general yard- 
master of the C., C., C. & I. and the L. & St. L. railways. 

(). 2. How long have you been in the railway service and what 
positions have you occupied? State fully. 

A. I have been in the service 24 years; first as switch en- 

32 gineer and fireman, then as freight loader, then as city car 

distributor, then as city vard-master, and then as general 
yard-master. 

Q. 3. When did you begin having charge of loading freight ears? 

A. About eighteen years ago 

(). 4. About 1866, was it? 

A. About that; yes, sir. 

Q. 5. How long did you continue loading cars? 

A. About five or six years. 

Q. 6. And since that time, as I understand vou, you have been 
engaged as yard-master ? 

A. As yard-master and car distributor. 

Q. 7. How many cars would you generally load and unload a day 
when you were engaged in that work ? 

A. From 60 to 120 per day. 

Q. 8. What experience have you had in loading freight cars with 
grain in bulk? 

A. No personal experience. Part of my duty as car distributor ts 
to see that grain doors were properly provided in cars, and that they 
were In proper condition to load with grain. 

(). 9. What do you mean by grain doors? 

A. They are to prevent the grain in bulk from running 

out of the ear. 

(). 10. Was an ordinary freight car used ? 
A. An ordinary freight Car, Ves, sir. 
Q. 11. What, in addition to the outside rigid sliding door of an 
ordinary freight car, was necessary in loading grain in bulk in these 
cars ? 

A. An inside door. 

(). 12. What shape would that have to be? Wherein did it differ 
from an outside solid door ? 

A. It was half the height of the door frame. 

Q. 13. What was the object of having it half the height of the 
door opening ? 

A. In order to allow the inside door to be placed while the bulk 
grain was being loaded in the car. The bulk grain could not be 
loaded unless the door was there. 
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(). 14. That is to say, the door had to be open the full half the 
height of the opening before the grain commenced to be put in? 

A. Yes, sir 

@. 15. Of what were these grain doors of which you had the 
superintendence made? 

A. Rough lumber. 
o4 Q. 16. And how were they fastened in the opening ? 

A. By slots attached to the door frames; and these doors 
run in these slots, with a key on top to fasten them. 

(). LZ. Who provided these oraly doors—the shipper or the rail- 
way company? 

A. The railway company. 

(). 18. Was there any charge made to the shippers for it? 

A. No, sir; not at that time. 

©). 19. What has been the custom since? 

A. The custom 1s now for the shipper to take the car without the 
grain door and provide the grain door when it is necessary, and 
then charge the expense back to the company, the comppany paying 
the same. 

Q. 20. What is the amount paid when. the shipper provides an 
ordinary grain door in cars that have none? . 

A. I am unable to state accurately, but think it is from 30 to 37} 
cents a door or 60 to 75 cents per car, there being one door on each 
side. 

(). 21. When the car loaded with grain was returned in what con- 

dition were these rough grain doors found to be? 
30 A. Sometimes they were entirely carried away and some- 
times partially destroyed, and in all conditions. 

Q. 22. What do you know of those rough grain doors being in a 
condition to be used a second time? Did you ever know of one? 

A. When they were fixed in the car as a portion of the car then 
they may have been used probably half a dozen times, but they were 
put in by the shipper, mace Of just ordinary rough lumber nailed 
to the side of the door posts ; then they were invariably taken out 
by the party unloading the car. 

Q. 23. Then if that car was reloaded ? 

A. Another door would have to be provided. 

(). 24. And the expense was the same as it was before ? 

A. Yes, sir. 

Q. 25. What is the advantage, then, in economy and in use of 
providing a car with permanent grain doors? 

A. It saves the repeated expense of a new grain door every time 
the ear is loaded with grain. 

Q. 26. To what extent has this rough lumber door been used in 
your experience upon the roads ” 

6 A. My personal experience with the Bee Line and I. and 
St. L. is that there were very few permanent grain doors 

used. 

Q. 27. When did you first become acquainted with permanent 
grain doors ? 
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A. When I first went to railroading some of the railroad com- 
panies had permanent grain doors in their cars. 

Q. 28. What kind of grain doors have been used, in your experi- 
ence, up to within the last five years? You have mentioned one. 

A. They were all upon the same principle, being slipped down In 
slots. Some are wedge-shaped, some straight, slots. They are made 
according to the different positions of the slot on the side of the 
car. 

Q. 29. For what other purpose is it necessary to use freight cars 
besides the loading of grain ? 

A. For loading bulk freight, boxes, barrels, lumber, etc. 

Q. 30. Do you know of any road that keeps cars for grain only ? 

A. I do not. 

Q. 31. They use, then, the ordinary freight cars with the grain- 
door attachment sometimes? 

A. Yes, sir. 

().32. State whether any of those grain doors that you have 
od known or used in the last five years are capable of being 
thrown up overliead out of the way—that is to say, whether 

they were of solid construction or whether they were flexible. 

A. They were all solid. 

Q. 33. I now exhibit to you a wooden model of a freight-car box 
having a solid outside door and a flexible half-bigh grain door be- 
hind it, and which is marked “C. R. Watson’s patent grain door.” 
I will ask you to state when was the first — you ever saw a freight 
car having a grain door of that kind. 

A. About two years ago. 

(). 34. Prior to that time what kind of grain doors were used ? 

A. The same as I have stated—solid doors. 

Q. 35. What is the advantage of a car having a grain door of this 
kind, if any? 

A. It is easier handled, less liable to be destroyed, and entirely 
out of the way in the car.. It does not reduce the inside capacity of 
the car. 

Q. 36. I now exhibit to you another wooden model of a freight- 
car box having an outside rigid door and an inside flexible grain 

door in two parts, marked “ Defendant’scar.” Please examine 
38 it and state whether you have seen any cars made with a 
rain door like this—when It was. 

A. I saw a car—I do not now remember the initials of it—prob- 
ably six months ago; a new car—the first I saw. 

Q. 37. Do you remember whether there was any lettering on it? 
If so, state what it was. 

A. There was. I cannot state all of the lettering, but I think Mr. 
Van Liew’s name was on it. There probably may have been some 
other name on it. I do not remember. 

Q. 38. Since that time have you seen others of that kind occasion- 
ally ’ ' 

A. Once in a while, but what cars they were in I do not remember. 

®. 39. I now exhibit to you a third model of a freight-car box, 
with a sliding door filling the entire door opening, with no outside 
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door, which is marked Crooker’s door. Have you ever seen a freight 
var with a door like that? 

A. No, sir. 

Q. 40. Have there been any in use in the twenty vears of your 
experience ? : 

A. No, sir. 
ov (). 41. State what is the objection to that for a grain door. 
A. It could not be loaded with grain. 

(). 42. Why not? 

A. Because there is no opportunity to load with grain after the 
door is in position. 

Q. 43. Would you regard this, then, as an outside or an inside 
door? 

A. I should say it was an outside door. 

The models referred to are now offered in evidence by the com- 
plainant, to wit, the model marked “ Complainant’s Exhibit Watson 
Car,” the model marked “ Complainant’s Exhibit Defendant’s Car,” 
the model marked “ Complainant’s Exhibit Crooker’s Car.” 


(). 44. What knowledge have you, if any, of any recent change 
in the construction of grain doors from solid to flexible doors in the 
making of new cars? 

A. I know there have been some flexible doors put in cars. 

Q). 45. How recently? 

A. Within a yearand a half, I should judge, to my knowledge. 

(). 46. Do yeu know whether or not they are increasing ? 

A. I could not say. I judge they are. 
40 (. 47. Do you see more of them now than formerly ? 

A. I see more of them now than I saw before. Therefore 
I judge they are increasing. 

(). 48. What advantage is there, if any, in having this flexible 
grain door in two parts rather than in one? 

A. You note that one is higher than the other. One is to load 
corn, wheat, and the other to load oats. 

Q. 49. Why would you have a higher door to load oats than 
wheat and corn? 

A. Because it is a lighter grain—more bulky. 

Q. 50. Is there any difference in the principle of operation of the 
door, whether higher or lower ? 

A. No, sir. 

(). 51. As TL understand in a patent of this kind, the opening must 
be kept above the grain door when it is in position ? 

A. Yes, sir. | 

(). 52. What, in your judgment, is the advantage, if any, in load- 
ing cars, of having the grain doors flexible, so as to be thrown up 
overhead out of the way, over the rigid doors or lumber doors ordi- 

narily in use? 
41 A. The flexible door or any door that is thrown above the 
body of the inside of the car attached to the inside of the roof 
is certainly preferable to a door that swings, for the reason that you 
can economize space in baled, barrelled, or boxed goods, 
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Q. 53. What is the effect where any grain doors are used which 
are lifted over against the sides of the car when they come in loaded 
with freight ? 

A. If at the terminal points they are to be unloaded from the 
opposite side from that on which they were loaded, and the grain 
door is in position on the opposite side, then, where they wish to 
unload it, it is a great inconvenience, as a certain amount of freight 
must be taken out from the inside of the car in order to admit of 
the swinging back of the door. 

(). 54. Is not that often the case’ 

A. Very often. A fair estimate of the number would be one-third 
of the cars loaded with boxes, barrels, ete. 

(). 55. What, in your opinion, is the average life of the swinging 

grain door’? 
2 A. I have seen swinging doors make two or three trips 
from Indianapolis to New York city and return uninjured, 
and I have seen the cars leave Indianapolis with the same equip- 
ment and return without a door, making but one trip. 

Q. 56. What, in your opinion, is the average life of the chain 
door ? 

A. That is about the same. 

Q. 57. How isit with the Van Liew door, that throws back on the 
side of the car? 

A. In my judgement that would last longer than the chain or 
the swinging door, being of a better construction and their material 
put up in a better shape than the swinging or the chain door. 


| Q. 58. How would it be with the flexible door, that moves up over- 
head out of the way ? 

| A. The flexible door has no opportunity to detach it from its rods 
and grooves, and there is very little opportunity to use it for any 


other purpose than a grain door. The swing door and chain door 


; eun be used as running boards for transferring freight from 
43 the platform to the freight car and from the freight car to 
} the platform. 


Q. 59. Then, in your opinion, which would be the longest lived 
of all those doors ? 

A. The flexible door: very much so, in my opinion. 

Q. 60. What is the advantage of the flexible door, with reference to 
the wedging the door in by the loading of freight or blocking it up? 
- A. Ordinarily the advantage is with the flexible door. I do not 

_ know but it would be in all cases. Even though the boxes were 
wedged against the flexible door, it could be pried up out of, the way, 
and the higher it goes the easier it could be placed in position, where 
with the swinging door it would be impossible to do anything until 
you could get the full length of the door cleared away. 

Q. 61. With the Van Liew door could you move it out of the way 
until the freight was removed ? 

A. In some vases you could, but if the car was compactly loaded 
it could not be done. I demonstrated that fact to Mr. Van Liew 
invself. 

Q. 62. When was that? 
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A. May be five or six years ago 
This witness, Mr. David, is entitled to fees for one day’s attend- 
ance, $1.50 


44 Joun L. McFarvanp, being first duly sworn to testify the 
truth, the whole truth, and nothing but the truth relating to 
the matters at issue In said cause, deposes as follows: 


Examined by C. P. Jacons, Esq. : 


n 1. State you name, age, residence, and occupation. 

John L.’MeFarland; age, 38;, residence, Indianapolis; I have 
‘nos in the freight department of railroad service for thirteen years. 

Q. 2. With what roads have you been connected ? 

I was with the Pan Handle nine years and five months, and 
have been with the Wabash going on four years. 

Q. 3. What positions have you occupied ? 

| was assistant foreman at the Pan Handle freight-house and 
foreman at the Wabash freight-house. 

Q. 4. What were your duties as such foreman and assistant fore- 
man ? 

A. I have charge of the men and freight—that is, loading and un- 
ws the freight and delivering of the freight. 

(). 5. How many freight cars bave you handled, loaded and un- 

gore per day, as a fair average, during that time? 
45 A. I suppose, onan average, of about twenty-four or twenty- 
five. 

(). 6. What kind of cars have been used and are used for Ee 
grain in bulk as distinguished from other freight? | 

A. The same cars are used for all except stock cars, of course. 
Almost any ordinary box car is used for either or all purposes. 

Q. 7. What change is necessary, if any, in an ordinary box car to 
adapt it for loading with grain in bulk ? 

A. I do not know as any change would be necessary. They have 
to be inspected each and every time to see that there is no leakage. 
That is the only change that would be required in an ordinary box 
car. 

(). 8. Is there any door required? 

A. Oh, certainly there is a grain door required, most assuredly. 

Q. 9. What do you mean by a grain door? 

A. I mean a door between the space of the car and the outside 
door. ‘There bas got to be something in the inside so as to close the 
door in order to load the grain. 

(). 10. Is it or is it not necessary that the inside or grain 
46 door, as you call it, should be entirely separate from the 
solid outside door? : 

A. It is, most assuredly. 

Q. 11. What is the difference in height between the two ? 

A. There is considerable difference. As you have it right there, 
you see one door is higher than the other. The outside door is re- 
quired to be the full height of the car or the difference between the 
two beams. 
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Q. 12. How high is the grain door required to be? 

That depends on the grain that is to be loaded in the car. The 
cur has a certain capacity, and the grain door is graded according to 
the grain. 

Q. 13. State whether or not anv of the door opening is necessary 
to be left open. 

A. Most assuredly it would have to be. 

Q. 14. Why? 

A. Because the grain could not be loaded in the car unless there 
was un opening to put it in. 

Q. 15. Where must that opening be? 

In the center of the car, over the grain door. 
7 (). 16. Then, if a car was constructed with an inner door 
47 which filled up the entire space, how could it be used for a 
grain door? 

A. It could not be used for a grain door unless there was an 
opening in the top of the car. 

Q. 17. When did you first see a car with a grain door? 

A. I suppose about the first car lever saw; I suppose twenty 
years ago. 

Q. 18. When did you first see a car with a grain door made of 
slats. so as to be flexible and to be pushed up on rods overhead out 
of the way ? 

A. I could not give any definite time. It has not been longer 
than a year and a half or two years. 

Q. 19. What kind of grain doors were used before that time? 

There were various kinds. 

Q: 20. Were any of them flexible? 

A. No, sir. They were a grain door that bas an upright casting 
or rod on each side, with a chain, I suppose, of two feet long on each 
side attached to that rod and then attached tothe grain deor. There 
is one made in that shape. There is another with one straight rod, 
and the door has hinges fastened on this rod at one end and swings 

out around the car. 
48 @. 21. Then, when these grain doors were not in use, how 
were they put out of the way’ 

A. Turned out of the way against ‘a side of the car. ‘There were 
hooks near the roof on the beam of the car to hang these on. 

Q. 22. Then, as I understand you, the doors were either swung 
up on hinges er around on hinges? 

A. Ves, sir. 

Q. 25. Are you acquainted with what is known as the Van Liew 
door, that is adapted to be lifted up and pushed over on the inside 
of the car? 

A. Yes, sir. 

Q. 24. What change, if any, has been made in the capacity of box 
cars ? 

A. About one half. 

(). 25. What was the capacity of the old ones? 

A. It was 20 to 24 thousand pounds—that is, 10 to 12 tons. 

Q. 26. What is the capacity of the cars they now load ? 
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Examined by C. P. Jacons, Esq. : 


Q. 1. State your name, age, residence, and occupation. 

A. Chauncey R. Watson; age, 35; residence, Indianapolis; occu- 
pation, agent of the Blue Line fast freight. 

Q. 2. What experience have you had in the freight department of 
railway service, and for how long ? 
A. I was chief clerk for the White Line fast freight. for 
seven years and agent for the Blue Line four years. 
Q. 3. You are the complainant in this case, I believe ? 
A. Yes, sir. 
Q. 4. And the person to whom the letters patent sued on were 
issued ? , 

A. Yes, sir. 

_ Q. 5. State what you know of the kinds of grain doors in use be- 
fore the date of your invention. 

A. There were several: A door called the Martin door, being fast- 
ened to a perpendicular rod, swinging inwardly, sweeping the car; 
the door called the Miller door, a rigid door, and several rigid chain 
doors, hanging by chains and hanging up, and also the’ rigid Van 
Liew door. 

(). 6. Were any of those doors you have mentioned flexible slid- 
ing doors ? 7 

A. No, sir. 

Q. 7. What is the need of a grain door, as you call it? Desertbe 
what it is for and how it ought to be constructed for use as a grain 
door. 

A. It is for the purpose of keeping the grain in the éar after being 
loaded. A grain door should be about 33 inches to 36 inclies high. 

That will admit of the loading of 36 to 40 thousand pounds 
55 of grain. It isan inside door, being separate and distinct 

from an outside door or the car door proper, which is fastened 
and sealed after being loaded. 

Q. 8. At the time you made your invention was there or was there 
not, to your knowledge, any flexible grain door in use upon any 
line of railway ? 

A. There was none. 

Q. 9. At that time how many lines of railway were directly or in- 
directly entering this city ? 

A. I should say ten or twelve. 

Q. 10. How many are there now ” 

A. About the same or possibly one or two more. 

Q. 11. During your service in these fast-freight lines what has 
been your opportunity of seeing the freight cars loaded and un- 
loaded ? . 

A. My business takes me to the depots every day and to the ele- 
vators. 

Q. 12. What has been the custom in relation to providing grain 
doors for cars where none were provided by the builder ? 

A. The elevators provided their own doors, purchased lumber, 
and charged the various roads of fast-freight lines for the same, 
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56 putting in their bills monthly, at the rate of 35 cents per 
door, 70 cents per car. 

Q. 13. How often does the same lumber return for use a second 
time? 

A. I never heard of a single case. 

Q. 14. What do you know about the solid Van Liew door, to be 
lifted over on swinging braces on the inside of the car, and what has 
been the effect of the use of the door in loading grain as to service- 
ability and wear of the door ? 

A. The door is probably nearer a fixture to the car than any in 
use prior to the flexible door. The door, to a certain extent, is an 
obstruction in the car, taking two or three inches on each side of 
the car for rods, ete. If cars were to be loaded with grain only it 
would be a very good door. The door is not lasting. 

Q. 15. How often are they broken and what occasions these 
breaks ? 

A. The loading of miscellaneous freight—barrels, hogsheads, 
marble. They will bind the upright rods, and the natural wear and 
tear of the car breaks the door. The larger car now being con- 
structed, also having the Van Liew rigid door, the door will not sus- 
tain its own weight. It falls into the car. It is safe to say thata 
car will make but two or three trips with this door in it, the in- 
creased height not being provided tor by sufficient rods or rods of 

sufficient size. 
a7 (. 16. I call your attention to these wooden models of 
freight-car boxes that have been given in evidence. State 
whether or not the one marked Watson’s patent is a fair representa- 
tion of your device as shown in your letters patent. 

A. Yes, sir. 

Q. 17. State whether or not the wooden model marked defendant’s 
car is or is not a fair representation of the cars used by the defend- 
ant’s road before this suit was begun, and described in the bill of 
complaint. 

A. Yes, sir; it is. 

(). 18. a you examine those cars yourself personally ? 

A. ag si 

Q. 19. Bisse whose direction was the model of defendant’s car 
made ? 

A. My own direction. 

Q. 20. I call your attention to the third model, marked Crooker’s 
cur. Did you ever see a freight car in use upon any road with a 
door like that? 

A. No, sir; I never did. 

Q. 21. Can or cannot that door be used for grain? 

A. It cannot. 

Q. 22. What do you know, if anything, of the recent increase or 
decrease of the use in freight cars of a rigid outside door in combina- 

tion with an inner flexible door? 
58 A. 1 know the increase of an inner flexible yielding door is 
very great. I would say that four out of five cars of forty 
thousand — capacity are leaving the car works with the flexible 
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inside sliding door in connection with the car having an outside 
rigid door. 

Q. 23. What is the advantage of making the grain door flexible, 
so that it can be shoved up overhead out of the way ? 

A. To save the grain door, easy handling, save expense to the 
railroad companies, save space inside the car; and, on account of 
space saved in the car, a flexible inside door admits of the better 
loading of cotton and all baled goods. 

(). 24. What do you know of the relative life of the flexible grain 
door as compared with the solid grain door lifted over against the 
side of the car—whether one is likely to last longer than the other 
in use ? 

A. Experience proves that the flexible door is almost a fixture to 
a car, While the swinging door or the chain door or the doors in 
general use are far from being fixtures to a car. 

Q. 25. Which lasts the longer? 

A. The flexible door. 


One day’s attendance, $—. 
Adjourned until 1.50 p. m. 
D9) 1.50 P. M. 


ede 

CHARLES W. JENKINs, being first duly sworn to testify the truth, 
the whole truth, and nothing but the truth relating to said cause, 
deposes as follows: 


Examined by C. P. Jacorns, Esq.: 


Q. 1. State your name, age, residence, and occupation. 

A. Charles W. Jenkins; residence, Indianapolis ; occupation, fore- 
man of the Pan Handle freight-house; age, 40. 

(). 2. How long have you been in the railway service and in what 
“apacity ? 

A. I have worked for this company for over 20 years. I have 
held different positions; have had charge of the freight-house for 
several years, and was checkman before that. 

Q. 3. How long have you had charge of the freight-house ? 

A. About ten years. 

Q. 4. As such foreman, have you during that time had more or 
less to do with loading and unloading freight cars? 

A. It was my business to see that cars were properly loaded and 
that freight was unloaded. 

Q. 5. How many cars would you say would be a fair estimate that 
vou have loaded and unloaded per day at that place during the past 

ten years? 
60 A. On an average, I will say, about 55 cars. . 
Q. 6. What kind of cars are used for carrying grain in 
bulk ? 

A. An ordinary freight car. 

Q. 7. What addition would you make to an ordinary freight box 
car in order to adapt it to carry grain in bulk? 
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A. I would put in a grain door. The grain door is made so as to 
slide off when they load the car with merchandise, and when we 
want to load it with grain of course we move the grain door over. 

Q. 8. Then an ordinary freight car, in order to adapt it to carry 
grain in bulk it would be necessary to add an inside door for keep- 
ing the grain in place? 

A. Yes, sir. 

Q. 9. Is the outside door also necessary ? 

A. Well, no; it is not really necessary to keep the grain from 
falling, but to secure it it is necessary. 

Q. 10. What is the difference in height between the outside door 
of a freight car and the inside grain door’? 

The outside door is the same height as the side of the car— 
that is, as the door opening—and tue grain door is usually about 

three or three and a half feet high. 

61 Q. 11. What is the object of making the grain door of less 
height than the door opening in the car? 

A. In order to load the car. Wesometimes load a car with bran, 
and we load it just as long as we can get a shovelfull of bran in the 
car; but a car loaded with wheat or eorn, say three feet high, would 
probably weigh from 25,000 to 30,000 pounds. You could not carry 
it full, in fact. A car-load of corn luaded clear up to the roof would 
be too heavy. 

Q. 12. Is the grain door put in place before or after the car is 
loaded ? 

Before. 

Q. 13. Then how do you get the wheat and corn in? 

A. Generally it is let in with spouts into the door opening, over 
the grain door. 

Q. 14. Then, if the grain door were the same height as the door 
opening, w ould it be possible to load it with grain ? 

A. No; I think not. 

Q. 15. You must have that opening between the upper part of the 
grain ones and the top of the opening to let in the grain ? 

A. Yes, sir. 

Q. 16. W hat has been, during your experience, the usual form of 

. grain door used in cars during the past ten years ? 
62 A. In all of our new cars, for the last four or five years, the 

Van Liew door has been used, as a general thing—has been 
put in the car when it was built or rebuilt. 

(). 17. Is that a solid or flexible door? 

A. It is a door that will move. It lies at the side of the car. 

Q. 18. It is not jointed or flexible, but solid ? 

A. Yes, sir; solid. 

Q. 19. What other kind of grain doors have you seen besides this 
V - Liew door of which you speak ? 

There have been a great any cars that we have used for the 
is four or five vears that have had no doors in at all, and we have 
allowed the elevators that loaded those cars a certain amount for 
every door they put in, and they just used common boards—nailed 
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common boards across the door on the inside half high of the 
opening. 

(. 20. What has been the allowance made the elevators per car for 
furnishing that lumber and making those rude grain doors? 

A. It runs in my mind that we paid them 90 cents a car. 

(). 21. Do those grain doors which are thus made of rude lumber 

ever come back to be used a second time” 
63 A. No, sir. 
Q. 22. What becomes of it? 

A. I hardly know. It is lost or destroyed. 

Q. 23. Is it or is it not a fact that during the last two or three 
years the capacity of freight cars has been increased from fifteen to 
twenty tons? 

A. Yes, sir: it is. 

Q. 24. What is the effect on doors hung on strips like the Van 
Liew solid door and which is thrown over when not in use to one 
side of the car? What is the effect of this increased size of the car 
on those doors? Do they have to be made correspondingly larger 
and stronger ? 

A. Yes; they have to be made higher. I think they are made 
stronger. I am not so positive now that they are, either. Of course, 
they are made larger, according to the size of the opening. ‘The door, 
I think, is about a foot higher than the doors in the ordinary-sized 
cars. ‘There isa long bar that holds this door in its place, and when 
the door is down and we want to open it this bar keeps the door from 
falling over into the car. 

Q. 25. Do those doors ever twist off from their fastenings and fall 

off into the car? 
64 A. Yes, sir; they do. It is very often the case that a box 

of merchandise is thrown against the door and thrown against 
this bar and will probably bind it a little bit, and, of course, the door 
will then get a little out of its place. Probably the car will come 
to Indianapolis and the door will not be back just where it should 
be, and that in loading the car again we will strike it, and the 
chances are we will break it. 

Q. 26. Take a car that is provided with a grain door, and you de- 
sire to use it for ordinary bulk freight, do you want to use the grain 
door in that case? 

A. No, sir. 

Q. 27. What do you do with it? 

A. We swing it back out of the way. 

Q. 28. Is there any difficulty experienced in the jam-ing of these 
doors in loading bulk freight at terminal points for other places? 

A. Yes, sir; I think there is. 

Q. 29. Supposing a car were loaded at Terre Haute to come to 
Indianapolis, when you wanted to unload it at the other end what 
difficulty or trouble would you have with the Van Liew door in that 

case’ Is that door ever jammed by the freight so you have 

65 to move it to get the grain door out of the way ? 
A. Oh, yes; quite often. It is very often the case that 
when loading a car they will leave the grain door down. For in- 
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stance, if they load it on the north side of the car they will leave the 
door on the south side down, and when it comes to Indianapolis and 
we have to unload it on the south side, because there is no track on 
the other side, and then we have to go to work and pry that door 
out or lift the merchandise over the door until we get room enough 
to get the freight out. 

Q. 30. I now call your attention to the model marked “ defend- 
ant’s car,” in which there isa sliding door of less height than the 
doorway opening in an ordinary freight car box with an ordinary 
outside door. Have you ever seen a freight car with a grain door 
substantially like that? 

A. Yes, sir; I cannot tell what kind of a car it was. 

Q. 31. How long have they been in use, to your knowledge? 

A. I have never seen very many of them, and it has been some 
three or four years, I think, since | sawany. Iknow my checkman 

down there called me into acartoexaminethem. That was, 
66 probably, three years ago. It is my impression that was 
about the first I saw them. 

Q. 32. In your experience have they been in use longer than 
that? 

A. I think not. 

Q. 33. I call your attention to a wooden model of a car called 
Crooker’s car, in which there'is a representation of a sliding inner 
door that fills the entire doorway and with no outside door. Did 
vou ever see a freight car built like that? 

A. No, sir. 

Q. 34. Could that be used as a grain door with the door con- 
structed like that? 

A. No, sir; it could not. There is only one way it could bé used, 
and that would be to have another door there to put the grain in, 
or cut a hole in it. 

Q. 35. As it is it could not be used as a grain door? 

A. No, sir; not as a grain door. 

Q. 36. In your judgment what is the ordinary life of one of those 
solid grain doors, say the Van Liew door? 

A. Take a car in general use, I would say about two vears. 

Q. 37. If vou have had any recent occasion to examine the cars 
having the Van Liew door in state what the result of that exam- 

ination was. 
67 A. This morning I examined eight cars that were stand- 
ing on the number 11. & V. track just south of the new I. & V. 
freight depot, and there were five cars that had the Van Liew door 
put in the car at the time they were built. There were but two of 
those five cars that had the doors O K on each side of the car. 

Q. 38. As I understand you the others were all broken ? 

A. The others were all broken ; and there was one with the doors 
lying on the bottom of the car, one at one end and the other at the 
other. 

Q. —. That is to say, completely off their connections ? 

A. Yes, sir. 

Q. 40. Those were solid doors, all of them? 
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A. Yes, sir; | gave my men instructions to watch very closely, 
and where there were doors loose that way to always leave the doors 
in the car and never take them out, because they have often before 
this taken the doors out and never put them back afterward and 
they were forgotten. 

Q. 41. Is it or is it not frequently the case that these doors be- 
come entirely loose from their fastenings—these Van Liew doors— 
and are used as rolling boards for loading freight, as gangway 

planks ” 
68 A. Yes, sir; they were for loading freight from the plat- 
form of the depot into the car. That is done oecasionally. 

Q. 42. In your judgement as a professional railway man, are or 
are not the defects and disadvantages attending these solid doors 
which are swung over to one side in the car when not in use likely 
to occur when the door is adapted to be slid up overhead out of 
reach ? 

A. I do not know, hardly. I never had the experience of loading 
cars of that kind, but I rather think that cars that have doors sim- 
ilar to that would be more complete than the Van Liew grain door 
or any other grain door, for general purposes, for merchandise, ete. 
When the door is up overhead of course we can load the car with 
bulk freight, such as merchandise, cotton, and tobacco, without the 
door interfering, but the Van Liew door will interfere occasionally 
when you want to load a large car-load of cotton or hogsheads of 
tobacco. When you load 12 or 15 hogsheads of tobacco the Van 
Liew door will be very much in the way. 

(. 43. l understand you, when the Van Liew door or rigid door 
are not in use for grain, but are swung over to the side of the ear, 
they are practically in the way for loading various kinds of bulk 

freight? . 
69 A. Yes, sir; in loading hogsheads they will -not fit in the 
ear and will often bend the bars. 


WitiiaM H. Merca cr, being first duly sworn to testify the truth, 
the whole truth, and nothing but the truth relating to the matters 
at issue in said cause, deposes as follows: 


Examined by C. P. Jacons, Esq. : 


Q. 1. State vour name, age, residence, and occupation. 

A. William H. Metcalf; age, 34; residence, Indianapolis; I am 
assistant weigh-master at Elevator A, at Indianapolis. 

Q. 2. How long have you been connected with the business of 
shipping grain? 

A. Eleven years, in this city. 

Q. 3. Have you during that time had occasion to examine the 
different kinds of cars equipped with what are called grain doors? 

A. Yes, sir. 

Q. 4. What kinds have you seen? 

A. I suppose I have seen a great many different kinds of doors. 
‘I could name some of them which I would remember if I would see 
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the doors. I do not remember the names of any except the Van 
Liew. I remember that. 

70 Q. 5. Were those doors you have seen solid doors and not 
flexible? 

A. Yes, sir; I have seen both kinds. 

Q. 6. How long since you first saw a car having a flexible grain 
door that could be shoved up overhead into the roof of the car in 
grooves ? 

A. I think the first one I saw was when I was superintendent of 
the Western elevator, about two years ago. 

Q. 7. All the others that you have seen were solid doors, were 
they ? 

A. Yes, sir. 

Q. 8. What is the object of a grain door? 

A. The object of a grain door is, I should think, really to save 
expense to the railroad company of paying the elevators for putting 
in grain doors—that is, nailing the boards in. 

Q. 9. Is it or is it not a fact that boards have been provided and 
nailed inside the car half high over each doorway for a number of 
years past by the elevator companies ? 

A. Yes, sir; they have have been provided by the elevator com- 
panies—that is, doors have been put in where there was no grain 
door in the car—at the expense of the railroad company. 

Q. 10. What do they allow shippers and elevator com panies 
7] who put in the doors? 

A. Ten years ago railroads paid 50 cents, but in the last 
number of years since the panic they got down to 35 cents a door. 
One dollar a car it used to be, and now, I think, it 1s 70 cents a car. 

@. 11. Did you ever see any doors that were made of temporary 
boards that came back to be used a second time? 

A. No, sir. 

©. 12. What becomes of them ? 

A. They are taken out by the parties that receive the grain, or 
are thrown out of the car for kindling wood. 

Q. 13. Is a grain door an inside door or an outside door ? 

A. It is an inside door. 

Q. 14. Do I understand you, then, it is something provided on 
the inside in addition to an outside door ? 

A. Yes, sir. 

Q. 15. What is the difference in height between the grain door of 
different kinds and the outside door ? 

A. A grain door is generally about three and a half feet high, and 
an outside door is the height of the door opening. 

Q. 16. How much of the door opening is it desirable that a grain 
door shuuld shut up? 

A. It should shut up not quite half. 

Q. 17. What is the object of leaving the upper half of the 
72 door opening over the grain door open ? 

A. -It is to load the car, certainly. We could not get the 
grain into it if it was not for that. 
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Q. 18. What advantage, then, would a grain door be which shut 
up the entire door opening ? 

A. We could not load grain at all with that kind of a door. 

Q. 19. I call your attention now to the wooden model of a freight- 
“ar box, called the Crooker car, in which there is a sliding door that 
completely shuts up the opening and is adapted to run over the tup 
of the car; could it or could it not be used as a grain door ? 

A. No, sir: it could not be used. 

Q. 20. What do you know about the average life of those rigid 
grain doors that are put in cars by the builders? 

A. It would be hard to average their life. It is very short with 
elevator people. 

Q. 21. What do you know about the defects or weaknesses of the 
ordinary rigid grain door that has been used for several years past 
in freight cars? 

A. I have had considerable experience in that in the last week. 
The trouble is with grain doors with a load when you open the out- 

side door and go to open your door you have got to have 
73 some place to leave your grain so the door will swing back, 

and most of them do swing back. Some are on an iron rod 
with hinges and are shoved up on that rod and swung round. The 
Van Liew door throws back. When you have a car loaded with 
wheat or corn, when you want to hoist that door you cannot throw 
it back, because the grain is in the way. The consequence is I 
always have my men to jam it right in and cut the door off, and 
when we load it throw the door out, and it is never used again. 

Q. 22. What advantage would there be, in your opinion, in hav- 
ing the grain door made like Watson’s, which could be swung right 
up overhead by inserting a crow-bar under it (réferring to Watson’s 
model)? 

A. If the car was loaded solid with grain you could hoist that 
door up. Made as it is you could not swing the door around, be- 
cause the grain is here in the way. If it is made like this, so you 
can stick a little crow-bar under and lift it up, then you are ready 
to step in with a shovel and do the work. 

Q. 23. Then, in your opinion, does or does not the Watson 
74 door overcome the disadvantages and defects of the solid 
grain door, to which reference has been made? 

A. Yes, sir. 

Q. 24. Suppose you want to load a car with ear corn in bulk and 
you had a Van Liew rigid grain door, what trouble would you ex- 
perience ? 

A. I had that experience this last week. I can unload from a 
car and a half to two cars of ear corn or oats with a door that throws 
up into the roof quicker than I can unload one with a Van Liew 
door, that swings back or throws back. A throw back is worse than 
a swing back. 

Q. 25. Is it or is it not a fact that freight cars provided with 
the ordinary solid outside door and a sliding flexible door like the 
Watson are coming more and more in use, whether you have seen 
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more of those cars provided with those doors lately than you did a 
year ago? 

A. Yes, sir; I have. 

Q. 26. What is about the average of the cars that you have loaded 
and unloaded per day during the last five or six vears ? 

A. When I was with the Western Elevator Company we were 
doing a very large business, and some days we handled 150 cars and 

some days we would not handle over 40. 
79 . 27. How has it been this season ? 
A. This season has been a remarkably dullseason all sum- 

mer. We have done very little. It would probably average from 
20 to 50 cars per day. 


UNITED STATES OF AMERICA, | 
. + * + “ 8S 
District of Indiana, j 


I, Anna Taylor, special examiner by appointment of court, do 
hereby certify that the foregoing depositions of George F. David, 
Charles W. Jenkins, John L. McFarland, William H. Metcalf, and 
Chauncey R. Watson were taken before me, at the office of Charles 
P. Jacobs, Esq., No. 36 N. Delaware street, in the city of Indianapolis, 
Ind., on the 18th-<day of Nov., 1854. 

That these depositions were taken on behalf of the complainant 
in a cause now pending in the circuit court of the United States for 
the district of Indiana, in equity, wherein Chauncey R. Watson is 
complainant and The Cincinnati, Indianapolis & St. Louis Railway 
Company is defendant. 

That these depositions were reduced to writing by me and each 
of said witnesses was by me first duly sworn to testify the truth, the 
whole truth, and nothing but the truth relating to the matters at 

issue In said cause. 
76 That on the taking of these depositions the complainant 
was represented by C. P. Jacobs, Esq., his solicitor. 

That I am not akin to any of the parties in said action, have no 
interest therein, and am not concerned in the event of said suit. 

In witness whereof I hereunto set my hand this 20th day of No- 
vember, 1584. 

ANNA TAYLOR, 
Special Examiner by Order of Court 


And the said complainant Watson also gave in evidence a duly 
certified copy of the decision on appeal of the board of examiners of 
the United States Patent Office in the matter of his said letters 
pateut, which is in the words and figures following : 


77 DEPARTMENT OF THE INTERIOR, 
UnitTep STATES PATENT OFFICE. 
To all persohs to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the records 
of this office of the decision of the examiners-in-chief, April 22d, 
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1878, in the matter of the application of Chauncey R. Watson, filed 
February 23d, 1878, for improvement in grain doors for cars. 

In testimony whereof I, Benj. Butterworth, Commissioner of Pat- 
ents, have caused the seal of the Patent Office to be affixed this 22d 
day of November, in the year of our Lord one thousand eight hun- 
dred and eighty-four, and of the Independence of the United States 
the one hundred and ninth. 

[SEAL. | BENJ. BUTTERWORTH, 


Commissioner. 
No. 4724. 
U.S. Patent OFrFice, Apr. 22, 1878. 
Before the examiners-in-chief on appeal. 


Application of Chauncey R. Watson for a patent for an improve- 
ment in grain doors for cars. Filed February 23d, 1878. 


The invention in this case is small and the claim is correspond- 
ingly limited. 

It consists of a combination of various instrumentalities not found 
in either of the references. 

Applicant’s car, as a whole, is adapted by convertability to 
78 uses not compatible with the cases cited without injury. 

In this case the flexible door is applied in addition to the 
usual slide doors, and when coarse freight is to be carried the flexi- 
ble shutters are secured in place at the top under the roof of the 
car. 

The decision is reversed. . 
V. D. STOCKBRIDGE, 
R. L. B. CLARKE, 
Examiners-in- Chief. 


M. J. H. 


Endorsement: No. 4724. Chauncey R. Watson. Grain doors. 
Decision of the board. The decision of the examiner is reversed. 
April 22, 1878. Recorded Vol. 15, p. 101. 


And thereupon the defendant, The Cincinnati, Indianapolis, St. 
Louis & Chicago Railway Company, gave in evidence a certified 
copy of the file wrapper and contents of the application of said 
Watson for his said letters patent, which is in the words and figures 
following, to wit: 


79 To the Commissioner of Patents: 


Your petitioner, Chauncey R. Watson, of Indianapolis, in 
the county of Marion and State of Indiana, respectfully represents 
that he has made certain new and useful improvements in grain 
doors, and prays that letters patent may be issued to him therefor. 

He hereby appoints as his attorney J. J. Hayden, of Washington 
city, D. C., whom he hereby authorizes to amend the within specifi- 
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cation and claims, to receive the patent when granted, and to do all 
acts necessary to be done as if he were personally present and act- 
ing in the premises. 


CHAUNCY R. WATSON. 


To all whom it may concern : 

Be it known that I, Chauncy R. Watson, of Indianapolis, in the 
county of Marion and State of Indiana, have invented new and use- 
ful improvements in grain doors; and I do hereby declare the follow- 
ing to be a full, clear, and exact description of the same, reference 
being had to the accompanying drawings, which make part of this 
specification, and in which— 

Fig. 1 represents a side elevation of a car showing the grain door 
in position when in use. 

Fig. 2 represents a transverse vertical section, taken through 
80 the line X X of Fig. 1, showing one of the grain doors in posi- 
tion when in use and the opposite door at the top of the car, 

where it is carried to be out of the way. 

Fig. 3 is a longitudinal vertical section showing the door in posi- 
tion and looking at the inside thereof. 

Similar letters of reference in the several figures indicate like 
parts, 


My invention consists in the consideration of a 

22. Substitute, grain door in longitudinal sectional pieces hinged 
A, Mar. 18, ’78. orstrapped together in such manner as that the 
27. door as a whole may ;ield to follow guiding rods 
and rest on the latter at the top of the car when 


not in use— 


All as substantially hereinafter described. 

Referring to the accompanying drawings, A represents the body 
of a car having guiding rods C at either side of the doorway, fast- 
ened at their lower ends in the floor of the car, which rods extend 
upwardly and paralle! with the inner frame of the car to within a 
short distance of its top, where they are curved and sujtably braced 
to the central roof timber. B D represents the grain door, constructed 
of longitudinal sectional pieces d’ d? d’, hinged together, as shown, at 
ee. The upper and lower sections thereof, d’ and d’, are provided 
with staples cc, which encompass the guiding rods C and serve to 
direct the movement of the doors when it is desired to place them 

out of the way at the top of the car. 
81 The guiding rods, at their lower ends, may be provided 

with screw threads which work into metal plates provided 
with female threads, which latter, when affixed to the floor of the 
ar, serve to hold che rods firmly thereto and in proper position to 
admit of the desired movement of the grain doors. The grain 
doors, when ut the top of the car, may be securely held there, out of 
the way, by a hook, f, locking into a staple on the upper section, d’. 


Words and sentences enclosed between rules erased in original. 
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The great desideratum to be obtained in the use of a grain door 
is that, while it may serve its proper purpose when the car is loaded 
with grain, it may with facility be moved out of the way when the 
car is empty or loaded with other freight without being detached 
from the car, whereby its loss or injury is rendered improbable, and 
it is always in such position that its use as a grain door may be re- 
sorted to whenever needed. 

The bottom section, d°, of the door may be shod with an iron 
plate to prevent injury thereto when being raised to allow of the 
eyress of the grain. 


Insert B, Mar. 1S, ’78. 


Having thus fully described in invention, what I claim and desire 
to secure by letters patent is— 


82 Ist. A grain door constructed of longitudinal sectional 
pieces hinged or strapped together in such manner as that 
the door as a whole may yield to follow 
Substitute C, Mar. any desired line of movement when it 1s 
18, 78. not in use as a grain door and it is desired 
Lo place it out of the way, substantially as 

herein described. 
2nd. A grain door, D, constructed as above described and 
hinged or strapped so as to be flexible or yielding, for the purpose 
set forth, in combination with the guiding rods C, whereby, when 
not in use, it may be carried up and placed in the horizontal por- 
tion of said guiding rods, so as to be out of the way, substantially 

as described. 


ord. A grain door, D, constructed as described and provided with 
staples cc, in combination with guiding rods 
Amend’t, Mar. 20, C and devices for affixing it to the top of the 
car, substantially as described and for. the 
purposes set forth. 
In testimony whereof I have hereunto set in this eighteenth day 
of February, 1878. 


{ ~ 


Ve 


CHAUNCEY R. WATSON. 
W itnesses : 
EDMUND VAILLANT. 
WILL M. FLOYD. 


85 STATE OF INDIANA, , 
City of Indianapolis, County of Marion, § 


Personally appeared before me, a notary public in and for said 
county, Chauncey R. Watson, who, being duly sworn, deposes and 
savs that he verily believes himself to be the original and first in- 
ventor of the within-described grain door; that he does not know or 


a 
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believe the same was ever before known or used. and that heis a 
citizen of the United States. 


CHAUNCEY R. WATSON. 


Subscribed and sworn to before me this 18th day of Febr’y, 1878. 
(SEAL. } SAM’L E. FRAZEE. 


W asHinatTon, D. C., March 1st, 1878. 
Hon. Ellis Spear, Commissioner of Patents. 

Sir: Herewith please find power of attorney from Chauncey R. 
Watson, of Indianapolis, Ind., to De Witt C. Allen, Esq., of Wash- 
ington, D. C., to be filed in place of the one executed in my name 

on his application for patent on “grain doors” for railway 
S4 cars, filed on the 23d ult. by Mr. Allen. : 
Mr. Watson was not aware of the law prohibiting employees 
of the Government from acting as attorney, and makes this correc- 
tion at my suggestion. 
Very respectfully your ob’t serv’t, 
J. Jd. HAYDEN, 
Of Indianapolis, Ind. 


INDIANAPOLIS, INDIANA, February 26th, 1878. 
Hon. Ellis Spear, Commissioner of Patents: 

I hereby appoint De Witt C. Allen, Esq., of Washington city, my 
attorney to prosecute my claim for a patent on “ grain doors” for 
railway cars, filed on the 23d inst., and revoke all other appoint- 
ments heretofore made. 

In testimony whereof I have hereunto subscribed my name and 
affixed my seal the day and vear above written. 


CHAUNCEY R. WATSON. [seat] 


Acknowledged before me, the undersigned, a notary public in and 
for the county of Marion and city of Indianapolis, Indiana, this 26th 
day of February, 1878. 

[SEAL. | HENRY C. WILSON, 
Notary Public. 


85 Room 22. J.R. 3, 8, 78. 


DEPARTMENT OF THE INTERIOR, 
Unitep States PATENT OFFICE, 
W asHineton, D. C., M’ch Sth, 1878. 
C. R. Watson, care D. C. Allen, present. 
Grain-car door. Filed Feb. 23, ’78. 

This “ grain door” differs from Crooker’s (May 26, ’68, No. 78188, 
carpentry doors) “railroad car” only in the name and in this, that 
the upper portion of Crooker’s door is cut off to make applicant's. 
The rods and staples are substitutes for Crooker’s channel irons— 
obvious to any skilled workman. 

Application is rejected on said patent. 

i. W. CADY, Aass't Ez'r. 
3. W. POND, Examiner. 


meet amen 
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WASHINGTON, March 18th, 1878. 


Hon. Comm’r of Patents: 

In the matter of my application for imp’t in grain doors, filed 
Febr’y 23d, 1878, I hereby amend the specification by substituting 
for the matter from the word “ my,” line 22, to and inclusive of the 

word “use,” line 27, page 1. the following: 


86 This invention relates to improvements in the class of 
grain doors for cars, and the invention consists in the com- 
A. bination, with a car, of an inside vertically sliding Mexible or 


yielding door and guiding rods, whereby the door, when not 
in use, may be carried up and placed on the horizontal por- 
tion of said guiding rods, so as to be out of the way.” 
I further amend by inserting before the preamble of claim the 
following : 
I am aware that a car door of similar construction, sliding 
in grooved ways, is old, and such I do not desire to claim, 
Bb. broadly,as my invention. Said door, however, constitutes an 
outside or closing car door proper, and the car could not be 
loaded or used for bulk grain unless the grain is put in from 
the roof of the car, as the door completely closes the doorway 
or opening. Furthermore, said door is obviously objection- 
able for other reasons, viz: The grain will lodge or get in the 
grooved ways in which the door slides, binding or locking it 
so as to prevent its being raised, and also, being an outside 
door, the grain, pressing against it, would force or bulge the 
door outward, producing a similar effect as the grain lodging 
in the grooved ways, whereas my door, being an inside door 
and not reaching the top of the doorway or opening, admits 
an open space at the top for loading i the grain, with an 
ordinary outside door, Lo be locked or otherwise secured after 
the car is loaded by also emploving guiding rods for the door 
to slide upon, and, being an inside door, the defects incident 
to the gro-ved ways and an outside door before referred to are 
entirely obviated. 
I still further aniend by substituting sudstituting for the first and 
second claims the following: 


OP 
~] 


Ist. The combination, with a car, of an inside flexible or yielding 

and vertically sliding grain door and guid- 

C. Substitute D, ing rods C, whereby said door, when not 

Mar. 20, ’78. in use, can be carried up and placed on the 

horizontal portions of said guiding rods, 

out of tle way, substantially as and for the purpose herein shown 
and described. 


C. R. WATSON, 
By att’y, De WITT C. ALLEN. 


- a oe ee 


Respectfully submitted. 
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toom 22. J.R. 3, 20, '78. 
DEPARTMENT OF THE INTERIOR, 
Unirep STATES PATENT OFFICE, 
W asHinoTon, D. C., M’ch 20th, 1878. 
C. R. Watson, care De Witt C. Allen, present. 
SS Grain-car door. Filed Feb. 23, ’78. 


It is not considered that Crooker in removing the upper few slats 
of his door would be making a patentable improvement on his own 
invention, albeit he might change its name and allege the result of 
loading in over the top of his door. 

The change is an obvious one to any user of freight cars; further, 
the use of rods and eyes is old in this connection. See patent of H. 
C. Clark, Aug. 29, 71, No. 118,514 (carpentry doors), which further 
confirms the former action in relation thereto. 

In regard to the clogging and binding referred to in argument, no 
clear or considerable results are seen to be accomplished by appli- 
‘ant’s device over the reference such as should argue any invention 
thereon. 

Ap-lication is rejected. 

KE. W. CADY, Aas'’t. 
B. W. POND, Examiner. 


WASHINGTON, March 21, 1878. 
Hon. Comm’r of Patents: 

In the matter of my application for imp't — grain doors, filed 
Feb’y 23d, 1878, I hereby amend the specification by substituting 
for the claims the following: 

The combination, with a car, of an inside flexible or vield- 


SY ing sliding grain door, having staples c, and the vertical and 
horizontal bent guiding rods C, extending from the floor of 
1). the car upwardly and under the roof of the car, as herein 


shown and described, whereby said door, when not in use, 
can be carried up on the horizontal portions of said guiding 
rods, out of the way, substantially as specified. 
Respectfully submitted. 
C. R. WATSON, 
By attorney, De WITT C. ALLEN. 
Room No. 23.. J. KR. 3, Zod. te 
DEPARTMENT OF THE INTERIOR, 
UnitTepD STATES PATENT OFFICE, 
WasHinoeton, D. C., M’ch 23, 1878. 
C. R. Watson, care De Witt C. Allen, present. 


Grain-car door. Filed Feb. 23, ’78. 


The application does not present patentable novelty over Crooker, 
cited. 
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In view of the state of the art as shown by the references cited, 
the use of eves and rods for guiding the sliding door are the simple 
mechanical equivalents of the channel irons of Crooker. As 
claim does not differ in a matter of substance from the pre- 
ceding, it is a second time rejected. 


90 


~. W. CADY, Aas't. 
 W. POND, Evaminer. 
Memorandum of kee Paid at Ly. SN. Pati nt Office. 


Inventor, C. R. Watson. 

Patent to be issued to — ——. 
Invention, car door. 

Date of payment, —— —, ——. 
Fee, $20. 

Solicitor, D. C. Allen. 


‘ 


1878. 


No. 203,226. 


117 
148° 


Chauncey R. Watson, of Indianapolis, county of Marion, State of 
Indiana. 
Grain door for cars. 


9] Ree’d Feb. 23. 1878 
Petition, “ 5 
Affidavit, Feb. 23, 1878. 


Specification, “ n - 
Drawing, “ “ " 
é ss és 


Model, 

Cert. dep., —. 
1. Cash, $15, Feb. 23, 1878. 

Add’l fee cert., —. 

" eash, $20, April 26, 1878. 
Examined Ap’'l 25, 1878. B. W. Pond. 
2. Issue, Ap'l 27, ‘78. F. A. Seely. 

4. Patented April 30th, 1878. 
Circular, April 27th, 1878. 
De Witt C. Allen, Wash’n, D. C. 


Contents. 
LS78. 


Application papers. 


% 
“ 
@ 


1. Application, —. 

2. Rejection, M’ch 8th, ’78. 

3. Amend’t- A, B, C, M’ch 18, ’78. 
4. Rej’n, M’ch 20, ’78. 

5. Amend’t D, M’ch 20, ’78. 

6. . rej'd M’ch 23, ’78. 

Title: Improvement in grain-car doors. 


x’d: E. A. M., H. M. H. 
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DEPARTMENT OF THE INTERIOR, 
UnitTeD States PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the files of 
this office of the file wrapper and contents in the matter af the let- 
ters patent granted Chauncey R. Watson April 30, 1878, number 
203,226, improvement in grain-car doors. 

In testimony whereof I, Benj. Butterworth, Commissioner of Pat- 
ents, have caused the seal of the Patent Office to be affixed this 28th 
day of November, in the year of our Lord one thousand eight hun- 
dred and eighty-four, and of the Independence of the United States 
the one hundred and ninth. 


fu. s.] BENJ. BUTTERWORTH. 


And the defendant also gave in evidence printed copies of the 
specifications and drawings of the following United States letters 
patent, to wit: 

No. 78188, issued to M. M. Crooker May 26th, 1868, for an im- 
provement in railway cars, and No. 118,514, issued to H. L. Clark 
August 29th, 1871, for an improvement in car doors. 

Vhich several printed copies are in the words and figures follow- 


ing, to wit: 
a i as aes i £ 


vo (3.) M. M. CROOKER. May 26th, 6S. ; 
Unrrep STATES PATENT OFFICE. 


Martin M. Crooxer, of Rutland, Vermont, assignor to himself and 
Azro B. Allen, of same place. 


Letters Patent No. 78188, dated May 26, 1868. 
Improved Railroad-Car. 


The schedule referred to in these letters patent and making part of 
the same. 
To all whom it may concern : 

Be it known that I, Martin M. Crooker, of Rutland, in the county 
of Rutland and State of Vermont, have invented a new and useful 
improvement in the construction of freight, baggage, and other cars ; 
and I do hereby declare that the following is a tull, clear, and exact 
description of the same, reference being had to the accompanying 
drawings, forming part of this specification, in which— 

Figure 1] isa transverse section of a freight or baggage-car con- 
structed in accordance with my invention, and showing its doors 
closed. 
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Figure 2 is a similar section of such a car, with its doors opened. 

Figure 3 is an inverted horizontal section of the car shown in Figs. 
l and 2. 

Figure 4 is a longitudinal section of the car. 

Figure 5 is an enlarged view of a portion of one of the doors of 
the car. 

Similar letters of reference in the several figures constitute corre- 
sponding parts. 

The nature of my invention consists in constructing freight and 
baggage cars particularly with grooved ways, which extend from 
the bottom of the car to near the top thereof, and then run in nearly 
a horizontal line under the roof of the car, the vertical portions of 
said ways being at the margin of the spaces which permit the bag- 
gage and freight men to enter the cars, and the horizontal portions 
of one set of ways occupying a position directly under or over sim- 
ilar portions of the other set of ways; and, in combination with cars 
thus constructed, my invention also consists in fitting doors made of 
strips united together by flexible bands to the grooved ways of the 
cars in such a manner that access can be had to the cars from 
either side by applying an upward thrust or pull upon the doors, 
the mode of application being such that one portion of one door 
slides horizontally, or nearly so, through a guideway, which is under 
or above (as the case may be) another guideway in which a similar 
portion of another door slides. 

My construction of cars obviates much of the labor and incon- 
venience, due to friction and weight, experienced in operating hori- 
zontally sliding doors of ordinary freight and baggage cars, and, 
beside this, less expense of constructing the cars is necessary, while 
at the same time an increase of room in a given gauge of car will 
be secured as the doors, when opened, will occupy a useless space in 
the roof of the car—that is, run in directly under the car roof 

To enable others skilled in the art to make and use my inven- 
tion, I will proceed to describe its construction and operation with 
reference to the drawings. 

A represents a freight-car body, with a door space, d, on opposite 
sides thereof. 

B Band Bb’ B’ are metallic grooved ways applied at the margin of 
the door spaces d d and partially across the car, immediately under 
the roof of the same, the vertical portions of the ways B’ B’ being on 
the inside of the car, just at the edge of the said spaces, and firmly 
bolted in place upon the car framing, or, if preferred, these vertical 
portions may be in the door space itself, as is the case with those of 
the ways B B. The horizontal portions of the respective sets of ways 
are also attached firmly to the car framing, being bolted to the op- 
posite inner sides of strong cross-beams a a of the roof of the car in 
the manner represented. ; 

[In constructing the ways I prefer to make them of rolled sheet or 
plate metal, so that they shall be both light and strong. 

C C’ represent doors for closing the door spaces before mentioned. 
These doors are made of light wrought-metal slats, which are rounded 
on one edge and concave on the other, the rounded edge of one slat 
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Railway Car. 


No. 78,188, 
0. 78,188 Patented May 26, 1868, 
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et ae _ , 
fitting the concave of another slat, as shown. The slats are united 

; and held flexibly together by strong flexible straps of metal or other 
suitable inaterial, which will allow the door to bend and slide around 
a corner or angle as it is opened or closed. 

The doors thus constructed are arranged between the grooved 

ways so as to fit snugly thereto, but be free to move in the 

same. 

o4 If the slats of the doors are not made of metal, I shall face 
f the ends of the leading or last slat of the series with metal, 

as shown in Fig. 5 and designated by the letter b. This metal fac- 

ing or covering will slightly enlarge the slat at its end and therefore 

will fit the grooved way more snugly than the other slats of the 

series. 

The object in thus facing the leading or last slat of each door is 
to make it serve as a guide for all the other slats, which are made 
somewhat smaller in size—that is, in thickness—than the grooved 
ways in which they move in order that there shall be but little, 
if any, difficulty experienced from “bind” between the ways and 
slats. 

By facing wooden slats with iron | am enabled to make a door 
which will slide freely and work as well as a door made of metal, 
for the iron facings will expand in about the same proportion as 
does the iron ways, all other things being equal. 

At the lower edge of the doors knobs or loops ff for opening and 
closing the doors are provided, and on the sills of the car staples gq 
are placed, so that by passing the loop of a padlock or other fasten- 
ing through them and through the handle loops ff the doors may 
be locked; but other modes of locking may be resorted to if pre- 
ferred. | 

| shall in some cases arrange pulleys under the roof of the car 

te body and attach cords to the upper inner ends of the doors, pass 
them round the pulleys and out to the sides of the car, all in such 
amanner that the baggage or freight men may, by pulling the 
cords, raise or open the doors, and in case the doors are heavy the 
Cc cords may be attached to a windlass. 
| do not claim to be the inventor of a jointed device for closing 
window and door spaces in stores and dwellings, for | am well aware 
of the existence of such devices, but what I do claim as my inven- 
tion and desire to secure by letters patent is— 
A rail car in which its doors are flexible and are arranged to pass 
up under the roof and over one another, substantially in the manner 


68, 


: 
; and for the purpose described. 
: MARTIN M. CROOKER. 
eo | ia 
Witnesses : 
W. G. VEAZEY. 


V. C. MEYERHOFFER. 


(Here followg diagramsmarked page Any 9S) 


6—309 


; 


42 CHAUNCEY R. WATSON VS. 


96 & 97 (5.) CrarkK. Aug. 29, 71. 
118,514. 
Unitep States PATENT OFFICE. 
Horace L. Crark, of Rahway, New Jersey. 
Improve ment un Doors for Railway Freight-( ars. 


Specification forming part of Letters Patent No. 118,514, dated Au- 
gust 20, 1571. 


To all whom it may concern: 

Be it known that I, Horace L. Clark, of Rahway, in the county of 
Union and State of New Jersey, have invented a new and improved 
car-door; und I do hereby declare that the following is a full, clear, 
and exact description thereof, which will enable others skilled in 
the art to make and use the same, reference being had to the accom- 
panying drawing forming part of this specification. 

My invention consists In certain improvements connected with 
ear-doors, as hereinafter fully described and subsequently pointed 
out in the claim; also, in an arrangement of devices for securing 
the lower edge of the door, held by vertical rods at the upper edge 
against being forced inward and allowing the grain to escape when 
loaded and swinging loosely when unloaded or carrying general 
merchandise. 

Figure 1 is a longitudinal sectiona! elevation of a car-door having 
my improvements applied. Fig. 2 is a transverse section, and Fig. 
3 is a front elevation of the outside of the door. 

Similar letters of reference indicate corresponding parts. 

A is the door, consisting of one or more boards or planks, suitably 
connected together, resting on the floor at one edge and against the 
end walls of the opening of the car on the insides, but not rising as 
high as the top of the opening, and connected at the upper edge by 
plates or bars B, having suitable holes, with the guide-rods C, for 
raising to the top of the car. These doors, commonly arranged in 
this way, have a small opening, D, through them, near the bottom, 
for discharging the grain by shoveling it through said opening into 
a spout resting on the carside. A large amount of grain is scattered 
over the spout and lost by striking against the walls of said opening 
and the spout outside, and flying away over the spout to the ground. 
| therefore propose to attach a short cloth spout, E, to the door 
at this opening, to extend sufficiently beyond the door over the 
spout commonly used to prevent such scattering, which it does most 
effectually. : 

When the hole D is to be closed by the slide F the flexible spout 
E is folded back into the hole, as indicated at Gand H. A bar, I, 
may be placed across the hole at the inside of the door to prevent 
the spout from being turned outside in or being pushed in too far. 
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I propose to have the rods C, on which the door slides upward, 
spring or incline outward, and form a shoulder at K for the eye- 
plates b to drop back upon when the door is raised, to hold it snugly 
up against the ceiling, the other edge being secured by buttons L. 

Commonly these doors are left free, or not provided at the lower 
edges against being pushed inward, which is objectionable, because 
they are sometimes forced in by accident and work upward by the 
jarring of the car, and the grain escapes; or, when carrying general 
merchandise, they may not always be held snugly against the side 
of the car, and swing and rattle. I therefore propose to have the 
lower edges provided with bolts or stud-pins M: and holes N, fitted 
in the car-floor suitably to receive the bolts and hold the door snugly 
against the car side. The holes are made to extend through the 
car-floor, so that they will not fill up with grain or other matter; 
and, in connection with the door so arranged, | provide the hold- 
ing-pawls X or pins to hold the doors against rising. 

Having thus described my invention, I claim as new and desire 
to secure by letters patent— 

1. The combination, with door A, apertured at D and provided 
with flexible spout E, of the slide F and bar I, to enable said aper- 
ture D to be closed and the spout to be folded in the same plane 
with the door. 

The slides B, stationary rods C, and buttons L, combined with 
and applied to the door A, as described, so as to enable said door to 
be turned up and supported against the ceiling, as shown and set 
forth. 

The stud-pins M on the inner edge of the door and passing into 
holes N in the car-floor, combined with the guides B and pawls X, 
bearing against the upper edges of the door to hold it firmly in po- 
sition. 

The above specification of my invention signed by me this 7th 
day of June, 1871. 

HORACE L. CLARK. 

W itnesses : 

GEO. W. MABEE. 
T. B. MOSHER. 

(Mea baller Auagiaw mmeactza fe. 96 ) 

9S And thereupon, by agreement of parties, there were ve 

introduced and given in evidence three wooden models of ¢ 
bodies, which are duly forwarded with this record and which are 
marked, respectively, as follows, viz: 

Model No. 1, marked “3093, M. D. T., C. R. Watson’s patent grain 
door. 

Model No. 2, marked “3170, C., R. I. & P. R’w’y, model of defend- 
ant’s car.” | 

Model No. 3, marked “ model of Crooker’s car ’’—as true and cor- 
rect models of the several cars they purport to represent and 
marked thereon. 

And it was agreed that model No. 1 represented the Watson de- 
vice. 
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That model No. 2 represented the cars used by the defendant 
before the beginning of this suit. 

And that model No. 3 represented the device shown In the ¢ 'rooker 
patent. 


99 - Unirep STates OF AMERICA, | 


. » . . 3s ° 
District of Indiana, 


I, Noble C. Butler, clerk of the circuit court of the United States 
for the district of Indiana, do hereby certify that the above and 
foregoing is a full, true, and complete transcript of the record in the 
cause of Chauncey R. Watson v. The Cincinnati, Indianapolis, St. 
Louis & Chicago Railway Company as fully as the same appears of 
record and remains on file in my othiee. 

Witness my hand and the seal of said circuit court this 24th day 
of June, 1886. 

[Seal Circuit Court of the United States, District of Indiana. ] 


NOBLE C. BUTLER, Clerk. 
100 Opinion of the Court. 
United States Circuit Court, District of Indiana. In Equity. 
Cuauncy R. Watson vs. Cincinnati, IL, St. L. & C. R’y Co. 


Woops, J.: 

This action is brought against the defendant company for the in- 
fringement of letters patent No. 203,226, granted to complainant for 
an improvement in grain-car doors, bearing date the thirtieth day 
of April, 1878. The bill alleges that the complainant’s invention 
consists in the combination, in an ordinary freight car, of the solid 
sliding outside door and an inner flexible door, called a grain door, 
which is adapted to slide up overhead, when not needed for use, on 
rods or other equivalents, this grain door being of a height to fill 
not all, but only about half, the doorway opening. The answer of 
the defendant denies the value and novelty of Watson’s invention, 
denies infringement, and alleges that the grain-car doors used: by 
the defendant, as charged in the bill, were made under and in con- 
formity with letters patent No. 78188, issued May 26, 1868, to Mar- 
tin M. Crooker. In further exhibition of the prior art reference is 
made to other patents, including No. 118,514, issued August 2%, 
1871, to Horace L. Clark. General replication. . 

It is admitted by stipulation between the parties “that before the 
commencement of this suit the défendant hauled over its line of 
road, in the State of Indiana, freight cars belonging to the Chicago, 
Rock Island & Pacific Railway Company having a solid outside 
door like an ordinary freight car and an inner flexible sliding 
grain door of less height than the opening in the side of the car, 
the grain door sliding in grooves like the grooves shown in the 

patent of Martin M. Crooker of May 26, 1868, and the slats 
101 composing the door being attached to each other by being 
strung upon wires passing through the slats.” 


CINCINNATI, INDIANAPOLIS, ST. LOUIS & CHICAGO R’Y CO. 45 


The complainant’s claim, as contained in his letters patent, is of 
the following tenor: 

“The combination, with a car, of an inside flexible or yielding 
sliding grain door having staples ¢c and the vertical and horizontal 
bent guiding rods C, extending from the floor of the car upwardly 
and under the roof of the car, as herein shown and described, 
whereby said door, when not in use, can be carried up on the hori- 
zontal portions of said guiding rods out of the way, substantially as 
specified.” 

His specification contains the following statements: 

“ This invention relates to improvements in the class of grain doors 
for cars, and the invention consists in the combination, with a ear, of 
an inside vertically sliding flexible or yielding door and guiding rods, 
whereby the door, when not in use, may be carried up and placed on 
the horizontal portion of said guiding rods, so as to be out of the 
way, all as substantially hereinafter described. Referring to the 
accompanying drawings, A represents the body of a car having 
guiding rods C at either side of the doorway, fastened at their lower 
ends in the floor of the car, which rodsextend upwardly and parallel 
with the inner frame of the car to within a short distance of its top, 
where thev are curved and suitably braced to the central roof tim- 
ber, 6b. D represents the grain door, constructed of longitudinal see- 
tional pieces d d d, hinged together, as shown at € €. The upper 
and lower sections thereof, d and d, are provided with staples ¢ ¢, 
which encompass the guiding rods C and serve to direct the move- 
ment of the doors when it is desired to place them out of the way at 
the top of the car. The guiding rods, at their lower ends, may be 
provided with screw threads, which work into metal plates provided 
with female threads, which latter, when aflixed to the floor of the 
car, serve to hold the rods firmly thereto and in proper position to 
admit of the desired movement of the grain doors. The grain doors, 
when at the top of the car, may be securely held there out of the way 
by a hook, f, locking into a staple on the upper section of d. 

“The great desideratum to be obtained in the use of a grain door 
is that, while it may serve its proper purpose when the car is loaded 
with grain, it may with facility be moved out of the way when the car 
is empty or loaded with other freight without being detached from the 
car, whereby its loss or injury is rendered improbable. It is always 
in such position that its use asa grain, door may be resorted to when- 
ever needed. The bottom section, d, of the door ay be shod with 
an iron plate to prevent injury thereto when being raised to allow 
the egress of the grain. 

“T am aware that a car door of a similar construction, sliding in 
grooved Ways, is old, and such I do not desire to claim, broadly, as 
my invention. Said door, however, constitutes an outside or closing 
ear door proper, and the car could not be loaded or used for bulk 
grain unless the grain is put in from the roof of the car, as the door 
completely closes the doorway or opening. Furthermore, said door 
is obviously objectionable for other reasons, viz., the grain will 
lodge or get in the grooved ways in which the door slides, binding 
or locking it so as to prevent its being raised, and also, being an 
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outside door, the grain pressing against it would force or 
J02. ~=bulge the door outward, producing a similar effect as the 

grain lodging in the grooved ways, whereas my door, being 
an inside door and reaching the top of the doorway or opening, 
admits an open space at the top for loading the grain, with an ordi- 
nary outside door, to be locked or otherwise secured after the car is 
loaded. By also employing guiding rods for the door to slide upon 
and being an inside door the defects incident to the grooved ways 
and an outside door before referred to are entirely obviated.” 

The record shows that the complainant’s application for a patent 
was rejected and after amendment was again rejected by the exatn- 
iner , because it did not pre sent patentable novelty over Crooker’s 
patent, granted 10 years before, but on appeal the examiner-in-chief 
reversed this decision, saying: 

“The invention in this case is small and the claim is correspond- 
ingly limited. It consists of a combination of various instrumen- 
talities not found in either of the references. Applicant’s car, as a 
whole, is adapted by convertibility to uses not compatible with the 
cases cited without injury. In this case the flexible door is applied 
in addition to the usual slide doors, and, where coarse freight is to 
be carried, the flexible shutters are secured in place at the top under 
the roof of the 

Counsel for complainant, as understood by the court, both in his 
oral and printed argument, admits or concedes that the sliding door 
described in his patent does not differ essentially from the sliding 
door described by Crooker, but insists that the patent consists in the 
combination, in an ordinary freight car, of the solid sliding outside 
door and an inner flexible door. In his brief he says that “ until 
the date of Watson’s invention nobody conceived the idea of com- 
bining in the same freight car a flexible grain door with a solid out- 
side door.” I do not think thisa proper construction nor, if it were, 
that the patent could stand upon it. There is nothing in either 
specification or claim concerning “ordinary freight cars” nor solid 
sliding outside doors, and in the claim nothing about outside doors 
at all, unless inferred from the description given of an inside door. 
If, however, such an inference is permissible and the patent must or 
may be construed to consist in such a combination of inside and 

outside doors as is asserted, it cannot be upheld, because it 
103 = does not involve invention, but consists In a mere aggregation 

of parts, each to perform its separate and independent function 
substantially in the same manner as before combination with the 
other and without contributing to a new and combined result. The 
outside door certainly remains unaffected in construction and in 
use, and the inner door is the same as the Crooker door, with.a few 
slats left off or taken off by design or by accident; and whether 
done in one way or the other the change cannot reasonably be cAlled 
invention, unless the distinction between mere mechanical skill and 
inventive genius is to be disregarded. 

Flexible and rigid doors, outside and inside doors, were all 
known, and rigid doors, outside and inside, had been used in combi- 
nation, the inside door being made to fill only part — the opening in 
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order to facilitate the loading of the grain; and yet it is now insisted 
that the mere substitution, in this known combination, of the flexi- 
ble sliding inside door, in itself not new, constituted invention. If 
that is the meaning of the decision of the examiners-in-chief, with 
due respect | am constrained to dissent. If it be conceded that the 
complainant's “ car, as — whole, is adapted by convertibility to uses 
not compatible with the cases cited without injury,” the adaptation, so 
far as it consists in the combination of the inside and outside doors, 
of whatever form of construction, was either not new or, if new in 
respect to the use of the flexible-door, did not involve invention. It 
is not true, however, that this convertibility to different uses is con- 
fined to the complainant’s car. ‘The Crooker car, in a measure, 
manifestly has the same capability, whether it has ever been so used 
or not. In the first place, the Crooker door, as described in his 
specifications and as shown in the model, is constructed and moved 
in grooves on the inside of the car, and therefore may be used with 
an outside door. It is not liable under the pressure of the grain to 

bulge ovtward, as suggested in complainant’s specification ; 
104 ~—s and it is evident that one of these doors (although filling the 

entire opening) might be used as an inside grain door upon 
any car, the grain being loaded from the opposite side over another 
door filling only part of the opening, and with the grooves extended 
from one side to the other of the car the single door could be shifted 
as convenience of loading and unloading should require; and if the 
Crooker door, at full height, can be so used upon either side of a car, 
and to that extent accomplish the same kind of results and advan- 
tages to a degree which are effected by the use of complainant’s con- 
trivance, it is plain that without invention it may be separated in 
the middle and one piece used upon one side of the car and the 
other upon the otier side. It is conceded,and whether conceded or 
not it is certainly true, that the Crooker door, made as described in 
his patent, may be used as an inside door, at the same time with or 
in combination with theordinary outside door. The suggestion em- 
braces nothing patentable, and, this much done, it is an easy process 
of reasoning—and reasoning is not invention—to extend the grooves 
continuously from side to side of the car, divide the slatted door in 
two, and have the car used by the defendant, which is claimed to be 
an infringement. With the Crooker and Clark patents in view, and 
with aknowledge of the difficulties to be overcome, it is a plain pro- 
cess of reasoning, involving but moderate mechanical skill, to devise 
the defendant’s car, and unless the complainant’s combination em- 
braces something more it was not patentable. 

Indeed it seems to me almost too clear for discussion that if the 
complainant’s patent can be upheld upon any construction what- 
ever it must be restricted to the particular devices described, com- 
bined in the manner stated in his specification ; and, so restricted, 
even though it be deemed to embrace the outside as well as the 

inside door in the combination, it has not been infringed, 
105 because the inside doors used by the defendant are held and 
moved in grooves without the presence or aid of the rods and 
staples, which are described as a part of the complainant's device 
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Brief and Argument for Appellant. | 


CHARLES P. JAcoBS, |. 


United States Supreme Court. 


Cuauncey R. Watson, 
vs. | No. 309. 
CINCINNATI, INDIANAPOLIS, St. 
Louis anp Curcaco Rariway. 


ARGUMENT FOR APPELLANT. 


This action is brought by the appellant, Watson, 
against the defendant company for the infringement of 
Letters Patent No. 203,226, granted to him for an im- 
provement in grain-car doors, bearing date the 30th day 
of April, 1878. 

The bill alleges that the complainant’s invention con- 
sists in the combination in an ordinary freight-car of 
the solid sliding outside door, and an inner flexible door, 
called a grain door, which is adapted to slide up over 
head, when not needed for use, on rods or other equiva- 
lents, this grain door being of a height to fill not all, 
but only about half the doorway opening. 

And it alleges that the defendant has been using and 
operating upon its railway line cars of this class, belong- 
ing to the Chicago, Rock Island and Pacific Railway, 


and that the last mentioned railway has been co-opera- 
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ting with one Dennis VanLiew, of Aurora, [)linois, in 
manufacturing and using these infringing cars. 

The answer of the defendant admits the issuing of 
the letters patent to complainant, but denies that the 
complainant’s patent is to be construed to cover a car 
for the transportation of grain, or other freight, con- 
structed substantially like an ordinary freight-car, having 
an outside door for closing the car, and provided with 
an inside flexible, or yielding sliding grain door, adapted 
to be carried up on guide rods, or their equivalents, over 
head and out of the way, and under the roof of the car. 
(See record, page 5). The answer further denies that 
the alleged invention of Watson is of any value; and 
denies further that Watson was the original and first 
inventor of the thing patented in his patent, and avers 
that it was old at the date of Watson’s invention, and 
had been shown in certain letters patent of the United 
States, fifteen in number, describing them, among which 
is a patent issued to Martin M. Crooker, May 26, 1868, 
numbered 78,188, and one to H. L. Clark, August 29, 
1871. 


The answer further avers that the grain car doors 


referred to in the complaint, and as used by the defend- 


ant, were made under and in accordance with the patent 
of Martin M. Crooker, above mentioned; and that the 
Crooker patent was afterwards assigned to the said Den- 
nis F. VanLiew, and it was with his license and consent 


that the said cars were so equipped with the said doors. 


The defendant further avers that the only differente 
between the Crooker door and the complainant’s are, 
that Crooker’s slide in grooves and have their slats fas- 
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tened together by a continuous wire running through 
them, while the complainant’s slide on rods passing 
through staples and are fastened together by ordinary 
hinges; that they are both inside doors, and with the 
exception of the above differences, operate in substan- 
tially the same way, and that in view of the said Crooker 
patent the complainant’s door contains no patentable 
invention and is no improvement thereon. 

The answer further denies any infringement of 
W atson’s patent. 

To this answer the complainant tiled the general 
replication, putting the case at issue. 


The following stipulation was filed in the case: 
STIPULATION. 


It is hereby stipulated by and between the parties 
to the above entitled suit, as follows: 

First. The complainants may offer in evidence, 
upon the hearing, without further proof thereof. 

1. Letters patent, No. 203,226, issued to Chauncey 
R. Watson, April 30, 1878. 

2. Model of a freight-car box with Watson’s de- 
vice attached, as described in his said patent. 

8. Model of a freight-car box with sliding door, as 
shown in letters patent issued to Martin M. Crooker, 
May 26, 1868, No. 78,188. 

4. Model of freight-car box with grain-door, as 
shown in cars used by defendant, as hereinafter speci- 
fied. 

Second. The defendant may in like manner offer 
in evidence, upon the hearing, without further proof 


thereof: 
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1. Copies of the letters patent named and specified 
in its answer heretofore filed in this cause, and where 
the said patents have been printed by the patent office, 
the drawings and specification may be given in evidence 
without certification, but those not thus printed are to 
be certified in the usual manner. 


2. Certified copies of the file wrapper and con- 


tents of the letters patent granted to Chauncey R. Wat- 
son, April 30, 1878, and Martin M. Crooker, May 26, 
1868. 

Third. And it is further agreed that before the 
commencement of this suit, the said defendant hauled 
over its line of road, in the said State of Indiana, 
freight-cars belonging to the Chicago, Rock Island & 
Paeitic Railway Company, having a solid outside door, 
like an ordinary freight-car, and an inner flexible slid- 
ing grain-door, of less height than the opening in the 
side of the car; the said grain-dvor sliding in grooves, 
like the grooves shown in the said patent of Martin M. 
Crooker, of May 26, 1868, and the slats composing said 
door being attached to each other by being strung upon 
wires passing through said slats. 

Fourth. Itis further agreed that if any question 
arises as to the correctness of said models, above speci- 


fied, the Court may call in a competent expert to testify 


thereto. 
GEORGE Payson, C. P. Jacoss, 
Defendant’s Solicitor. Solicitor for Complainant. 


September 30, 1884. 
(Record pp. 7-8.) : 


Afterward the complainant took the testimony of 
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certain witnesses: George F. David, Charles W. Jen- 
kins, John L. McFarland, William H. Metcalf, Chaun- 
cey R. Watson, before an examiner duly appointed in 
this behalf, and the same are in the record. 

The models referred to in the stipulation are brought 
herewith before the Court, properly designated for ex- 


amination. 
QUESTIONS INVOLVED IN THE CASE. 
These are three in number: 
First 


view of the state of the art prior to his application ? 


e 
Was the invention of Watson patentable, in 


Second— W hat is the proper construction of Wat- 
son's patent ? 

Third—lUas the defendant infringed thereon by the 
use of cars of the Chicago, Rock Island & Pacific Rail- 
road Company, as set forth in the bill of complaint ? 


We will consider these in their order: 


THE PRIOR STATE OF THE ART. 


In its answer the defendant averred that there was 
no invention made by Watson, but that all the material 
and substantial parts of his device were old and well 
known before the date of his invention, and were shown 
and described in a number of United States patents of 
prior date, fifteen in all, setting forth their numbers and 
dates of issue, (Record, p. 5), but on the hearing these 
were all abandoned and were not even presented to the 
Court below, save two, the patent to M. M. Crooker. 
May 26, 1868, and that to Horace L. Clark, August 29, 
1871, and of these neither one exhibits the combination 


shown in Watscn’s patent, and neither of them ever 
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were used save as an experiment, and were abandoned 
as worthless immediately afterwards. And yet, the 
whole defense practically rests on these two dead and - 
buried devices. 
The state of the prior art, therefore, so far as this 
case is concerned, resting on the Crooker and Clark pat- 


ents, it becomes necessary to consider them in detail. 


THE CROOKER PATENT. 


The drawings of this device face page 39 of the 
Record. In his specification Crooker describes his in- 


vention thus: 


“The nature of my invention consists in constructing freight ) 
and baggage cars particularly with grooved ways, which extend 
from the bottom of the car to near the top thereof, and then run 
in nearly a horizontal line under the roof of the car, the vertical 
portions of said ways being at the margin of the spaces which 
permit the baggage and freight men to enter the cars, and the 
horizontal portions of one sei of ways occupying a position 
directly under or over similiar portions of the other set of ways ; 
and, in combination with cars thus constructed, my invention 
also consists in fitting doors made of strips united together by 
flexible bands to the grooved ways of the cars in such a manner 
that access can be had to the cars from either side by applying 
an upward thrust or pull upon the doors, the mode of applica- 
tion being such that one portion of the door slides horizontally, 
or nearly so, through a guideway, which is under or above (as 
the case may be) another guideway in which a similar portion 
of another door slides.” 


The patentee says in his specification : 6 My con- 


struction ot course obviates much of the labor and incon- 


venience due to friction and weight, experienced in op- 
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; erating the horizontal sliding doors of ordinary fre ight and 
baggage cars,” showing clearly that Crooker’s invention 
& was intended to form an outside door only, and thus 
dispense with the ordinary outside sliding door in freight 
and baggage aPTs, Crooker’s car having no other door 
whatever, and it closes the entire door opening. The 
doors on either side are adapted when thrown up to lap 
each other under the roof, for the door, being of full 


length, requires such lap. 


This device was not intended for a grain-door at 
all; the idea of constructing a grain-door did not enter 
Mr. Crooker’s head. His device, as constructed, could 
not possibly be used for a grain door; it was intended 
om tor a closing-door proper, and to provide a door which 

| should dispense with the ordinary solid freight-car door. 
All the witnesses state that it could not be used for a grain- 
door ; that reconstruction and alteration was necessary ; 
and that such a door, when used alone, was of no value 
for any purpose; that no car had ever been seen by any 
of them on any railroad, constructed like Crooker's car; 
that it was evident that if one ever existed if was speedily 


ae , Crooker's car 
abandoned, and Crooker’s inv ntion must be rele gate d, as the an abandoned 


experiment, 


(‘ourts Say in (i Case he re inafte r cite d. lo the limbo of aban- 


doned experiments ; if has one nto the scrap pile with other 


wrecks, “long, long ago.” 


The drawings of Crooker all show what his inven- 


tion was; that it was a door intended to close the entire 


doorway opening; could be locked when down, at the 


bottom, by means of padlocks adapted to pass through 


staples (GG) and loops (FF,) showing clearly that it was 


an outside door and nothing else. He says himself, in 


Creooker's car 
had but one 
door. 


Watson's ‘car 
convertible. 
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his specification, that his construction obviates much of 
the labor and inconvenience, due to friction and weight. 
experienced in Ope rating horizontally sliding doors of ordi- 
nary freight and baggage doors; and he says that CC' rep- 
resent doors for closing the door-spaces before mentioned. 
Surely, in face of such declarations as these, it cannot be 
seriously argued that Crooker’s door was anything else 
but an outside door, intended as such, and for no other 
purpose, and that he had no idea of constructing a grain- 


door at all, and describes none. 


Crooker’s car has but one door on each side, and 
this simply a closing door, adapted to be locked to pre- 


vent the freiglit in the car from being stolen. 


Watson’s car has two doors on each side; the one 
an inner door arranged and constructed so as to allow 
grain to be loaded into the car over its top, after it has 
been put into place, and the other a solid outside door 
which is adapted to be locked when shut, to secure the 


freight from being stolen or lost. 


The one car (Crooker’s) is only intended to be, and 
can be used for but one purpose, that of loading bulk 
freight. The other car (Watson’s) is convertible, as the 
patent authorities say, by throwing up the grain-door 
overhead out of the way; the car then becomes an or- 
dinary freight-car with an ordinary solid outside door, 
adapted to be used for bulk freight. On the other hand, 
when the grain-door is pulled down in place, Watson’s 
car is then adapted to be loaded with grain. 

It will be seen, | think, that the Crooker device 


which is clearly shown in the model now before the 


Court, marked “ Crooker’s Model,” was in itself of no 
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‘alue whatever, it never came into use, it died still-born; 
it required ingenuity and invention to change it; it re- 
quired other elements to be added (when changed) to it 
before it could be the equivalent of Watson’s device. 
On the other hand, the grain-doors which had preceded 
Watson’s were defective—defective in construction and 
bungling and defective in operation. Something better 
was evidently required. Inventors were all at work. 
Patent after patent was issued, and for ten years there 
was an earnest effort made by inventors to supply some- 
thing in the shape of a grain-door for cars, which should 
make the grain-car complete, efficient, easily managed 
and serviceable. This Watson did, and the defendants 
and their confederates by adopting this door have prac- 
tically conceded both the novelty and utility of Watson’s 
invention. Asan old writer says: “Imitation is the 
sincerest flattery,” and the fact that the very parties 
who have been engaged for years past in trying to make 
a successful grain-car, and who have taken out several 
patents for grain-cars, have been compelled to abandon 
their inventions and take up Watson’s, is an argument 
in favor of his patent that-is conclusive, and refutes all 
the technical objections made by counsel against its pat- 
entability. 


WHAT THE WITNESSES SAY ABOUT THE CROOKER CAR. 
First—G. F. David. 


F. David, has been engaged in the railway service for 


The first witness, Mr. George 


twenty-four years, and for eighteen years of that time 
has had charge of loading freight-cars, averaging from 
sixty to one hundred and twenty cars per day. A part 


of his duty. he says, has been to see that grain-doors 


Other grain 


doors failures. 


Inventors all at 
work to make 


something 
better. 


G. F. David. 
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were properly provided in cars, and that they were in 
proper condition to load grain. He describes what is 
meant by a grain-door, and says that it is a door at- 
tached to the inside of an ordinary freight-car, to keep 
the grain in bulk from running out of the door open- 
ings; that it is always used in connection with an out- 
side rigid door, and that the grain-door proper must be 
of less height than the door-opening, in order to allow 
the inside door to be first placed in position before the 
bulk grain is loaded in the car; that the bulk grain 
could not be loaded until the grain-door was thus put in 
place. The first grain-doors that he ever handled were 
made simply of rough lumber, that is to say, boards 
were secured to the desired height on the inside of the 
car and against the sides, so as to shut up about half of 
the door-opening, and they were either fastened in place 
by being nailed to the car, on either side of the door- 
way, or else the doors were run in slots attached to the 
door frames, with a key on top to fasten them. These 
doors thus made were not permanent parts of the car, 
but the railway company furnished lumber, and the per- 
sons loading the car with grain fastened the door inside. 
Later, the shipper provided the lumber and put in the 
grain-door, and then charged the expense thereof to the 
company, this expense being from thirty-five to forty- 
tive cents for each door, making from seventy to ninety 
cents for each car. These temporary doors thus made 
were always destroyed or carried away by persons when 
the grain was unloaded, and were never returned so as 
to be used a second time, and when the car was to be 


reloaded anot! er door had to be provided, and the ex- 


pense was met as in the case of the first one. After a 
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time permanent grain-doors began to be attached to Grain doors be- 
fore Watson's 
' ‘ars, because they were more economical, saving the ex- 
- pense of a new grain-door every time the car was loaded 
with grain. All these first grain-doors were made upon 
the same principle, and were fastened by being slipped 
down in slots. The same cars, which, by the use of 
grain-doors were thus adapted to be loaded with grain, 
were also necessarily used for loading and carrying bulk 
freight, such as boxes, barrels and lumber, and no rail- 
road either provides or keeps cars for grain only. 
The witness continues by saying that all the grain- 
doors that he had ever seen, or known to be used in 


cars, were solid and not flexible at all. Being shown 


Watson's flexi- 
ble door new in 
the trade. 


-- the complainant’s model of Watson’s grain-door, he 
says that the first freight-car having a grain-door of 
that kind he ever saw was about two years ago, and 
that before that time only solid doors were used. He 
states the advantages in a door like Watson’s, that it is 
easier handled, less liable to be destroyed, and entirely 


out of the way in the car, that it does not reduce the 


Never saw 
Crooker'’s car 


inside capacity of the car. Being shown a model of 
Crooker’s door, he states that he never saw a freight-car 
with a door like that at all; that within a year and a 


half past flexible grain-doors have begun to be put into 


freight-cars, and he thinks that their use is increasing, 


because he sees more of them now than he ever saw be- 
fore. 


ADVANTAGES OF WATSON 'S DOOR. 


Speaking further of the advantages of a flexible 


grain-door, like Watson’s, which is adapted to be slid 


up on rods or in grooves, overhead and under the roof 


Solid grain 
doors break off 
and are lost. 
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of the car, he says that it is certainly preferable to a 
grain-door that swings in and out, for the reason that 
space is economized in the car in loading baled, bar- 
relled or boxed goods. Again, that when freight-cars 
are loaded with bulk freight, at a terminal point, from 
one side of the car, the grain-door on the other side be- 
ing down in position, freight is always either jammed 
or set close against the grain-door, and if the position 
of the track at the’ point of delivery requires that the 
car should be unloaded from that side, the grain-door 
must be gotten out of the way, but if it is like Watson’s 
it. may be shoved up out of the way very readily, with- 
out injuring the door or its fastenings, while if the door 
has to be lifted over to one side, or swung inward, the 
freight must first be gotten out of the way before the 
door can be moved: that this often occurs, and that a 
fair estimate of the number thus required to be unloaded 
would be one-third of the cars; that a door like Wat- 
son’s has the further advantage of a longer life, when in 
use upon freight-cars, than any other kind of grain- 
door; that as regards solid doors, they will sometimes 
make two or three trips from Indianapolis to New York, 
and return uninjured, but that often after one trip they 
come back injured; that these solid doors are often used 
for running boards, for transporting freight from the 
platform to the freight-car, and vice versa; that the flex- 
ible door cannot be so used; that being easily slid up 
out of the way, it is not likely to be wedged in the load- 
ing of freight, or even if it were, it could be pried up 
out of the way, and the higher it goes the easier it could 


be placed in position; while with a swinging door it 
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would be impossible to do anything until you could get 
the full length of the door cleared away, and that five 
or six years ago he demonstrated this fact to Mr. Van- 


Liew. (Record, pp. 13-17.) 


Second—John L. McFarland. This witness says 
that he has been in the freight department of railroad 
service for thirteen years, and has had charge of the 
loading and unloading of freight, and has handled on a 
fair average, each day, during that time, about twenty- 
four or twenty-five cars; that the same cars, that is the 
ordinary box car, is used both for loading grain in bulk, 
and other freight ; that to adapt a freight-car for use as 
a grain-car, a grain-door is required in addition to the 
ordinary door of the car; and he defines a grain-door 
to be a door between the space of the car and the out- 
side door, something on the inside to close the door-way 
in order to load the grain; that this inside, or grain- 
door, must be entirely separate from the solid outside 
door; that this outside door must be the full height of 
the car; that the grain-door must be of less height, that 
is to say, that a part of the door-opening must be left 
unclosed, else the grain can not be loaded in the car, 
there being no opening to put it in; that this opening 
must be over the grain-door; that grain-doors of some 


sort or other have been used for the past twenty years, 


and that he never saw a flexible grain-door made of 


slats, so as to be pushed up overhead out of the way, 
until the last year and a half or two years; that the 
grain-doors heretofore in use were solid, and were made 
free to swing on hinges, or to be fastened by rods and 


chains; that when these grain-doors were not in use 


J. L. 
Mc Farland 
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they were turned out of the way against the side of the 
car, or swung up on hooks against the roof. 

Ile says he is acquainted with the VanLiew solid 
grain-door; that it is very heavy, and that the weight 
of the door bends the rods and throws them out of posi- 
tion; that he often sees the VanLiew door either partly 


or wholly broken off, and lying on the floor of the car. 


Ile compares the solid with the flexible grain-door, 
and illustrates the advantage of the latter as follows: 
If the car is loaded on the south side and unloaded from 
the north side, the parties loading the car leave the 
grain-door on the north side down in place, and when 
it comes to be unloaded from that side, the men have to 
go in thecar from the opposite side and move the freight 
back out of the way in order to open the grain-door, or 
lift it off its hinges; while with a flexible door, if that 
is left down, it can be readily shoved up over head out 
of the way; there is nothing to bind it and keep it from 
moving at once. There is agreat difference between the 
door in the loss of time and the loss of lumber, or grain- 
doors, to the company; that this is a very heavy ex- 
pense, being about seventy cents per car every time a 
temporary lumber grain-door is supplied. (Record pp. 
18-21.) 

Third—Charles W. Jenkins. This witness states 
that he has been in the railway service for twenty years, 
has had charge of the freight house and the loading and 
unloading of freight-cars for the Pan Handle Company 
for the past ten years, and has handled about fifty-five 
‘ars per day; that an ordinary freight-car, to be used 
for loading grain, has to be provided with a grain-door 
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in addition to an outside door, the grain-door being in- 
tended to keep the grain in place and the outside door 
to close and secure the car; that the outside door is of 
the same height as the side of the car, and the grain- 
door is usually about three or three and a half feet in 
height; that the grain-door is made of less height than 
the door opening, in order to load the car, and is put in 
place before the grain is put into the car; that the wheat 
or corn is let in usually with spouts into the door open- 
ing, over the grain-door; that during the past four or 
five years the VanLiew grain-door has been used as a 
general thing; that it is nota flexible, but a solid door ; 
that during the past five years many cars have been 
loaded with grain that were not provided with perma- 
nent grain-doors, and that the elevators used common 
boards for that purpose, nailing them across the door on 
the inside, half height of the opening, and that the rail- 
road company had paid such expense, amounting to 
about ninety cents per car; that these grain-doors, thus 
made of rude lumber, never came back to be used a 
second time, but were always lost or destroyed on their 
first trip; that within the past few years the capacity of 
freight-cars has been increased from fifteen to twenty 
tons, and that the permanent grain-doors have been 
made larger to fit the size of the opening; that a long 
bar has been used to hold such grain-door in place, and 
when the door is down this bar keeps the door from 
falling over upon the car floor; that these large, solid 
doors frequently twist off from their hinges and fall 
into the car; they are also often broken and the secur- 


ing bar bent by loading freight; that in using a car pro- 
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vided with a permanent grain-door for ordinary bulk 
freight, the grain-door is necessarily swung back out of 
the way; that often in loading freight-cars with bulk 
treight, the grain-door is left down on the opposite side 
from which the car is loaded, then if the car is to be 
unloaded from that side at the other end of the road, or 
the terminal point, that the grain door has to be pried 
out or the merchandise has to be lifted over it to get the 


freight out. 


The attention of the witness being called to the 
model of the defendant’s car, he says that the first car 
of that kind, having a sliding grain-door, was about 
three years ago. His attention being called to the 
model of Crooker’s car, he says that he never saw a 
freight car built like that, and that it could not be used 


for loading grain. 


Witness further says that the ordinary.life of the 
VanLiew solid grain-door, upon a car in general use, is 
about two years; that on that very morning he testified 
he examined eight cars on the side-track, five of which 
had the VanLiew door, put in at the time they were 
built, but one or two of these cars showed unbroken 
grain doors, the others were all broken; one of the doors 
was lying at the bottom of one car, and two others at 
different ends of cars, all thrown completely off their 
connections, and all of these were the VanLiew solid 
grain doors; that he gave his men instructions to watch 
closely for loose grain doors, and to be careful not to 
take them out of the cars, because when taken out ‘they 
were liable to be mislaid and forgotten; that these 


VanLiew doors frequently became loose entirely from 
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their fastenings, and are used as rolling boards or gang- 
way planks for loading freight from the platform into 
the car; that his opinion is that cars having flexible 
grain-doors like Watson’s are more complete than the 
VanLiew grain-door, or any other grain-door, for 
general purposes. W hen the door is shoved up over 
head the car can be loaded with bulk freight, such as 
merchandise, cotton, and tobacco, without interfering 
with the door, but when the VanLiew door is used, 
especially if the car be loaded with hogsheads of tobacco, 
the VanLiew door will be very much in the way. 


( Record pp. 94-28.) 


Fourth—William H. Metcalf. This witness is the w. H. Meteait, 
weigh-master at Elevator A, Indianapolis; has been 


grain in this city for the past eleven 


‘ 


engaged in shipping 
years; says he has seen and examined a great many 
kinds of grain doors; that he has seen solid doors and 
flexible doors, and that the first flexible grain-door he 
ever saw was about two years ago; that the other 
kinds used at that time were solid doors; that grain 
doors were made of rough lumber at first, nailed inside 
the car half the height of the doorway ; that they were 
provided by the elevator companies, and that the rail- 
way companies allowed the elevator companies the 
expense, running from thirty-five to fifty cents per door; 
that these temporary doors made of boards never came 


Old graim doors 


back to be used a second time—they were either lost or solid, worthless 
used for kindling wood ; that a grain-door is a door pro- | oe 
vided on the inside in addition to the outside duor; 
that-the outside door closes the entire door opening, 


while the grain-door is about half that height, or not 


The Crooker 


car worthless 


for grain. 
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quite half; that the grain is loaded over the grain- 
door into the car. and that a.door which shut up the 


inner opening could not be used for a grain-door at all. 


Ilis attention being called to the Crooker car model, 
he says that it could not be used for a grain-door at all. 
Ile describes the weakness.of the ordinary solid 
grain-door that has been used for many years past in 
freight-cars as follows: That the trouble with grain- 
doors is, that when the car is loaded and you want to 
open the door, you have got to have some place to get 
rid of your grain in order to allow the door to swing 
back; that the VanLiew door is thrown back, and 
when you want to hoist the door you can not throw it 
back, because the grain is in the way; “ the consequence 
is,” he says, “ I always have my men jam it right in to 
get the door off, and when we unload it we throw 
the door out and ‘it is never used again.” He says on 
the other hand, that a grain door like Watson’s, which 
could be shoved up overhead, could be easily hoisted up 
even when the car was loaded solid with grain, “ and 
then your men can set right in to unloading the car; ”’ 
that the Watson flexible door overcomes the disadvant- 
ages or defects of the solid doors which he has described. 
He is then asked this question (Question 24): 


you wanted to load a car with ear corn, in bulk, and 


Suppose 


you had a VanLiew rigid door, what trouble would you 
experience?” Answer: “TI had that experience this 
last week; I can unload from a car and a half to two 
cars of ear corn, or ‘oats, with a door that throws yp 
under the roof, quicker than I can unload one with a 


VanLiew door that swings back or throws back; a 
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Ile further 


throw-back is worse than a swing-back.” 


says that from his observation during the past year 
more cars are made with sliding flexible grain-doors, 
like Watson’s device, than before. That for some years 
he handled from forty to ope hundred and fifty cars per 
day; that during the past year he has handled from 
twenty to fifty cars per day, it having been a dull season. 


( Record pp. 28~—31.) 


Fifth—Chauncey R.* Watson, the complainant in 


this case, and the person to whom the letters patent sued 
on were issued. He has been engaged in the fast freight 
railway service for eleven years past; that before the 
date of his invention several sorts of grain-doors were 
in use, none of which were flexible sliding doors like 
his, but all were solid doors. 
the grain-door as being for keeping the grain in the car 


when loaded; that it should be from thirty-three to 


thirty-six inches high, and that this height will admit of 


the loading in a large car of from 36,000 to 40,000 
pounds of grain; that it is an inside door, being sepa- 
rate and distinct from the outside door, or the car-door 
proper, which is fastened and sealed after being loaded ; 
that at the time he made his invention there were from 
ten to twelve lines of railway entering the city of Indi- 
anapolis, and that no flexible door was in use upon any 
of them; that for a long time elevators loading grain 
into cars provided their own grain-doors, and were al- 
lowed therefor by the railway companies at the rate of 
seventy cents per car; that he has never known of a 
single case where the lumber was returned for use a 


second time; that he is acquainted with the VanLiew 


He describes the use of 


C. R. Watson. 
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solid door, that it was probably nearer a fixture to the 
car than any in use prior to the flexible door; that the 
door, to a certain extent, is an obstruction to the car; 
that if cars were to be loaded with grain only, it would 
be a very good door; that it is not lasting; that very 
often they are broken in loading miscellaneous freight 
—boxes, barrels, hogsheads, and marble; that in the 
larger car, now being constructed, when provided with 
the VanLiew rigid doors, the door is so heavy that it 
will not sustain its own weight, but falls in the car. It 
is safe to say, he adds, that a car will make but two or 
three trips with this door in it, the increased height not 
being provided for in it, by rods of sufficient size. 
Referring to the models he states that the one 
marked “ Watson’s Grain-Door ” is a fair representation 
of his device, that the model marked “ Defendant’s Car” 
is a fair representation of the car used by the defendant's 
road, before this suit was begun; that he examined 
those cars used by the defendant’s road, personally him- 
self, and that the model was made under his direction; 
that he never saw a freight-car in use, upon any road, 
with the door like the model marked “ Crooker’s Car;” 
that it cannot be used for grain; that the increase in 
the number of cars using the flexible yielding grain-door 
is very great, of late; he thinks that four out of every 


five twenty-ton cars, now being built with a grain-door, 


are provided with a flexible door; that the advantage of 


the flexible door is that it admits of the better loading 
of cotton or baled goods, it saves space inside the car, 
saves expense to the railroad companies, and is more 
easily handled; and that the flexible door will last much 
longer than a solid grain-door. (Record, pp. 22-24.) 
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SUMMARY OF THE EVIDENCE OF THE WITNESSES. 


Thus, the witnesses, all of whom. are railroad men 
of many years experience, fully and entirely agree upon 
these points : 

Ist. That Crook: rs Car necer wWdas made, or used, or 
heard of, “upon railroad lines. 

29d. That it is nota gram car at all—and could not 

| be HSE d for a grain car. 
3d. That prior lo Watson’s patent, solid doors for 
grain Cars were alone known or used—and not a single car 
had érer bee i equippe d with a flexible grain-door. 
4th. That soon afte yr Watson's patent was issued, flex- 
ible grain-doors began to come into use, and are now fast su- 
” perseding all other grain-doors. 

These are stubborn facts, and outweigh tons of the- 
ory on the other side. 

Sth. Letitbe noted that Van Liew, patentee of a qgrain- 
door, cited in the answer among the fifteen others, is the man 
who abandons all old devices to construct a qrain car on 
Watson’s plan, licenses the defendant, and when attacked for 
infringeme nt, ostrich-like sticks his head in the sand and rub- 
bish of the old Crooker pate yt, and imaqines he is wholly 


concealed from his pursuer. 


THE CLARK PATENT. 


The only other patent brought before the Court 
below, is that of Clark, August 29,1871. This is for a 
solid grain door, adapted to slide upward on rods and to 
be folded up against the ceiling of the car, and secured 
by buttons. It is not a flexible door at all, but a solid 


door, and the only thing it has in common with Wat- 
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son’s device, is the iron rods upon which the door slides 
up. These rods are and were old before the date of 
Clark’s patents, and are clearly the same as the grooves 
in VW hich Crooker’s door slides. 

But Clark’s device fell flat—was never used—like 
Crooker’s it died in its birth. It was evident that some- 
thing else had to be done before the permanent grain- 
door should arrive. The boards commonly used were 
not a part of the car; were not fixtures; they were 
broken, lost, or stolen on every trip made by the cars. 
Yet the cost was enormous in the aggregate. In one 
year one large system of lines paid out a quarter of a 
million of dollars for lumber tor temporary grain-doors, 
as the witnesses all Say, each trip it cost from seventy 
cents to a dollar to equip a car with these boards. 

As the cars increased in size and tonnage, the solid 
grain-doors, those made by VanLiew, and others, and 
connected to the car as fixtures, became unwieldly and 
unmanageable. They broke from their hangers and 
hinges, and were lost, or used as loading planks. At 
this junetion Watson’s device appeared. It met with 
cold reception at first, for the men who had the monopoly 
of this business were busily pushing their own wares. 
ut as time passed by, they had to give up, one by one, 
their clumsy and antiquated devices. The half high 
flexible door, a fixture in the car,a barrier for the grain, 
and the outside solid closing door, the two thus forming 
a double barrier, was seen to be the only valuable, only 
practicable device. 

And so unscrupulous hands appropriated it, galvan- 
ized the old corpse of Crooker, and set it up as a scare- 


crow, and a menace to fight off the real inventor. 
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And this is the defence they bring before this Court. 

It is by no means a new one. It is older than this 
litigation. It was raised in the Patent office when 
Watson’s application was under consideration. And if 
was held by the Board of EKvraminers on appeal to be 0 
defence at all. 

II. THE CONSTRUCTION OF WATSON'S PATENT. 

We are thus brought to the discussion of the second 
question, which is this: ‘“ What is the proper construction 
of Watson's patent?” The record of his application has 
heen stipulated into the case, and is before the Court; 
from this it appears that his application was filed on the 
23d day of February, 1878, that it was rejected by the 
principal examiner on the 8th day of March, 1878. He 
refers to two prior patents, namely, H. Clark, No. 118,- 
514, dated August 29th, 1871, and the patent of M. M. 


Crooker, No. 78,188, dated May 26th, 1868, both of 


which are included in the list cited in the defendant's 
answer and in the examination heretofore made in this 
brief. The examiner, in his letter of rejection, holds 
that the rods and staples upon which Watson’s door 
slides up are the equivalents of Crooker’s grooves, or 
channels, and are only a change, such as would be ob- 
vious to any skilled workman. In this the examiner 
was undoubtedly right; so far as the rods and staples 
were concerned they were old, and so were Crooker’s 
channels and the grooves old, and the one is undoubt- 
edly the equivalent of the other as a mechanical device; 
but the examiner overlooked the real invention of Wat- 
son, Which was not a question of rods or grooves, but 
was the combination in a freight-car having an outside 


rigid door, of an inner flexible sliding grain-door. 
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WATSON’S DESCRIPTION. 

This is clearly set forth in Watson’s specifications. 
lle Says: “The great desideratum to be obtained in the 
use of a grain-door is, that while it may serve its proper 
purpose when the car is loaded with grain, it may with 
facility be moved out of the way when the car is empty 
or loaded with other freight, without being detached 
from the car, whereby its loss or injury is rendered im- 
probable, and it is always in such position that its use 
as a grain-door may be resorted to whenever needed.” 
Again he says: “Iam aware that a car-door of simi- 
lar construction, sliding in groove-ways, is old, and such 
[ do not desire to claim broadly as my invention; said 
door, howere rc constitutes the outside or closing car-door 
proper, and the car could not bi used for, or loaded with 
hull qrain, unl SS thy qrain is put in from the roof of the 
Car, as the door complete ly closes the doorway or ope ning.” 

Again he says: “ Whereas, my door being an insid 
door. and not re aching thee fop of the doorway, or opening, 
admits an open space at the top for loading in the grain, 
with an ordinary outside door to be locked, or otherwise SCc- 
cured, after the car is loaded.” Watson also states, it is 
true, that he considers the rods for sliding the door upon 
to be preferable to grooves, but whether the one or the 
other is preferable is a matter of mere convenience, and 
was not the essence of Watson’s invention. 

WATSON S CLAIM. 

Ilis claim is as follows: “ The combination with a 
car of an inside flexible, or yielding, sliding grain-door, 
having staples (c), and the vertical and horizontal guid- 


ing rods (C), extending from the floor of the car up- 
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wardly, and under the roof the car, as herein shown and 
" 4 : : 

described, and whereby said door when not in use can be 

carried up on the horizontal portions of said guiding 


rods, out of the way, substantially as specified.” 


On the 23d of March, 1878, the examiner rejected 
Watson’s application for a second time, on the same 
references to Clark and Crooker, and an appeal was 
taken to the board of examiners, and on the 22d day of 
April, 1878, the decision of the principal examiner was 
reversed by the board, and the following opinion was 


rendered.” 


No. 4,724. U.S. Patent Orrice, Aprit 22p, 1878. 
Before the Examiners-in- Chief, on Appeal. 


Application of Chauncey R. Watson, for a patent for an 
improvement to grain-doors for cars, filed February 23d, 1878. 
The invention in this case is small, and the claim is corre- 
spondingly limited. It consists of a combination of various 
instrumentalities not found in either of the references. Appli- 
cant’s car, as a whole, is adapted by convertibility to uses not 
compatible with the cases cited, without injury. In this case the 
flexible door is applied in addition to the usual slide-doors, and 
when coarse freight is to be carried, the flexible shutters are 
secured in place at the top under the roof of the car. 
The decision is reversed. 
V. D. STOCKBRIDGE, 
R. L. B. CLark, 


Examiners-in- Chief. 


It will be seen that this opinion of the board of ex- 
aminers, though brief, puts Watson’s invention on the 
right basis, and substantially acknowledges that his in- 


vention was new and patentable—that there was a clear 


Watson's pat 

ent issued un- 

der this con- 
struction, 
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departure from the devices and methods which had pre- 
ceded him, and that he was entitled to a patent on his 
application. 

This decision of the board of examiners contains 
the gist of the whole matter, and substantially supports 
the allegations ot the bill of complaint, when it says, 
“Applicant's car, as a whole, is adapted, by convertibil- 
ity, to uses not compatible with the cases cited, without 
injury.” "s In this case thi fl rible door is applied in addi- 
tion to the usual sliding doors, and when coarse freight 1s 
to be carried, the flexible doors are secured in place at 


the top, under the roof of the ear.” 


It is clear, therefore, that the board of examiners 


of the patent. office, in considering’ the application of 


Watson for letters patent, the drawings, specification 
and claim together, held that it must be taken to cover 
a freight-car provided with a solid outside door, for 
closing the car, and an inner flexible grain-door of less 
height than the door opening, and provided with means 
for sliding it up overhead and out of the way, all com- 
bined. 
the application, the letters pate nt were ordered to he issued 
to Watson: and this, I insist, is the proper construction 
of Watson’s patent, and that any other construction 


than this would do violence to the language employed in 


the specification and claim. The higher authorities of 


the patent office, upon a full presentation of the matter 
to them have settled this as being the true construction, 
and have declared that Watson’s combination was an 
invention within the meaning of the patent law. 


It is argued, in the face of this decision of the pat- 


A nd unde r this decision. and this construction of 
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ent office authorities, that Watson’s combination was 
not an invention, and that it would bea simple and easy 
matter to make a grain-door out of the door invented by 
Crooker. or to substitute a sliding grain-door for the 
solid grain-doors theretotore used ; in reply to which it 
may fairly be said: 

First—That if this change would be a simple and 
easy matter, it has been made so by the very fact that 
Watson, in his patent, has shown how to do it, and how 
to make the doing of it useful, and thereby has given to 
it all the simplicity which now belongs to it. It was 
not a simple and easy matter prior to the time that 
Watson did it, and if he made it simple in 1878, he, and 
not the defendant company, nor Mr. VanLiew, is. enti- 


tled to the benefit of the invention so made. 


Second—If it was a simple and easy matter to do 
this, why was it not done between 1868, the date of the 
Crooker patent, and 1878, the date of the Watson pats 
ent? The mere fact that the entire railway freight serv- 
ice, including elevator companies, grain-shippers, treight- 
loaders, car-builders and railway mechanics of all kinds 
waited ten years for Watson’s invention, is strongly in- 
dicative of the conclusion that the making of it was not 
so simple a matter as the appellee's attorney would 
wish the Court to believe. 

And this point is one on which considerable stress 
has been laid by the Courts in determining the question 


of invention. 


THE LAW UPON THIS POINT. 


This Court has repeatedly sustained patents for in- 


ventions where a better result was produced, although 


% 
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the differences in’the later inventions and those shown 
in the prior patent were small. In Clough v. Gilbert & 
Barker Manu acluring Company, 106 U.S. 166, which 
Was a suit for a patent On a £as burner, the defendants 
relied mainly upon a burner made by one Barker for 
which he had applied fora | atent. Barker tried to con- 
trol the flow of gas through the sht in the burner, and 
Clough tried to control it farther back, and although 
there were many points of likeness between the two. 
the Court held that the Barker device did not anticipate 
Clough’s device, saying: 

“ The structure (Barker's) was not designed for the same 
purpose as Clough’s. No person looking at it or using it would 
understand that it was to be used in the way Clough’s is used, 
aud it is not shown to have been really used and operated in 
that way.” 

Now apply this language to the case at bar.. Crook- 
ers door was something like W atson’s., It wis flexible, 
it was intended to slide up overhead out of the way. It 
was not intended for a grain-door, and no person look- 
ing at it or using it would understand, or ever did un- 
derstand that it was to be used in the way Watson’s is 
used, and it is not shown to have been really used and 


operated in that way. 

This case was decided against Clough by the Court 
below, and this Court reversed the decision, saying: 

“ There never having been any valve arrangement applied 
to regulate the flow of gas in such a combination, the premises 


on which the decision of the Court below proceeded failed.” 


* 


[In a later case between the same parties (106 U. 8. 


178) a gas burner made under Letters Patent granted to 
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John F. Barker was the one used. by the defendants. 
There were very many points of likeness between the 
complainant’s and the defendant’s burner, but the Bar- 
ker burner was made in two pieces, and was less expen- 
sive to make, the shell revolving, and not the burner 


with it, in regulating the gas, and the Court said: 


“ We think, from the evidence, that these modifications 
were new and useful, and sufficient in court to sustain the patent. 
The burner in the form patented by Barker appears to have 
superseded the burner in the form patented by Clough, and after 
Barker had introduced his burner into use, Clough commenced 
to make for market, burners of the same form patented by 


Barker.” 


Applying the doctrine of that case to this, the old 
Crooker door was a full-sized door, completely covering 
the opening into the car. It was not intended for a 
grain-door, and could not be used for a grain-door. 
The form patented by Watson, viz., the usevof a 
flexible door of half height, in combination with 
an outside closing door, appears to have superseded all 
the devices previously used or known. After Watson 
had introduced his device into use, VanLiew commenced 
making grain-door cars for the market, substantially in 


the form patented by Watson. 


Another case is that of the Consolidated Safety Valve 
Company v. The Crosby Steam Gauge and Valve Company, 
113 U.S., 157. This was an appeal from the decision 
of Judge Lowell of the Massachusetts Circuit, wherein 
he held that the device of the appellees did not infringe 


the patent issued to Richardson. The defendants intro- 


A corpse resem- 
bles a living 
being 
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duced in evidence several English and American pat- 


ents, and in considering these the Court said: 


Blatchford, J. “In regard to all the above patents, adduced 
against Richardson’s patent of 1866, it may be generally said, 
that they never were, in their day, and before the date of that 
patent, or of Richardson’s invention, known or recognized as 
producing any such result as his apparatus of that patent pro- 
duces, as above defined. Likenesses in them, in physical struc- 
ture, to the apparatus of Richardson, in important particulars, 
may be pointed out, but it is only as the anatomy of a corpse 
resembles that of the living being. The prior structure never 
effected the kind of result attained by Richardson’s apparatus, 
because they lacked the thing which gave success. They did 
not have the retarding stricture which gave the lifting opportu- 
nity to the huddled steam, combined with the quick falling of 
the valve after reliet had come. ‘Taught by Richardson and by 
the use of his apparatus, it is not difficult for skilled mechanics 
to take the prior structures and so arrange and use them as to 
produce more or less of the beneficial results first made known 
by Richardson; but, prior to 1866, though these old patents 
and their descriptions were accessible, no valve was made produc- 


ing any such results.” 


[In applying this language to the case at bar, and 
paraphrasing it slightly, .. will read as follows: 

“In regard to all the above patents, adduced against 
Watson’s patont of 1878, it may be generally said that 
they never were, in their day, and before the date of that 
patent, or of Watson's invention, known or recognized 
as producing any such result as his apparatus of that 
patent produces, as above defined. Likenesses in them, 
in physical structure, to the apparatus of Watson, in im- 


portant particulars, may by pointed out, but it is only as the 
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anatomy of ( COT PSE re sembles that of the living he ing. The 
prior structure never effected the kind of result attained 
by Watson’s apparatus, because they lacked the thing 
which gave success. Taught by Watson, and by the use 
of his apparatus, it is not difficult for skilled mechanics 
to take the prior structures and so arrange and use them 
as to produce more or less of the beneficial results first 
made known by Watson, but, prior to 1878, though these 
old patents and their descriptions were accessible, no 


grain-door was made producing any such result.” 


Again, in Seymour v. MeCormick, 19 Uoward, 96, 


the Court say : 


“It is exceedingly difficult to draw a line between what 
may be regarded by the eye as a small improvement or invention, 
and one of magnitude. Oftentimes improvements and discoveries 
the most important in their consequences and in their beneficial 
effects on the business interests of the community, are among 


the simplest ideas of the mind.” 
In Ni ymour Vv. Oshorne, 11 Wall., 516, the Court said: 


“Particular changes may be made in the construction and 
operation of an old machine so as to adapt it to a new and valu- 
able use not known before, and to which the old machine had 
not been, and could not be, applied without those changes snd 
under those circumstances, if the machine, as changed and 
modified, produces a new and useful result, it may be patented, 
and the patent will be upheld under existing laws. 

Such a change in an old machine may consist merely of a 
new and useful combination of the several parts of which the 
old machine is composed, or it may consist of a material altera- 
tion or modification of one or more of the several devices which 


entered inte its construction, and whether u be the one or the 


Important in- 
ventions often 
simple. 
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other, if the change of construction and operation actually adapts 
the machine to a new and valuable use not known before, and i 
actually produces a new and useful result, then a patent may be 
granted for the same, and it will be upheld as a patentable 
improvement.” 


To the same eflect is Smith v. Nichols, 21 Wall., 119: 


“A patentable invention is a mental result. It must be 
new and shown to be of practical utility. Everything within 
the domain of the conception belongs to him who conceived it. 

ik The machine, process or product is but its material reflex and 
ote embodiment. A new idea may be ingrafted upon an old inven- 
tion, be distinct from the conception which preceded it, and be 


an improvement. In such case it is patentable.” 

The same doctrine has been repeatedly announced 
in the Cireuit Courts, some of the cases cited having 
been tried by members of this Court. 

ln Magic Ruffle Co. v. Douglas, 2 Fisher, 330, the 
Court said : 

“ A subject-matter to be patentable must require invention, 
but is not necessarily the result of long and painful study, or 
embodied alone in complex mechanism. A single flash of 
thought may reveal to the mind of the inventor the new idea, 
and a frail but simple contrivance may embody it. Some inven- 
tions are the result of long and weary years study and labor, 
pursued in the face of abortive experiments and baffled attempts, 
and finally reached after the severest struggles, while others are 
the fruit of a single happy thought.” 

In: Clark Patent Company v. Copeland, 2 Fisher, 221, 
the doctrine is thus laid down with regard to the degree 
of mental labor and inventive skill required in the work ° 


of invention: 
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“The law has no nice or rigid standard, there must be some 


inventive skill ‘exercised, but the degree of that skill is not 


material. It not unfrequently happens in the progress of 


mechanical arts, that the time arrives when the whole atmosphere 
of inventive thought is quickened with the life of an approach- 
ing discovery ; that many lines of investigation and experiment 
converging for a long time toward the point, almost but not 
quite reach it, when at last some mind by a happy thought sup- 
plies some new element, or instrument, or mode of organization, 


and instantly gives birth to the organized idea.” 


The CasSC of ~oillon V. Schmidt, 6 Blatch. 299, in- 


volved the validity of Gale’s patent for a process of 


making pistons, or other similar joints, steam-tight. It 
consisted in using a grooved surface, with an opposing 
smooth surface, the grooves to be made even on the sur- 
face of the piston, or on the interior surface of the cy!l- 
inder. Directions were given for the best shape, size 
and relative position of the grooves, but the grooved 
surfaces were not claimed as a part of the invention, 
they having been used before, as the specification stated, 
for a similar purpose in air-engines. The defense was 
the prior invention of the air-engine, in which similar 
grooves filled with air made a packing that made the 
engine air-tight. Blatchford, J., held that, nevertheless, 


the patent was valid, and overruled the defense. 


In Regan v. Goodwin, 3 Sumner, 514, it was said 
that the simplicity of the invention was tar from being 
an objection to it, and might constitute its great excel- 
lence and value; indeed, to produce a great result by 
very small means, unknown and unthought of, is not 
unfrequently the peculiar characteristic of the very 


highest class of minds. 


A happy 
thought often 
completes an 

invention 


Alteration of 
old dev 4 
patentable 


That nobody 
made it before, 
evidence of in- 

vention by 

Watson 
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In Crandall v. Walters, 9th Fed. Rep. 659, the Court 


states the matter thus: 


“ Almost all inventions that become the subject of patents 
are the embodiment and adaption of appliances that are old, 
and if the article so produced is new and useful, it is patentable, 
although the old article could have easily been altered or adar- 


ted so as to form the new one.” 


This CAasC tT squarely in point, ana is destructive of 


the defense in this case. 
Again: 


“If a novel and useful result has been obtained, neither the 
simplicity of the structure nor the greater or less amount of 
invention or intellect emploved as an element, is of importance 
in determining the validity of the patent.” Barnes v. Strauss, 
2 Off. Gaz. 62. | 


And the fact that for fi fi years atte r the date of Crook- 
er’ s pat nt, and until thi date of Watson’s NwveE ntion. nobody 


CONC ined the ied of combining an thi SO V1€ fire ight-car ‘7 


Ney hl qrain-door with i solid outside door. though nidwer- 


OU WV: nlors were aft mor, Oli grain-doors, 18 of itself evI- 


de ee of pV. ntion Ovi Watson’s part. 


As the Court says in Dederick v. Cassell, 9th Fed. 
Rep. 306: “If an article is new and useful, the fact 
that no mechanic ever made it is a sufficient answer to 
the suggestion that it did not require invention.” In- 
deed, it may be said, that in the universal experience of 
Courts, the best and most meritorious inventions are 
generally the simplest, and that so far from simplicity 
being an objection to an invention, it is one of its high- 


eat merits: or. in other words. the more simple the in- 
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vention is, the more meritorious it becomes, and the 
stronger is the obligation imposed on the Courts to sus- 
tain the patent therefor, and to give to the inventor 


thereof the full benefit of his invention. 


It is no answer to the complainant’s action, to say 
that one element of his combination can be found in one 
prior patent, and another in another; it is probably un- 
necessary to cite any authority to support this doctrine, 
for it is elementary patent law. 

See Worswich Myfq. Co. v. Ste ige r. 17 Fed. Rep. 


250. 


Again, the Courts have never made simplicity a test 
of invention, except that it enhances the merit of the 
invention and its subsequent patentability. But as di- 
rectly bearing upon the question at issue, and as indi- 
cating the universal tendency of the Courts, in consider- 
ing patents of this kind, the following doctrines may be 
stated and authorities cited: “The simplicity of an 
invention in utility and effect over what preceded it is 


proot tending to establish the fact of noveity.” 
Birdsell Vv. Me Donald, f (). (+. HS? 
Ntrlire /] *e Bi rce WV. (sas ( Dee 7 (). (>. PALE 
‘Tf the result is obtained in a better mode than 
was before known, this is evidence of invention.’ 
Detroit Co. v. Penchard, 9 Fed. Rep. 295. 
Wood v. Packer. 17 Fed. Rep. H50. 
Whenever a change, or device is new, the Courts 


look with. favor on it. The law in such cases has no 


nice standard by which to gauge the degree of mental 
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power or inventive genius brought into play in origi- 
nating the new device 

Middletown ('o. Ve Judd. 3 Kish. 141. 

Hoe v. Cottrell, 1.Fed. Rep. 605. 


Collins Co. v. Coes, 3 Fed. Rep. 229. 


A slight change sometimes, of a known machine, or 


in some of its parts, will effect surprising results, and to 
Slight changes 

produc ing bet- 
ter result, pat 


protect a party who has produced this new and usetul 
A entable 


result is one of the objects of the patent laws. 
Turrill v. J. C. R. R., 3 Fish. 330. 


See also the bobbin and spindle case, Pearl v. Th 


Ocean Mills, 11 O. G. 2. 


In this case a slight change in the form of the bob- 
bins and spindles of cotton machinery was held patent- 
able, although the actual material change was Very 
slight, and after it had been made it seemed obvious. 

In Isaacs v. Abrams, 14 O. G. 861, which was a pat- 
ent for an improvement in railway track brooms, the 
defendant argued that brushes with an uniform surface 
being well known, no invention was required to con- 


struct one with an uneven surface. 


Judge Lowell sustained the patent, holding that the 


change involved invention. 


In Eppinger v. Richey, 14 Blatch., 307, Judge Ship- 


man says: 


The utility of the patented articles has been evinced by its 
large sales, and by the unanimity with which rival tobacconists 
have commenced its manufacture; and I am of the opinion, Ist, 


That however simple the change in the method of manufacture 
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apparently may have been, yet it was a change which required 
invention for its accomplishment; 2d, That the article was 
patentable. 

The case of Wallace v. Noyes, 13 Fed. Rep., 172, was 
this: Wallace brought suit against Noyes for infringe- 
ment of certain letters patent issued to him for improve- 
ments in making spoons and forks. The defendants 
denied any patentable novelty, 1st, Because every one of 
the mechanical operations stated by the patentee, had 
been successfully practiced in the German-siiver spoon 
manufacture; 2d, That they were practiced in the order 
pointed out in the patent, and 3d, That there was no 
novelty in the successful use of the plating process upon 
the homogeneous steel. They said, by way of argument, 
that all the methods of the Wallace patent had been 
known several years before his patent issued; that all 
the difference between Wallace and his predecessors was, 
that he had both patience and the disposition to use 
time in the employment of old and well-known pro- 
cesses for the manipulation of steel, which was said to 
have advantages over the iron for this purpose; that 
there was no invention; that there was an: application 
merely of familiar ideas, and general mechanical im- 
provement, and business skill and energy; that there 
was no striking out in a new path in the field of inven- 
tion; that he did, substantially, what other people had 
done, and that he had exercised patience and energy to 
make his work a commercial success. The Court, Judge 
Shipman, in deciding the case, says: 

“A durable silver-plated steei spoon was a thing practically 
unknown in the art; it was wanted. When produced the man- 


ufacturers knew that it would fill an empty space in the market ; 
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they desired to produce it, and the skillful and prosperous 
mechanics of the neighborhood set themselves, with more or less 
energy, to accomplish this result. Nobody but the complainant 
succeeded. The complainant did. He attained the result by a 
succession of old processes which though separately old, had not 
been practically grouped together in the order in which he used 
them, and the only fair conclusion is that there must have been 


patentable novelty in his invention.” 
The patent was sustained and an injunction decreed. 


In Davis v. Fredericks, 19 Fed. Rep., 99, suit was 


brought upon a patent granted to the complainant for 


an improvement in scoops. One of the defenses relied 


s 


upon was “ want of invention.” 
The Court, Wheeler, J., says: 


“ The first scoops, so far as shown, were struck up by ham- 
mering in one piece, except the handle. Then they were mace 
of sheet metal, cut into shape in one piece, bent up and fastened 
at the joints ready for the handle. They had oval surfaces and 
would not rest firmly and hold their contents securely when set 
down. The orator’s scoop was made from one piece of sheet 
metal cut into such peculiar shape that when bent up and 
fastened it had a flat surface on which it would rest, when set 
down, full or partly full, so as to hold the contents securely, and 
the acting parts were well shaped and strengthened by making 
them of this form. 

To fix upon the necessary pattern for the sheet metal] to 
produce this result must have required calculation and experi- 
ment beyond the practice of mere mechanical skill and good 
workmanship, which seems to be entitled to be classed as inven 
tive. A new thing was produced, better for some purposes than 
had been produced before, although many skilled workmen had 


been practicing the making of those things before, and making 
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as good as they could without reaching this. He hit upon this 
while no one else did. Although it appears to be easy of 
accomplishment when seen, this success seems to be within the 
benefits of the patent law.” 


Brown Manufacturing Company v. Deere et al., 21 
Fed. Rep. 709, was a suit brought on letters patent 
issued to W. P. Brown, May 15, 1877, for improvements 
in couplings for cultivators. The object of the inven- 
tion, briefly stated, was to provide a coupling connec- 
tion between the forward end of the cultivator beam 
and the axle of the cultivator frame, so that a mechani- 
cal force, as that of a spring, might be utilized in either 
raising or lowering the cultivator beam, without inter- 
ing with the freedom of the lateral movement. To this 
end Brown put what he calls a pipe-box, which was, in 
tact, a short iron sleeve, over the axle of his cultivator, 
so that the pipe-box would rotate easily upon such axle. 
To this pipe-box, by means of what he called a stirrup 
and a projecting arm, he attached the lower end of a 
band-spring, the upper end being connected to the cul- 
tivator frame above. The plow-beams were hinged ina 
jaw, connected with the pipe-box below the spring. 
When the plow was lifted, by means of the handles, the 
pipe-box would rotate on the axle, and the spring exert- 
ing its force would hold the plow after it was so lifted, 
and the plow could be moved laterally from side to 
side, hinged as it was to the pipe-box, without twist- 
ing or otherwise affecting the lifting or holding spring 


at all. 


It was insisted by the defense, and ably argued by 


their attorneys, that there was no invention in this, that 
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the pipe-box, or sleeve, was old; that a pipe-box with 
an arm attached, was old; that a lifting-spring, was 
old, and that each one of these elements, as applied 
to cultivators, was old, and that there was nothing 
more than mechanical skill in combining them in one 
machine. Sut the Court, Judge Blodgett, thought 
otherwise, and held that, although every substantial 
part of Brown’s device was old, and had been used in 
some shape or other in cultivators, yet, as the result was 
better in some respects than had been before achieved— 
as they had not been combined in any cultivator in the 
way shown by Brown, that it indicated invention. The 
patent was sustained, and there was a decree for injunc- 


tion, and accounting. 
USE BY DEFENDANTS, EVIDENCE OF PATENTABILITY. 


Another principle, well settled, is that the use by 
the detendant of an infringing device is, of itself, evi- 
dence of patentability of the device so used by hin, in 


preference to others which he might have used. 


The case of The Western Electric Manufacturing 
Company Vv. Th Chicago Manufacturing Company, 14 
Fed. Rep. 691, illustrates this principle. This case was 
tried before Judge Blodgett, and the defense was “ want 
of novelty,” and that no invention was displayed in the 
defendant’s device. The Court says, in the course of 
his opinion, page 693: 

“The proof shows that since the Hahl and Gray patents 
this device has been generally adopted for use in elevator cars, 
and this adoption and the fact that almost simultaneously quite 


a number of inventors had given their attention to the subject- 
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matter covered by the device now before us, is evidence that it 
required something more than mere mechanical skill to accom- 
plish the result attained by this patent. The circumstances that 


the value of the new article was immediately recognized, and 
that it supplied a want long felt, but not before met, should have 


due weight, and in this case go far to resolve all doubts in favor 


of the sufficiency of invention.” 


Another case is Ward v. Grand DeTour Company, 
13 Fed., Rep. €96, which was also tried before Judge 
Blodgett. The defense assailed the validity of the 


patent for want of novelty. Judge Blodgett says: 


“ The proof, however, shows not only that many others had 
endeavored, unsuccessfully, to accomplish what he achieved, 
but also, that his device was at once accepted by the public, and 
the fact of suecess and acceptance by the public in a field where 
so many others had tried an failed, is sufficient evidence that his 
device was both new and useful, and the result of inventive 


* 


genius. 


Miller v. Pickering, 16 Fed., Rep. 540, was a suit 
for the infringement of a patent for an improvement 
in car springs, and the defense was that the complain- 


ant’s patent possessed no patentable merit. 
McKennan, J., (Butler, J., concurring), said: 


“The brevity of the patent on which this suit is fourded is 
one of its excellencies, especially as it is not deficient in clean- 
ness and simplicity in the statement and description of the 
object, nature and form of the invention. The object of the 
patentee, was to produce a car spring, combining in an eminent 
degree the qualities of lightness, strength and elasticity. It is 
made from a bar of metal of requisite form, which is rolled on 


its edge in the shape of a coil around a mandrel ; the necessary 


Value of new 
device recog- 
nized, and its 
adoption evi- 
dence of in- 
vention. 


| 


Verdict of the 
Public a test of 
Invention. 
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effect of this treatment is to increase the ordinary thickness of 


the inner edge of the bar, and so make it thinner at the outer 
edge. This is essentially a characteristic feature of the inveo- 
tion; hence the claim for a coil-edge rolled spring, the inner 
edge of which js of greater thickness than the outer edge. It 
is urged that as edge rolling of metals and of spiral] springs 
were well known in the arts before the date on the patent in 
question, the alleged invention described in it js without patent- 
able merit. This is sufliciently answered by the facts that Pickles 
was the first to conceive the idea of constructing a spring of the 
Peculiar form described in his patent, whereby important results 
were accomplished, and that the public has attested its superior 
utility and value by adopting it instead of the other springs 
then in use. These facts imply the exercise of sufficient inven. 
tiveness to sustain & patent. Nor is the objection to the patent 
on the ground that the device described in it was made by A. 
H, Campbeil, and indicated in tho English patent of Henson. 
any better foundation. Campbel] assisted Nichols in making 
experiments to produce springs of different Shapes, in 1869. 
One of these was like Pickles’ but it does not appear that it 
Was tested, or used in any way, or that it has been heard of 
since ; the public never derived any benefit from it, and it is 
clear that it must be assigned to the category of abandoned 
€x periments,” 

The patent was sustained and an injunction decreed. 

Now, after consideration of these cases, it seems to 
me clear that neither the defendant nor VanLiew had 
any right to adopt Watson's invention. They undoubt- 
edly did have the right to use VanLiew’s solid grain- 
door, or Clark’s solid grain-door, or any of the Other 
grain-doors which had been described and patented be- 
fore the date of W atson’s invention, or was known ip 


actual use upon railways ; they might, too, have used 


: 
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Crooker’s door, closing the entire door opening for se- 
curing freight in freight-cars; but the peculiar combina- 
tion of Watson’s was not known to the public, had not been 
discovered by any inventor, and th first knowledge that the 
public had that a grain-car could be constructed and operated 
in the way described in Watson’s inve ntion, was when his 


patent was issued. 


Now the difficulty here is, that neither the defend- 
ant nor VanLiew, her licensor, have been willing to 
abide by, and be contented with the grain-doors that had 
preceded Watson’s; in fact, they had been partially tried 
and were either partially or wholly failures, and they 
have at last been compelled to resort to the very means 
described by Watson, in order to procure a serviceable, 
permanent and easily managed grain-door, namely ; 
They have been compelled to throw away and abandon 
solid grain-doors altogether, and to use the inner flex- 
ible sliding grain-door, of less height than the car door- 
way, 8o that grain may be loaded in the car over the top 
of the door, and combined with this a solid outside door, 


and all this in the sume car. 


The doctrine enunciated by Mr. Justice Nelson in 
Parkhurst v. Kinsman, 1 Blatch., 494, applies strongly to 
the Crooker car defense that “‘ crude and imperfect ex- 
periments, equivocal in their results, and then given up 
for years, cannot prevail against an original inventor 
who had perfected his improvement and obtained a 
patent. 

And Mr. Justice Strong, in deciding the case of 
Roberts v. Dickey, 1 Otf. Gaz., 4, after quoting aflirm- 
ingly the language of Judge Nelson, said: 


Watson’ s 
com bination 


Defendants 
passed by all 
| other grain- 
doors and adop- 
ted Watson's. 


Abandoned de- 
vices cannot 
avail to defeat 


a patent. 
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“There can be no better evidence that all the trials of blast- 
ing in oil wells which were made before the complainant obtained 
his patent were immature and inadequate to the accomplishment 
of the desired result than the fact that they were abandoned, 
and the patentee’s method was resorted to so soon as it became 
known. * . 

Something has been conceived and worked out that has 
immensely increased production. It is confessedly embodied in 
this patentee’s method, and it is described in his patent. Certain 
it is that no one of the experimenters whose testimony we have 
considered can say ‘I did it.’ No other than Roberts can say 
‘I devised and practiced that which has conferred these benefits 
upon the public. I perfected this invention.’ ” 


And so, after reviewing all the failures in construct- 
ing a car adapted for carrying both grain and bulk 
freight, or in the words of the board of examiners of 
the patent office, “a convertible car,”—after looking at 
the long list of devices made by Crooker, VanLiew, 
Clark and a host of others, Watson is the only‘man who 
can say, “I am the one who produced a perfect and 
practically useful device; I am the one who gave the 
public the benefit, which these imitators now claim as 


4 


their own.” 
THE AGGREGATION THEORY. 


There area number of cases, of which Hailes v. Van 
Wormer, 20 Wallace, 353, may be taken as a leading one, 
which are to the effect that where several old elements 
are taken from several different machines, and brought 
together without effecting any new or better result, that 
the device thus made is practically a mechanical aggre- 


gation, and not a patentable combination. In the case 
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mentioned, the patentee had taken a fire-pot from one 
stove, a flue from another, and a coal reservoir from a 
third, and had put them into a new stove, where each 
fulfilled the office it had fulfilled in its old situation, 
nothing more. The patent was held void for want of 


invention. 


In Phillips vy. Detroit, 111 U. 8., 604, the patent sued 
on was for an improvement in street and other highway 
pavements. Theimprovement consisted in using round 
blocks of wood, formed of the sections of small trees, 
set vertically upon a foundation of sand or gravel, and 
filling the space between the blocks with sand or gravel. 
The Court said that the use of blocks such as were de- 
scribed, set vertically, was old, that the foundation was 
old, and the use of gravel for filling between the blocks 
was old, and that the only thing left for the patent to 
cover was the bringing together in the construction of 
the pavement of these three old and well-known ele- 
ments, and held that this did not require invention and 


that the patent was void. 


Another case of this class is Heald v. Rice, 104 U. 
S., 737. This was a suit on a re-issued patent for im- 
provements in steam-boilers. The invention, as stated 
in the complaint, consisted, among other things, of a 
combination of a straw-feeding attachment, with the 
furnace-door of a return-flue steam-boiler, for the use of 
straw alone as fuel, for generating steam ample for prac- 
tically operating steam-engines. It appeared by the ev- 
idence in the case, that one David Morey had invented 
an arrangement for feeding straw to generate steam, 


which was substantially the same as that of the plaintiff, 


Watson's case 
different. 
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Rice. Rice supposed at first that his invention covered 
the boiler itself, though he found afterward that it was 
not new, but was, on the contrary, well known as the 
Cornish boiler. ‘The main difficulty he claimed to over- 
come by his invention was in preventing air from being 
admitted when the straw was being fed into the furnace. 
Ile says, “I took his (Morey’s) tube and and attached it 
to this boiler, (the return-flue boiler,) and it was a suc- 
cess.” And the act of invention he specified to consist 
in combining the two together. The Court said there 
was no patentable invention in Rice’s adaptation. The 
return-flue boiler, it was admitted, was old; the Morey 
attachment had already been invented; the idea and 
principle of its operation, in adapting boilers to the use 
of straw as fuel, was tlie essence of his invention. Rice 
discovered, it is confessed, nothing more than that for 
such purposes a return-flue boiler was better than fire- 
box boilers, which were the only kind that had than been 
used. The difference is formal and destitute of ingenu- 


ity or invention, and the patent was held void. 


Another case belonging to this same class is Morris 
v. McMillan, 112 U.58., 244. 


All these cases, however, differ from the one at bar. 
In this case, no grain-door like Watson's had ever been 
made or used. No such combination of a solid door and 
flexible door had ever been known or used. The grain- 
doors in use before his were objectionable, difficult to 
manage. hard to get out of the way, easily broken 
off, and for ten years one substitute after another jas 
tried, as the proof shows, without success, until Watson 


showed how to do it. 
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In the cases cited there was no inge nuity displayed in 
altering old devices to adapt them to a new purpose, and to 
accomplish a better result. In. the stove case, and, in 
fact, in all these cases, the old devices were taken bodily 
and, without change, were combined together in the 
new device to do precisely what they had done in the 


older ones, As the board of appeal in the patent office 


well said, in reversing the decision of the examiner, none of 


the devices referred fo as anticipating Watson's could he used 
for his device without change to adapt them to the new use 


for which he had designed them. 


Each one of these cases. stands upon its own merits, 
and must be construed by reference to its own peculiar 
facts, and when so construed they will be found to mean 
substantially this: that there was a mere juxtaposition 


of elements, and not such a union of parts ‘as consti- 


tuted a new entity. There was no new idea in either of 


the devices described in the patents upon which these 


cases were brought. 


On the other hand, the following cases are examples 
of improvement which required the genius of the in- 
ventor to produce them: In the case of Smith v. The 
Goodyear Dental Vulcanite Company, 93 U. 8. 486, the 
patentee was the first to use hard rubber as a plate for 
false teeth. Cement and other substances had been 
used before, but they had all been defective, inasmuch 
as they allowed crevices between the teeth and the plate. 
But in the hard rubber plate the teeth could be inserted 
without leaving crevices. It was, moreover, light, flex- 
ible, and not susceptible to decay from the secretions in 


the mouth. Here, then was something more than sub- 


Watson 
changed the 
older devices 

and produced a 
new and better 
result. 
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stitution of one known material tor another: there was 
the introduction of a new effect. 

Again, a new and greatly improved roller for a 
wringing-machine was constructed by surrounding the 
shaft with a fabric made of fibrous cloth and rubber. 
This material had been sold before, in the form a tube, 
to customers who cut it into sections or rings for stuf- 
fing-boxes. But it required inventive genius to discover 
its usefulness for the very different purpose of the wring- 
ing-machine. 

Forsyth v. Clapp, 6 Fish. 528. 

So, also, it was held that the use, for collars, of linen 
faced with paper, Was a patentable invention, although 
substantially the same material had been used previously 


for maps. 


Union Paper Collar Co. v. White, 7 O. G. 698. 
[In another case the patent was for engraving glass 
by means of sand thrown by a jet of steam or water 
against the glass while it revolved. This was held to be 
an invention, the former way of+engraving glass being 
by the use of a brush, with which sand and water were 
applied. 
Tilghman v. Morse, 9 Blatch. 421. 


s 


UTILITY A TEST OF INVENTION. 


It is for reasons like those mentioned in the pre- 
ceding cases that utility is regarded as a high evidence 
of invention. Thus, if a man makes some change, 
though apparently a very slight one, in well known and 


much used machinery, and this change constitutes a 
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enna nen 
ce 


raluable improvement, there is a presumption that in- 


ventive genius was required to make it. t 


Mr. Merwin in his book on “ Patentability of In- M* Merwin's 


tests of 
invention 


ventions,’ page 62, gives these three tests of inventions: 


“ Firss—That the defect supplied, or the difficulty 


removed had actual existence. 


id 
“ Second—That those, or some of those, familiar 
with the art in which it existed were conscious of it. 3 
“ Third—That being conscious of it, they had striven r 
unsuccessfully to remedy it.” * 
And he adds: “If these three conditions are ful- if 
filled. there is a presumption, if not a conclusive pre- iF 
sumption, that the improvement was the work of inven- ie 
tive genius.” And he cites the case of Pearl v. Th d 
Ocean Mills, 11 O. G. 2, where a slight change in the pO 
form of the bobbins and spindles of cotton machinery bd 
effected a long-sought saving of power. It was there- ds 
fore held patentable, although the actual material change f 
was very slight, and after it had been made, seemed ob- 
vious. Hy 
Washburn and Moen Manufacturing Co. v. Haish, 4 pe. 
Fed. Rep., 900, was one of a series of fourteen cases all 
brought by the complainants for the intringement of o 
what are called “The Barbed Fence Wire” patents. ¥ 
The case was argued on behalf of the defendants by os 


competent counsel, among whom was Mr. Payson, the 
attorney of the appellee in this case. Among the de- 
fenses was one of the question of novelty, and that there 
Was no invention in view of the state of the art at the 
time the inventions were claimed to have been made; 
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and Judge Drummond, deciding the cases, held that the 


patents were valid, and in the course of his opinion said: 


In Howe v. Underwood, 1 Fisher, 175, Judge Sprague said : 
How invariable it is after a great invention has been brought 
before the world, has become known to the public, and been put 
in form to be useful, that people start up in various places and 
declare that they invented the same thing before. The cotton- 
gin and the ether discovery are illustrations in point ; and others 
of similiar character might be added indefinitely. These pre- 
tended prior inventors had thought of such a thing; they had 
the conception of such a thing, perhaps; but they never carried 
it to the extent of making it of practical utility, so that the 
world could obtain possession ef it. But when they find that 
another has completed what they had begun, they are astonished 
that they did not see, think they must have seen all that is neces- 
sary, and they claim that they have invented it. After having 
seen what has been done, the mind is very apt to blend the sub- 
sequent information with prior recollections, and confuse them 
together. Prophecy after the event is easy prophecy. I think 
that this is one of the cases in which several of the witnesses 
have been led into the illusion of believing that they knew 


before what they have since learned or been taught. 


The same learned judge, in Hayden v. Suffolk Man- 
ufacturing Co., 4 Fisher, 103, said : 


Where an invention of a useful machine, or structure or 
improvement in any machine, is shown to have been made, and 
it its sought to be invalidated by an old machine made years ago, 
the jury should examine the testimony and the evidence with 
care and caution, so as to be satisfied that that which is said to 
have existed was actually and substantially thesame. ‘°* . 
The rule of law is a reasonable one; at all events it is a rulo of 
law that a party that sets up such an old instrument that has 
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passed away has upon him the burden of satisfying the jury, 
upon a preponderance of evidence, that it is substantially the 
the same as what has taken place before they will set aside the 
patent. 

So in Goodyear v. Day, 2 Wall., Jr., 283, Mr. Justice 
Grier says: 


It is usually the case, where any valuable discovery is made, 
or any new machine of great utility has been invented, that the 
attention of the public has been turned to the subject previously, 
and that many persons have been making researches and experi- 
ments. 4 * Many experiments may have been success- 
fully tried, coming very near yet falling short of the desired 
result. They have produced nothing beneficial. The invention, 
when perfected, may truly be said to be the culminating point 
of many experiments, not only of the inventor, but by many 
others. He may have profited indirectly by the unsuccessful experi- 
ments and failures of others, but it gives them no right to claim a 
share of the honor or the profit of the successful inventor. 


Judge Drummond, in the Barbed Wire case, supra, 
concludes thus: 


“In the absence of any other test the Courts have seemed 
to assume that the fact of the acceptance of a new device or 
combination by the public, and putting it into extensive use, 
was evidence that it was the product of invention ; or, as one 
of the counsel for plaintiff expressed it, ‘ utility is suggestive of 


originality. 
In Smith v. Goodyear Dental Vulcanite Co., 93 U.8., 
486, Mr. Justice Strong said : 


Undoubtedly the result or consequences of a process or 
manufacture may ip some cases be regarded as of importance 
when the inquiry is whether the process of manufacture exhibits 
luvention, thought and ingenuity, 


Justice Grier’s 
test. 


Judge 
Drummond's 
rule 


Justice Strong. 
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Webster's rule 
Utility of 
change test of 
invention 


Judge Ship- 
man’s rule the 
same. 
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Webster, on the subject of Patents, page 30, says: 


The utility of the change, as ascertained by its consequences, 
is that the real practical test of the sufficiency of an invention ; 
and, since the one cannot exist without the other, the existence 
of the one may be presumed one proof of the existence of the 
other. Where the utility is proved to exist in any Gegree, a 
sufficiency of invention to support the patent must be presumed. 
We do not say the single fact that a device has gone into general 
use, and has displaced other devices which had previously been 
employed for analogous uses, establishes in al! cases that the 
later device involves a patentable invention. It may, however, 
always be considered ; and, when the other facts in the case leave 


the question in doubt, it is sufficient to turn the scale. 


So in Eppinger vy. Richey, 14 Blatchf., 307, Judge 
Shipman said: 


Two facts exist in this case: One is that an important im- 
provement has been obtained; the second is that the improve- 
ment is in a staple article which has been manufactured in this 
country for a long series of years. * * The utility of the 
patented article has been evinced by its large sales. * * The 
inventor evidently gave to the public an article which was 
wanted, and which it had not previously known. Without giv- 
ing to the general use of the invention as a test of its patenta- 
bility any greater importance than the Supreme Court in the 
case of Smith v. Goodyear Dental Vulcanite Co. (above quoted), 
indicate should be given to this circumstance, I am of the opin- 
ion that the facts in the case fully establish the conclusions : Ist, 
That however simple that change in the method of manufacture 
apparently may have been, yet it was a change which required 
invention for its accomplishment; and, 2d, That the improve- 
ment resulting from the changed method of manufacture has 
been so great that the article which is produced is, within the 
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meaning of the patent acts, a new and useful article of manu- 
facture. 

Judge Shepley said in the case of Jsaacs v. Abrams, 
14 O. G., 862: 

A change in the form of a machine or instrument, though 
slight, if it works a successful result, not before accomplished in 
a similar way, in the art to which it is applied, or in any other, 
is patentable. 

Judge Shipman said in Stanley Works v. Sargent, 
§ Blatch., 346: 

Utility is not an infallible test of originality. The patent 


law requires a thing to be new as well as useful in order to enti- 


tle it to the protection of the statute. To be new in the sense of 


the act it must be the product of original thought or inventive 
skill, and not a mere formal or mechanical change of what was 
old and well known; but the effect produced by the change is 
often an appropriate though not a controlling consideration in 
determining the character of the change itself. 


III. THE QUESTION OF INFRINGEMENT. 


There can be no doubt but what the cars used by 
the appellee, as specified in the bill of complaint, con- 
tained the equivalent of the device shown in Watson’s 
patent. The model before the Court, entitled “ Defend- 
ant’s Car,” when compared with the model of Watson’s 
ear, clearly shows that the two are substantially identi- 
cal. In both we find the combination of an inside flex- 
ible grain-door, of less height than the door-opening, 
adapted to be slid up overhead and under the roof of 
the car, with a freight-car having a solid sliding outside 
door. The only difterence between the two models is, 


Watson’s slides upon rods, while in the defendant’s car 


Judge Shepley 
agrees. 


Whatthe Board 
of Examiners 


held Watsor 


invention 


to 


te 
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the grain-door slides up in grooves or ways. The one is 
undoubtedly the mechanical equivalent of the other; 
the rods were old, the grooves were old, and the exam- 
iner held that the two were mechanically identical, 


which was undoubtedly true. 


Watson’s patent, as !T have before argued, was held 
hy the hoard of appeal, in the patent office, and must fairly 
he taken to be. a combination in an ordinary freight-car of a 
solid outside door and ai inside fle rible grain-door of less 
height than the door opening; and in this hght the two 
models are identical, both containing all the elements 
necessary to make this combination, and in each the sev- 
eral elements are combined and caused to operate in sub- 


stantially the same-way, to produce the same result. 


But it is claimed that Watson consented to the nar- 
rowing of his claim, in the patent office, and took a lim- 
ited patent, and hence must stand or fall by such limi- 
tations. 


This principle is a sound one, doubtless, but it is 


b 
unfortunately tor the appellee, not true that Watson 

These 
The ex- 


limited himself to the use of eyes and bolts. 
were clearly old, and shown in Clark’s patent. 
aminer held the rods of Clark and grooves of Crooker 
were equivalent devices. (Record, p. 38.) This was cor- 
rect—but the examiner rejected Watson’s application on 
the ground that no invention was displayed by Watson 
in making a short half-high grain-door flexible, and 
combining it on a car having an outside solid closing 


door. 


This was the gist of the examiner’s objection. 


(Record, p. 37.) 
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Watson’s last claim, as amended, was. as broad as 


any of his former ones, and the examiner so held. 
(Record, p. 38.) 


From this decision Watson appealed to the board 
of examiners, who reversed the decision below and held 
that Watson’s invention differed from Crooker’s, in be- 
ing “adapted by convertibility to uses” that Crooker’s 


could not. 


The undeniable fact is this: Watson stands squarely 
on the ground given him by the officials of the patent office, 
on appeal, and he asks no more and no less of this Court, 
than just such a construction of his patent as these appeal 
Judges gave it. 

It is not a question of grooves or rods. Both were 
old; rods were shown in Clark’s grain-door, and grooves 
were used on Crooker’s closing door. Watson wanted 
to make a better grain-door than any solid door could 
be. These had been tried for years, and were objection- 
able. But the ordinary freight-car with sliding outside 
locking door must be used; railroads would insist upon that. 
Any other plan would fall flat and prove a failure from 


the start. 


The principal examiner said, “‘ Clark’s and Crook- 
er’s patents are a good defense to your application for a 
patent,” and refused to grant it. What more does appel- 
, 


lee’s counsel urge as defense : Nothing whate ver. 


Watson appealed to the board of examiners in chief. 
He said, “ This Crooker and Clark defense is unsound. 
Crooker’s door is worthless. Clark's door is defective. TI 
have a combination different from and better than either.” 


Watson stands 
on the ground 
taken by the 
Patent Office 
ard. 


The defense 
stale 
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And the Board so held and so decided. They Say 
of Watson’s device: | 

It consists of a combination of various instrumentalities 
not found in either of the references. Applicant’s car, as a whole, 
is adapted by convertibility to uses not compatible with the cases 
cited, without injury. Jn this case the flexible door is applied in 
addition to the usual slide-doors, and when coarse freight is to be 
carried, the flexible shutters are secured in place at the top 
under the roof of the car. 


The decision is reversed. 


And on this decision the patent Was issued, and it was 


issued by order of the board, and against the ruling of 


the principal examiner. 

Now, as I have said, counsel for appellee is urging 
a stale defense. He adds nothing to the argument made 
in the Patent office. He comes here with the absurd 
claim that his defending corporation is using Crooker’s 
car. Why then does it use the outside solid door in com- 
bination with a flexible grain-door? This is Watson’s 
combination. It can not be found in any other device 


or any body else’s patent. 


Again it was insisted that in his patent Watson ex- 
pressly disclaimed a door sliding in grooves. This is 
erroneous. Watson had been referred to a flexible door 
sliding in grooves, and he admits that such doors were 
not broadly new, but this previous door (Crooker’s) was 
not a grain-door at all, could not be used as such, and 
the car had no solid outside door at all. And this, and 
only this, is the extent of Watson’s “ express disclaimer,” 
upon which the counsel laid so much stress in the Court 


below. 
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Watson went up on appeal upon the same grounds, 
insisting on the novelty of his combination over both 
the references to Crooker and Clark. 

There is no such disclaimer in Watson’s patent, as 
appellee’s counsel contends, as to a door sliding in 
grooves; of course grooves were old, so were rods. He 
did not “ broadly” claim a door sliding in grooves, for 
Crooker’s door had been cited, but he says such a door 
constituted “ an outside closing-door proper,” but he did 


claim a flexible grain-door put on a car having an out- 


side rigid sliding closing-door, and he never abandoned 


such a claim, and the board of appeals recognized its 


ralidity, allowed it, and sent the patent to issue precisely 
on this basis, and only on this. Here we stand. On 


this we insist. We do not deny, we grant, that rods and 


grooves are mechanically the equivalents of each other. 
Any man witha mechanic’s eye or training can see this. | 
We want no decision based on differences between rods | 
or grooves. 
We insist, again, and finally—the appellee has ad- 
opted our car. It has chosen to use Watson’s combina- 
tion in preference to all prior devices, and we say it 
must be held liable as an infringer of Watson’s patent. 
It does not lie in its mouth to deny the patentabil- ren a"'... 
. , : ny invention 
ity of Watson’s device. This sort of defense comes 
with a very poor grace from the men who are reaping 
harvests of revenue from its use every day. 
In Singer v. Walmsley, 1 Fisher, 558, the Court 
said : 
Patents are not monopolies, because a monopoly is that 
which segregates what was common before, and gives it to one 
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person or class for use or profit. A patent is that which brings 
out from the realm of mind something that never existed before, 
and gives it to the country. Probably of all species of property 
the property in patent rights should be most carefully guarded and 


protected, because it is so easily assailed, 


RULES FOR THE CONSTRUCTION OF PATENTS. 


In Klein v. Russell, 19 Wallace, 466, this Court said : 
“The Court should proceed in a liberal spirit, so as to 
sustain the patent, and the construction claimed by the 
patentee himself, if this can be done consistently with 


the language which he has employed.” 


Again, in Turrill v. The Railroad Company, 1 Wal- 
lace, 491, the Court says: 


Patents for inventions, umler ‘a fair application of the rule 
“ut res magis valeut quim pereat,” are, if: practicable, to be so 
interpreted as to uphold, and not to destroy, the right of the in- 
ventor. If any doubts arise on the question, they should be, as 
a general rule, resolved in favor of the inventor and not against 
him. aaeae 

In Blandy v. Griffith, 3 Fisher, 609, the Court says : 

The rights secured by a patent for an invention or discovery, 
are as much property as anything else, real, or incorpeal, and the 
titles by which they are held, like other titles, should not be 
overthrown upon doubts or objections capable of a real and just 
solution in favor of their validity. 

Again— 

It is the duty of the Court, in construing a patent, to so 
construe it, if it can without doing violence to the language 


used, as not to defeat the claim of the patentee, but to give to 
the patentee what he has actually invented, and all of that which 
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Rule of Construction. 


in 
— 


ae 


he has actually invented ; in other words, to make the claim 
commensurate with the invention which has been actually made 
by the patentee. 
See Mitch v. Bragg, 3 Fed. Rep. 588. 
Estabrook v. Dunbar, 10 O. G. 909. 

Patents for inventions are treated as a just reward to 
ingegious men, and as highly beneficial to the public, not only 
as holding out suitable encouragement to genius, and talent, and 
enterprise, but as ultimately securing to the whole community 
great advantages from the free communication of secrets, and 
processes, and machinery which may be most important to all 
the great interests of society, to agriculture, to commerce and to 
manufactures, as well as to the cause of science and art. Speci- 
fications are therefore entitled to a liberal construction, since 
they are not granted as restrictions upon the rights of the com- 
munity, but to promote science and the useful arts. 

Blanchard v. Spraque, 2 Story, 164. 
Treadwell v. Parrot, 3 Fisher, 24. 
Winans v. Denmead, 15 Howard, 330. 
Corning v. Burden, 15 Howard, 252. 


In concluding, it may fairly be urged that if, after 
examining all the patents cited for the defense, and the 
testimony of the witnesses, and the exhibits brought be- 


fore the Court, any doubt should remain in the mind of 


the Court as to the validity of Watson’s letters patent, 
such doubt should be resolved in favor of the appellant 
and not against him. 

The action of the officials of the patent office in 
granting his patent is a strong point in his favor, as 
against the defense urged in this case. 

If this Court will construe Watson's patent as the 
higher authorities in the patent office did,—if it will 


Doubt should 
be resolved in 


favor of Watson — 
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sustain the ground upon which it was ordered to be is- 
sued, V1Z. : that \\ atson s pecuhar convertible device 
was not anticipated by either Crooker’s devi Se OF 
Clark’s, there will be an end of this controversy. The 
Court below refused to do this. It said: 

“Tf this be the meaning of the decision of the ex- 
aminers in chief, with due respect [ am constrained to 
dissent.” (Record, }). 47.) 

The courts have not been slow to declare that they 
will follow the decision of the patent othce authorities 
in limiting a patentee, where he has agreed to narrow 
his claims in order Lo get his patent issued, to his pecu- 
liar construction, and it only seems fair and just that 
the courts should equally sustain the patent office when 
it has issued a patent, as mn this Case, Upon broader 
grounds, and give the patent the scope the patent ottice 
allowed it. 

The proper authorities, after a careful review of the 
objections to this patent, which were the Siumie in sub- 
stance as are now here presented to the Court, decided 
that it was patentable, and the patent was accordingly 
issued; and it is not too much to ask that it shall be al- 
lowed to stand, and that whatever benefit or value there 
may be in its use as compared with other devices, that 
the appellant, Watson, who first gave to the public in 
his patent full knowledge of how such use could be 
made available, shall be allowed to benefit by it; and 
that the appellee and its associates shall not be allowed 
to reap the advantage accruing from it. 

Respectfully submitted : , 
C. P. JACOBS, 
Solicitor for App ant. 
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I 

This is a suit by Watson, the appellant, against the 
Cincinnati, Indianapolis, St. Louis & Chicago Railway 
Company, the appellee, for the alleged infringement of a 
patent granted to said Watson, April 30, 1878, No. 203,- 
2 26, for a grain-door, or grain-car door; that is, a door to 
be used in cars for carrying grain in bulk. 

There is a great variety of these doors in use, differing 
widely in construction and operation, but they nearly all 
agree in this, that they are inside doors, so as to be pressed 
outwards by the grain against the door-posts; and they 
are half-doors, that is, they fill only the lower part of the 
door-way, so as to allow grain to be shoveled into the car 
after the door is put in place. 
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The particular construction and operation of the Wat- 
son grain-door are well shown in the drawings opposite 
page 10 of the printed record. It is a door made of 
separate slats united to each other by hinges, and provided 
with staples at both ends, that encircle the guiding rods 
© ©, on which the door may be slid up, when desired, 
under the roof of the car, so as to be out of the way. 

The door used by the defendants was patented by 
Martin M. Crooker, in 1868, or ten years before the date 
of the Watson patent. It was also made of separate strips 
attached to each other so as to be flexible, and capable of 
being slid up, out of the way, under the roof of the car, in 
the same way as Watson’s; only, instead of sliding on 
: rods, it was made to slide in grooves or **channel-irons,” 

aftixed to the inside of the door-posts ; and, instead of 
being attached to each other by hinges, the slats were all 
fastened to long, continuous metal straps. 

This jointed or flexible door was not new even with 
Crooker ; as he says in his specification, ** I do not claim 
‘* to be the inventor of a jointed device for closing window 
‘*and door spaces in stores and dwellings, for I am well 
‘* aware of the existence of such devices.” Record, p. 41. 

The only proot of the use of this Crooker door by 
defendants is that contained in the stipulation on page 7, 
in which it is agreed, ** that the defendant had hauled over 
‘‘its line of road freight-cars belonging to the Chicago, 
** Rock Island & Pacific Railway Company, having a 

‘* solid, outside door like an ordinary freight-car, and an 
‘‘ inner, flexible, sliding grain-door of less height than the 
‘* opening in the side of the car; the grain-door sliding in 
‘** grooves like the grooves shown in the patent of Martin 
‘* M. Crooker, of May 26, 1868, and the slats composing 
‘*the door being attached to each other by being strung 
‘* upon wires passing through the slats.” 

This is the only use, if it can be called a use, by 


‘ defendants of the Crooker door. They neither put in the 
i doors, nor loaded or unloaded the grain. In fact, there is 
| no proof that they ever saw the doors, or knew anything 


1 about their construction or operation. 


It is not necessary, however, to consider whether this 
was such a use as would constitute infringement, because 
it is absolutely certain (or so, at least, it seems to the appel- 
lee), that the Crooker door, or that used in the ears in 
question, can, by no process of reasoning, be made to ap- 
pear the same as Watson’s. The attempt on the part of 
appellant to make out infringement is without a parallel. 
To ordinary minds it must seem incredible. 


ig 


When Watson first filed his application, it contained 


the following claims: 


Ist. A grain-door, constructed of longitudinal, sec 
tional pieces, hinged or strapped together in such a manner 
as that the door, as a whole, may yield to follow any de- 
sired line of movement, wuen it is not in use as a grain 
door, and it is desired to place it out of the way, substan- 
tially as herein described. 

Yd. <A grain-door D, constructed as above described, 
and hinged or strapped so as to be flexible or yielding, for 
the purpose set forth, in combination with the guiding rods 
C, whereby, when not in use, it may be carried up and 
placed in the horizontal portion of said guiding rods, so 
as to be out of the way, substantially as described. 

od. <A grain-door D, constructed as described, and 
provided with staples ¢, ¢, in combination with guiding rods 
©, and devices for affixing it to the top of the car, substan 
tially as described, and for the purposes set forth. tecord, 
pp. od. 


The first of these claims, as the Court will see, exactly 
describes the door patented by Crooker ten years before. 
And on examination, the application was rejected on refer- 
ence to that patent; the examiners holding that the 
Watson ‘‘ door differs from Crooker’s only in the name, 
‘** and in this, that the upper portion of Crooker’s door is 
‘‘cut off to make applicant’s. The rods and staples are 
‘‘ substitutes for Crooker’s channel-irons, obvious to any 
‘* skilled workman.” Record, p. 35. 


In answer to this Watson amended his specification by 
' inserting therein the following statement : 


‘*] am aware that a car-door of similar construction, 

‘* sliding in grooved ways, is old, and such I do not desire 

‘*to claim, broadly, as my invention. Said door, however, 

. ** constitutes an outside or closing car door proper, and the 
‘* car could not be loaded.or used for bulk grain, unless the 

** grain is put in from the roof of the car, as the door com- 

‘* pletely closes the doorway or opening. Furthermore, 

‘‘ said door is obviously objectionable for other reasons, 

‘* viz: The grain will lodge or get in the grooved ways in 

‘* which the door slides, binding or locking it, so as to pre- 

‘* vent its being raised ; and, also, being an outside door, 

‘*the grain pressing against it, would force or bulge the 

‘* door outward, producing a similar effect as the grain 

‘* lodging in the grooved ways; whereas, my door, being 

‘‘an inside door, and not reaching the top of the door. 
‘* way or opening, admits an open space at the top for 
‘** loading in the grain, with an ordinary outside door, to be 
‘* locked or otherwise secured.after the car is loaded. By 
‘‘ also employing guiding rods for the door to slide upon, 
‘‘and, being an inside door, the defects incident to thie 
_ are ved ways and an outside door before referred to, are 


66 entirely obviated.” tecord, p. 36. 


And at the same time be substituted for his first and 
second claims the following : 

First. The combination, with a car, of an inside flexible 
or yielding and vertically sliding grain door, and guiding 
rods, C, whereby said door, when not in use, can be 
carried up and placed on the horizontal portions of said 
guiding rods, out of the way, substantially as and for the 
purpose herein shown and described. Record, p. 36. 

To this amended application the examiners replied as 
follows: 

‘* It is not considered that Crooker, in removing the 
‘‘ upper few slats of his door, would be making a patent- 
‘* able improvement on his own invention, albeit he might 
‘* change its name, and allege the result of loading in over 
‘* the top of his door.” 

‘*The change is an obvious one to any user of freight- 
‘‘cars; further, the use of rods and eyes is old in this 
‘* connection. See patent of IH. C. Clark, August 29, °71, 


5 
‘* No. 118,514 (carpentry doors), which further confirms 
‘* the former action in relation thereto.” 

‘* In regard to the clogging and binding referred to in 
‘* argument, no clear or considerable results are seen to be 
‘** accomplished by applicant’s device over the réference 
‘** such as should argue any invention thereon. Applica- 
** tion is rejected.” Record, p. 37. 


And thereupon Watson further amended by substitu- 
ting the following single claim in place of those before 
presented : 

‘* The combination, with a car, of an inside, flexible or 
‘* yielding, sliding grain-door, having staples, c, and the 
‘* vertical and horizontal bent guiding rods, C, extending 
‘* from the floor of the car upwardly and under the roof of 
‘*the car, as herein shown and described, whereby said 
‘*door, when not in use, can be carried up on horizontal 
‘* portions of said guiding rods, out of the way, substanti- 
‘* ally as specified.” Record, p. 37. 


Even with his claims thus limited. however. Watson’s 
application was a third time re jected ; the examiners still 
holding that *‘* It presented no patentable novelty over 
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i@ stafe of The art. as 


‘* Crooker’s : and that, in view of t! 

_ shown by the references cited, the use oO} eves al d rods 
‘* for guiding the sliding-door, are the simple mechanical 
‘* equivalents of the channel-irons of Crooker.” Record, 


e6 pp. ie 8 


On this an appeal was taken to the examiner-in-chief, 
who reversed the former decisions, and allowed the patent, 
saying : 


" T he anvention un th 18 CURE a8 emali. and the elarm a2 COT- 
respondingly lemited. It consists of a combination of 
various instrumentalities not found in either of the refer- 
ences. Applicant's car, as a whole, is adapted by convert 
ibility to uses not compatible with the cases cited without 
injury. In this case the flexible door is applied in addition 
to the usual slide-doors, and, when coarse freight is to be car- 
ried, the flexible shutters are secured in place at the top, 
under the roof of the car.” Record, p. 32. 
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The Court will note that in allowing the patent, the ex- 
aminer-in-chief was careful to guard against any possible 
misinterpretation. He says, ‘t The invention is slight, and 
‘* the claim is correspondingly limited.” : 


IT]. 


The history of the case thus far may then be briefly 
stated as follows: 

Crooker’s invention was some ten years older than Wat- 
son’s—and Watson’s application was at first rejected solely 
on reference to Crooker. 

Watson then insisted that his door was materially dif- 
ferent from Crooker’s, and, among other things, in this, 
that the grooves, in which. Crooker’s door were made to 
slide, were liable to become choked with grain ; whereas, 
his door, sliding on rods, was not subject to that objection. 

Ile inserted an amendment to that effect in his specifi- 
‘ation ; and that amendment is still part of his patent. 

By that amendment he in fact disclaimed a door sliding 
in grooves. ‘ 

At the same time he struck out the two broadest claims 
annexed to his original application, and substituted the 
somewhat narrower claim on page 36, in which the door is 
now claimed ouly when ** inside.” 

His application being still rejected, he once more 
amended his claims, substituting the single, narrow claim 
now found in his patent, in which the staples c, and the 
horizontal, bent, guiding rods C, are specifically included. 

On this claim the patent. thought at first refused, was 
finally allowed ; bat the broad claims originally filed still 
remained abandoned, and the disclaimer of ** doots sliding 
in grooves ” is still in force. 

Having thus, however, obtained his patent, Watson now 
turns round and says that there is really no material differ- 
ence between a door sliding in grooves, and a door sliding 
on rods; and that the argument to the contrary he then 


we 
‘ 


made use of, and the corresponding statement, inserted 
in his amended specification, were, both of them, false 
and unsound. 

His argument, indeed, contains other suggestions pres- 
ently to be noted; but whatever else he may say, in order 
to make out infringement, he is still compelled to main- 
tain and prove that a door sliding in grooves is substanti- 
ally the same thing as a door sliding on rods ; he is still 
compelled to repudiate his former argument, and to dis- 
claim his former disclaimer. 

And, what is even worse, if possible, he is compelled to 
give to the limited claim finally allowed and accepted by 
him a construction every whit as broad as that of the origi- 
nal claims which he abandoned. 

If he had attempted to do this openly and boldly, by a 
reissue, there can be no question as to the fate his applica- 
tion would have met with. He would have said in that 
case : 

‘* My original claims were broad enough to cover the 
‘* Crooker door. | abandoned them in order to avoid that 
‘* reference. I then argued that a door sliding on rods 
‘‘ was not the same thing as a door sliding in grooves. I 
‘* pointed out the differences between them. And I 
‘‘ finally obtained a patent with a single narrow claim, 
‘* expressly limited to a door sliding on rods. . But now 
‘* ] want a reissue with claims that shall expressly include 
‘* a door like Crooker’s, sliding in grooves.” 


It is not believed that even the appellant would have 
had the hardihood to venture on such an éxperiment. But 
what he could not have done directly, by means of a reis- 
sue, he certainly cannot be allowed to do thus indirectly, 
by going back to the original claims which he had to alan- 
don in order to obtain his patent. 

‘‘ It may be,” as said by the Court below, ‘‘ that there 
‘* is no essential difference mechanically between the grooves 
‘* and the rods and staples ; but, if so, the complainant is 
‘* estopped from saying it, because he has expressly claimed 
‘* one, and disclaimed the other; and this alone is a suffi- 
‘cient ground to rest the decision of the caseupon. By 


‘** the terms of his specification and claim, he has made the 
‘* rods and staples a part of his combination, and has ex- 

pressly disavowed the use of grooves as an equivalent ; 
‘‘and consequently may not now, whatever otherwise 
‘* might have been his right, insist that the grooves are an 
equivalent of the rods, or that the rods and staples are 
‘* not essential to his combination. This being so, the 
‘*‘ defendants have not used the entire combination, and 
‘** consequently have not infringed.” Record, p. 45. 

The law on this point is well stated in Sargent v. [Tall 
Company, 114 U. S. 86. ‘*In patents for combinations of 
‘* mechanism, limitations and provisos imposed by the 
‘‘ inventor, especially such as were introduced into an 
‘* application after it had been persistently rejected, must 
‘* be strictly construed against the inventor, and in favor 
‘* of the public, and looked upon as in the nature of dis- 
** claimers.” 


a 
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And finally, it is worthy of note, in this connection, 
that none of the complainant’s witnesses, not even the com- 
plainant himself, has testified that the door used by 
defendants is the same thing as the Watson door, or is any 
infringement on the Watson patent. 


af 


It is further said by complainant, in his bill, that ** His 
‘* patent secured to him the exclusive right to make, use 
‘*and sell a car constructed.like an ordinary freight-car, 
‘* having an outside door for closing the car, and provided 
‘‘ with an inside, flexible or yielding, sliding grain-door, 
‘* which is adapted to be carried up on guide-rods, or their 
‘* equivalent, overhead and out of the way, and under the 
‘* roof of the cars.” Record, p. 2. 

And again, in his specitication and argument, ‘* That 
‘* the Crooker door could not be used for grain, because it 
‘* fills the whole opening ; and that, being an outside door, 
‘‘the grain, pressing against it, would force or bulge the 
‘* door outward.” 


But all this, even if true, would be no answer to the 
defendants’ argument, Jt might tend slightly to prove 


4 


novelty and invention, but it would not tend at all to prove 
infrinzement. In other words, it would not tend to prove 
that the defendants’ grooves were the mere mechanical 
equivalents of complainant's staples and rods. 

But most of it is not true. It is not true that complain- 
ant’s patent secured to him the right to a car having an 
outside door for closing the car, and provided with an in- 
side, flexible grain-door, adapted to slide up under the 
roof. ‘* There is nothing,” as said by the Court below, ‘*in 
either specification or claim, concerning ordinary freight- 
cars, or solid, sliding, outside doors; and in the claim 
nothing about outside doors at all, unless inferred from the 
description given of an inside door.” 

The claim is not thus limited to a car having both out- 
side and inside doors; it covers a car with an inside door 
alone. 

Neither is it true that the Crooker door is an outside 
door, and therefore liable to be forced or bulged outward 
by the pressure of the grain. One of his doors is just as 
much an inside door as Watson’s. It is not only thus 
clearly shown in the drawings of the Crooker patent, but 
expressly so described in his specification: ‘** The vertical 
‘* portion of the ways B’ B’, being on the inside of the car, 
‘* just at the edge of the said spaces, and firmly bolted in 
‘* place upon the car-framing.” 

The weight of the grain, therefore, would tend to press 
this door more firmly against the side of the car, just as it 
does with the Watson, and nearly all other grain-doors. 

The statement that: Crooker’s door tilled the whole 
opening ; that is, that it was not a half-door, is correet ; 
but, as already stated, this has nothing to do, directly, at 
least, with the question of infringement, whatever it may 
have to do with the question of novelty and invention. 

Finally, the meaning of the Watson patent is perfectly 
plain upon its face. No one reading it would ever suppose 
it was meant to cover doors sliding in grooves. Still less 
could any one suppose this after reading the Crooker pat- 
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ent, and the argument made by Watson in the Patent Office, 
hy in answer to it. To give the patent now any such construc- 


tion would be a manifest fraud upon the public. 


V . 
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The question whether the Watson patent contains any 
patentable novelty or invention, is not of much importance. 
So far as appears from the record, no one has ever used 
his door, or is likely to use it. The only flexible grain- 
doors that ever have been used are those made in accord- 
ance with the Crooker patent : and there are very few even 
of them. 

[It seems very clear, however, that the Watson door 
shows no invention. 

Inside grain doors of difterent sorts, filling only part ol 
the opening, had long been used on ordinary freight-cars, 
in connection with the outside, rigid, sliding door. Record, 
p. 13, Ints. 3 to 13; p. 19, Int. 17; p. 22, Ints. 5 to 7; p. 
24, Ints. 5to : p. 25, Ints. 2 to 5. 

Doors made of separate, narrow slats joined together 
flexibly, so as to slide up out of the way, under the roof 
of the car, are found in the Crooker patent. 

Grain-doors filling only half the opening, and sliding 
on rods, are shown in the patent of H. L. Clark, August 19, 
ISTL. Record, p. 42. 

It is trne that Cl 
way as Crooker’s or Watson’s. It has eyes to encircle the 


ark’s door does not slide in the same 


rods only at the upper corners ; and after the door is slid 
up to the top of the car, it is then swung up into a horizon- 
tal position, turning on these eyes as on a pivot. 

The question then is, did it require any invention to 
put eyes also at the bottom of Clark’s door, and extend 
the rods up under the roof, so as to have the door slide 
like Crooker'’s ¢ 


[If this did require invention, then the Watson patent 


must be admitted to be valid. to that limited extent. 


1] 


But this is not the theory of the complainant. Ilis 
theory is that there was no invention on his part in substi- 
tuting staples and rods for Crooker’s grooves; but that 
there was invention in leaving off part of Crooker’s slats, 
so as to make a half-door, and then using this half-door 
together with the ordinary, universally used, horizontally 
sliding, ontside door. 

No argument seems necessary to prove that it required 
no invention to make Crooker’s door smaller, so as to fill 
only half the opening, just as Clark’s and all other grain- 
doors had been made before: or to use such a door in 
connection with the ordinary outside door ; even admitting 
that Watson has the right to inciude this outside door as a 
part of his claim. 

These outside doors operate in precisely the Samec way 
with one grain-door as another. They are simply intended 
to make the car tight, and protect its contents. The same 
outside door would be used, wnether the inside door were 
solid or flexible; or even if there were no inside door. 
There is no coaction between them, and nothing that can 
by any possibility be called a combination. 

[t is equally idle to say that the defendant has admitted 
the utility and consequent patentability of the Watson door 
by using it; first, because a thing may be both new and 
useful without being patentable ; second, because the de 
fendant in this case has not adopted the door, but simpl; 
hauled cars belonging to another road, without knowing 
anything about the door; and third, because the door in 
question, according to complainant’s own argument in the 
Patent (Ottice. is not the Watson door at all. 

The complainant then is met by this dilemma. — Either 
there is a material difference between a door sliding in 
grooves, and a door sliding on rods and staples, or there is 
not. If there is no difference, then his patent is invalid 
for want of novelty; if there is such difference, then there 


is no infringement. 
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EDWIN A. MERRITT, COLLECTOR OF THE PORT OF NEW 
YORK, PLAINTIFF IN ERROR, 


vs. 
CHARLES L. TIFFANY. 
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SUPREME COURT OF THE UNITED STATES. 


OcTOBER TERM, 1888. 


No. 323. 


EDWIN A. MERRITT, COLLECTOR OF THE PORT OF 
YORK, PLAINTIFF IN ERROR, 


Vs. 


CHARLES L. TIFFANY. 


mee me me RE 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
SOUTHERN DISTRICT OF NEW YORK. 
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MERRITT, 


COLLECTOR, YS. 


TIFFANY. 


Writ of error. 


UNITED STATES OF AMERICA, as: 


The President of the United States to the judg s of the circuit court of the 
United States tor the southern district of New York, greeting : 


Because in the records and proceedings and also in the rendition of the 
judgment of a plea which is in the said cireuit court before you, between 
Charles L. Tiffany, plaintiff, and Edwin A. Merritt, de fendant, a manifest 
he hi hath happe ned, to the rreat damage of the said Kdwi in A. Merritt. as 

by his complaint appear’, we, being willing that the error, if any hath 
been, should be duly amcudiadl and full and speedy justice done to the 
party aforesaid in this behalf, do command you, if judgment be therein 
given, that under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to the Su- 
preme Court of the United States, together with this writ, so that you 
may have the same at Washington on the second Monday of October, 
eighteen hundred and eighty-six, in the said Supreme Court to be then 
and there held, that the record and proceedings aforesaid being inspected, 
the said Supreme Court may cause further to be done thereon to correct 
that error what of right and according to the laws and customs of the 
United States should be done. 

Witness the honorable Morrison R. Waite, Chief Justice of the said 
Supreme Court, the 8th day of June, in the year of our eee one thousand 
eight hundred and eighty-six. 

|SEAL. | Timotuy Grirritrs, Clerk. 


The foregoing writ is hereby allowed. 


Wma. J. WALLACE. 


2 (Indorsed :) 7519. U.S. Supreme Court. Edwin A. Merritt, 
plaintiff in error, against Charles L. Tiffany, defendant in error. 
Writ of error. Stephen A. Walker, attorney for plaintiff in error. 


Due service of a copy of the within writ of error is hereby admitted, 
this day of June, 1886. 
HARTLEY & COLEMAN, 
Attorneys for Defendants in Error. 


UnItTep STATES OF AMERICA, 

Southern District of New York, ss 

I, Timothy Griffith, clerk of the cireuit court of the United 

5% States of America for the southern district of New York, in the 

second circuit, by virtue of the foregoing writ of error, ‘and In 
obedience thereto, do hereby certify that the following pages, numbered 
from four to sixty-eight, inclusive, contain a true and complete transcript 
of the records and proceedings had in said court in the case of Edwin A. 
Merritt, plaintiff in error, against Charles L. Tiffany, defendant in error, 
as the same remains of record and on file in said othice. 
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In testimony whereof I have caused the seal of the said ‘court to be 
hereunto affixed at the e ity of New York, in the southern district of New 
York, in the second circuit, this seventeenth day of August, in the vear of 
our Lord one thousand eight hundred and eighty-six, and of the Indepen- 
dence of the United States the one hundred and eleventh. 

[SEAL. | Timoruy Grirritu, Clerk. 


4 Summons. 
Supreme Court of the State of New York, city and county of New York. 


CHARLES L. Tirrany, PLAINTIFFS, ) 
against 
Epwin A. MERRITT, DEFENDANT.  } 


To the above-named defendant: 


You are hereby summoned to answer the complaint in this action, and 
to serve a copy of your answer on the plaintiff's attorneys, within twenty 
days after the service of this summons, exclusive of the day of service ; 
and in case of your failure to appear or answer, judgment will be taken 
against you by default, for the relief demanded in the complaint. 

Dated New York, Dece mber 8, 1881. 

HARTLEY & CoLEMAN, 
Plaintiff's Attorneys. 
(Office and post-office address, 62 Wall street, New York City.) 


5 (Indorsed :) 2084. N. Y.supreme court. C. L. Tiffany against 
William H. Robertson. Summons. Hartley & Coleman, pl ffs 

attorneys, 62 Wall street, New York City. 

6 Bill of particulars. 


Name of importer (for all the importations), 
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Complaint. 
Supreme court of the State of New York, city and county of New York. 


CHARLES L. TIFFANY, PLAINTIFF, ) 
against 
Epwis A. MERRITT, DEFENDANT. } 


Plaintiff complains— 

Ist. That defendant was, during the times hereinafter named, collector 
of customs of the United States at the port of New York. 

2d. That plaintiff during said times duly imported and entered at the 
port of New York the goods described in the bill of particulars annexed. 

3d. That plaintiff in order to obtain said goods was compelled to pay 
the defendant, as such collector, the sum of four hundred and twenty 9, 
dollars in excess of the said rate and of the amount required by law. 

4th. That plaintiff filed with said defendant due and timely protests, in 
writing, upon each entry of said goods against his decision exacting such 
duty, setting forth distinctly and specifically the grounds of objection 
thereto, and also as above stated. 

5th. That plaintiff made due and timely appeals on each entry to the 
Secretary of the Treasury, who affirmed the decision of the defendant. 

6th. That the bill of particulars, hereto annexed, states for each im- 
portation separately the date of entry at the custom-house, of the pay- 
ment of duty in excess, of the filing of the said protests, of the appeal 
to the Secretary of the Treasury, and of his decision thereon, if rendered ; 
together with the other particulars required by law; and is made a part 
hereof. 

7th. That said sum, so exacted as afuresaid, has never been repaid to 
plaintiff, and is still due and owing to him. 

Wherefore plaintiff demands judgment against defendant for four hun- 
dred and twenty 4,5; dollars with interest on the several sums named in 
the bill of particulars from the several dates of payment as appear thereby, 
together with the costs and disbursements of this action. 

HartTLeEY & CoLeMAN, 
Attorneys for Plaintiff. 
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(Indorsed:) 2084. Supreme court city and county of New York. 
Charles L. Tiffany against William H. Robertson. Complaint and bill of 
particulars. 

Due service of a copy hereof is hereby acknowledged this 22 day of 
Dec., 1881. 

S. L. Wooprorp, 
i]. &. Atty, Atty. for Deft. 


Hartley & Coleman, pl’ff’s attorneys, 62 Wall street, New York City. 


x Certiorart. 


The President of the United States of America. To the judges of the 
supreme court of the State of New York, greeting : 


We, for certain reasons, being desirous that our circuit court of the 
United States for the southern district of New York, in the second 
[L.8.] cireuit, shall be certified of a certain cause commenced before you 
against Kdwin A. Merritt, defendant, by Charles L. Tiffany, 
plaintiffs, do therefore command you that the record and proceedings in 
the said cause you distinctly and openly send to the said circuit court, at 
the city of New York, on the 14th day of January, 1882, as fully and 
amply as the same are remaining before you, by whatever names the said 
parties may be called therein, together with this writ, that our said court 
may causeto be further done thereupon what of right ought to be done. 
Witness, Morrison R. Waite, esquire, Chief Justice of the Supreme 
Court of the United States, the 10th day of January, in the year one thou- 
sand eight hundred and eighty-two. 


_ 


JOSEPH M. Deve ., Clerk. 
Stewart L. Wooprorp, 
United States Attorney, Attorney for Defendant. 


i) (Indorsed:) 7519. U. S. cireuit court. Charles L. Tiffany 
vs. Edwin A. Merritt. Copy certiorari. Stewart L. Woodford, 
U. S. attorney, attorney for defendant. 

Take notice that the within is a copy of a certiorari this day issued out 
of the circuit court of the United States for the southern district of New 
York. 

New York, January 10, 1882. 

Yours, 
STEWART L. Wooprorp, 
U. S. Attorney, Attorney for Defendant. 

To HartTLEY & CoLEMAN, 

Plaintiff's Attorneys. 


10 A nawer. 
United States circuit court, southern district of New York. 
CuHaR.Les L, TIrrany ) , 
versus > 
Epwin A. MERRITT, COLLECTOR, ETC. } 
The answer of the defendant herein, by Stewart L. Woodford, his attor- 
ney, to the complaint of the plaintiff in the above-entitled action. 


MERRITT, COLLECTOR, VS. TIFFANY. 5 


I. He admits he was, at the times in said complaint mentioned, collector 
of the port of New York, and, in such official capacity, received payment. 
from the plaintiff for and on account of duties due to the United States, 
under the laws thereof, upon certain importations of merchandise imported 
by said plaintiff into the port of New York from foreign countries, 

If. He alleges that any and all moneys received by him from plaintiff, 
at the times in said complaint mentioned, were paid by said plaintiff as a 
debt due by him to the United States, and not otherwise ; and were re- 
ceived by defendant by virtue of his office as said collector and under the 
direction of the Secretary of the Treasury, and for and on account of the 
United States, and were forthwith thereafterand before the commencement 
of this action, or the service of any protest, paid into the Treasury of the 
United States; and that the amount of said moneys, so received from 
plaintiff, were the amounts due from him to the United States, according 
to the rate of duty imposed by law upon the several articles of merchan- 
dise by him imported and assessed with the duty, and no other sums than 
duties regularly assessed, and ascertained and liquidated according to law 
upon the plaintiff’s import entry thereof were collected or received by de- 
fendant from the plaintiff. 

III. And defendant further answering denies that he has at this time 
sufficient information to form a belief as to the precise description of the 
merchandise contained in the several packages referred to in the said com- 
plaint, by the marks, and numbers, and description there given, except in 
so far as to state, and defendant herein answering doth aver and state, that 
said merchandise was not dutiable according to the laws of the United 
States, at the rates specified in the complaint. 

IV. And defendant further answering admits that plainiff filed with 
defendant certain protests, but he denies that he has sufficient information 
to form a belief as to whether, upon the importations in question, protests 
and appeals were made by the plaintiff, conformable to the laws of the 
United States, and defendant leaves plaintiff to make such proof thereof 
as he may be advised. 

V. And as to any other allegations in said complaint contained, not 
hereinbefore fully answered or admitted, defendant denies the same, and 
each thereof, and leaves the plaintiff to make such proof thereof as he 
may be advised. 

Wherefore defendant demands judgment, that the complaint be dis- 
missed with costs. 

STEWART L. Wooprorp, 
United States Attorney, 
Attorney for Defendant. 


1] SouTHERN District oF NEw YorK, 
City and County of New York, ss: 

Edwin A. Merritt, being duly sworn, says that he is the defendant above 
named, and that the foregoing answer is true to his own knowledge except 
as to the matters therein stated to be alleged on information and belief, 
and as to those matters he believes it to be true 

Sworn to before me this day of 188 . , notary public, 
New York County. 
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MERRITT, COLLECTOR, VS. TIFFANY. 


(Indorsed ;) 7519. U.S. cireuit court, southern district of New York. 
Charles L. Tiffany vs. W. H. Robertson, collector, ete. Answer. Stew- 
art L. Woodford, United States attorney, attorney for defendant. Hart- 
ley & Coleman, plaintiff’s attorneys. 


12 Minutes of trial. 


At a stated term of the circuit court of the United States of America 
for the southern district of New York, in the second circuit, held at the 
United States court rooms, in the city of New York, on Wednesday, the 
20th dav of January, in the year of our Lord one thousand eight hundred 
and eighty-six. 

Present: The honorable Nathaniel Shipman, sitting as circuit judge. 


CHARLES TIFFANY 
re, » 7519. 
Epwin A. Merrirr. } 


Now comes the plaintiff, by Hartley & Coleman, esqs., his attorneys, 
and moves the trial of this cause ; Jikewise comes the defendant, by Henry 
C. Platt, esq., ass’t U. S. att’y, his attorney ; thereupon a jury is empan- 
eled and the cause proceeds to trial. After hearing the evidence of the 

rties, the argument of counsel, and the instructions of the court, on 
Thursday, January 21, 1886, the jury retire, and on their return render a 
verdict whereby they find for the plaintiff. Counsel for the respective 
parties stipulate in open court that the amount of the verdict shall be ad- 

justed at the custom-house, under the direction of the court. 
13 It is ordered that a certificate of probable cause be entered here- 
in, and that the defendant have a stay of all proceedings on said 
verdict for thirty days. 

A copy. 

TimotHy GriFFritH, Clerk. 


14 Certificate of adjustment. 
United States circuit court for the southern district of New York. 


N.S. 7519. ] CustomM-Hovuse, New York, 
Collector’s Office, June 5, 1886. 
CHARLES L, TIFFANY 


vs, > Verdict dated Jan’y 21, 1886. 
Epwix A. Merritt. | 


Sir: The adjustment in the above case is as follows: 


Ti. i unde sheeges cépnen eahens eubeed seadnemncetdenet edes $455. 90 
es ctinih clea cies aiden amniinth Hemiedtmaden ete il ¢ 132.21 
es, 12 

Respectfully, 


ARTHUR PERRY, 
Sp. Dep. Collector. 


: 
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To the CLERK oF THE UNITrep Srates Court 
for the Southern District of New York. 


15 Judgment. 


Therefore it is considered by the court now here that plaintiff recover 
of said defendant five hundred and eighty-eight 44, dollars, the amount 
of said verdict as adjusted at the custom-house, together with thirteen 3, 
dollars interest upon said verdict since the date thereof, together with fifty- 
nine ;*,°, dollars costs, amounting in all to the sum of six hundred and 
sixty-one ,45, dollars. 

And it is certified that defendant had probable cause to make the ex- 
acti’n complained of. 

Judgment signed this 8th day of June, 1886. 
JoHN A, SHIELDS, 

Deputy Clerk. 
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661, 48 
16 (Endorsed :) U. S. cireuit court, southern district of New York. 


Charles L. Tiffany vs. Edwin A. Merritt. Judgm’t roll. Hart- 
ley & Coleman, att’ys for plffs., 62 Wall st., Ne’ Y’rk City. U.S, eir- 
euit court. Filed June 8th, 1886. Timothy Griffith, clerk. 


17 United States circuit court, southern district of New York. 
CuHaRLes L. TIrFany ) 
re. - N.S. 76519. 


Epwin A. MERRITT, COLLECTOR. } 


Bill of exceptions. 


That afterwards, to wit, on the 20th and 21th days of January, 1886, 
this case come on for trial before the honorable Nathaniel Shipman, dis- 
trict judge of the United States for the district of Connecticut, duly as- 
signed to hold this court, and a jury duly empannelled and sworn to try 
the issues herein. 

The parties appeared by their counsel, Hartley and Coleman, and Stephen 
G. Clarke, esq., for the plaintiff, and Henry C. Platt, esq., for the defend- 
ant. 

The plaintiff, by his counsel, having opened his case to the jury, pro- 
duced evidence tending to show that the plaintiff imported certain articles 
of bronze statuary, per the Suevia, December 8, 1880, and per the Re- 
public, March 26, 1881, upon which the defendant, as collector of customs 

at the port of New York, assessed a duty of 45 per cent. ad va- 
18 lorem, under Schedule E of the Revised Statutes of the United 

States, approved June 22, 1874 (Heyl, 1057), as a manufacture of 
copper, which duties were paid by the plaintiff, and the plaintiff duly pro- 
tested and appealed, claiming that such goods were only liable to a duty of 
10 per cent. ad valorem, as provided for under Schedule M of the Revised 
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Statutes, as statuary not otherwise provided for, and that such goods were 
the professional productions of a statuary or of a sculptor (Heyl, 1349). 
That this suit was brought within the time required by law to recover the 
alleged excess of duties ‘paid to the defendant. 


Ratpu B. KrxG, a witness produced and sworn on behalf of the plaint- 
iff, gave evidence tending to show that he had been with Tiffany and Com- 
pany for fourteen years, in er city of New York. 

Q. I show you the invoice by the Re ‘public ; be good enough to look at 
the goods marked T. & Co., 6069, at the beginning of that invoice.—A. 
Yes, sir. 

Q. Order number 358 ; Bernard Pallisy; net value, 1425 franes, Can 

you describe what that article is?—A. Bernard Pallisy was a figure 
19 by Barrias; Barrias is one of the best sculptors we have, who lives in 

Paris. This figure was a little over two feet high, if I remember right. 
I? has been considered a work of art. It is bought asa work of art.  It.is 
manufactured by Barbedienne ; that is, Barbedienne employs Barrias to pro- 
duce the model for him, and Barbedienne produced it. In the manu- 
facture.of this figure it requires not only an artist in modeling, but it 
requires an artist in chasing. The figures are chased in two different 
ways. Sometimes the figure requires very delicate finishing, such as the 
chase of wrinkles and lines of the face, and then there is a way which is 
called rivet finishing. 

Q. That is done by Barbedienne?—A. That is done by artists whom 
he employs : 

Q. Will you describe the process in other respects ?—A. The figure of 
Pallisy is a standing figure, if 1 remember right, and is looking down 
upon a model. Pallisy was a modeler in a pottery, and he was looking 
over some pottery that he had been producing. 

Q. Is Barbedienne an artist 9—A. He is not an artist that I know of. 
I have never been in Paris, but I have always understood that Barbe- 
dienne was a great appreciator of art, and has the finest .collection of art 
in the world. His collection consists of classical subjects, such figures as 

the dying “ Gladiator.” 
20 (. (Referring to statue in front of witness.) This is made from 
the model of whom ’?—A. Barrias. He is a sculptor. The in- 
voice price of Pallisy was put down at 1,425 francs, net. I suppose 
about three hundred dollars. 

Q. What is the probable weight of that figure?—A. I think that fig- 
ure, perhaps, would be, say, between fifty and seventy-five pounds. I 
would not like to say positively. 

Q. The next figure I ask you to look at, No. 329; you will see two 
Roman gladiators, net price two thousand franes ?—A. Those figures were 
by Guillemin; those figures were modeled by a sculptor who makes his 
own bronzes. He has a foundry as well. 

Q. Is he a recognized sculptor?—A. Yes, sir; claims he is a sculptor. 

Q. Coming down to case No. 6072; I see one Penelope ; do you know 
what that was?—A. That was a small figure. : 

Q. Do you know the author of it?—A. No; I do not remember the 
name of that author. 

Q. You don’t know in regard to his character ?—A. It was an artistic 
piece in its treatment all through, the figure is treated as an artistic figure. 
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It was mounted on a little base and the whole thing was really ar- 
21 tistic. Underneath I see a Meadeleine, and under that a group 

Retour des Champs ; the Madeleine was by Madrazzo. Madrazzo 
was the was the name of the sculptor. Thgt piece (the group) I think 
the character was taken from an opera, one of the greatest operas that 
came out in Paris. It represents a scene in the opera of a man with a 
woman in his arms. But | don’t know what part of the opera it is in; 
but that is the character. The next is the Retour des Champs, that is the 
Return from the Fields; One of them has a sickle or seythe in hand, 
and a cluster of grain of some kind. I don’t remember the name of that 
author, I think it was Moreau. I wouldn’t say positively. He is a 
sculptor, yes, sir; all those are sculptors. 

No. 331. One series are reproductions ; they are very small, They are 
reproductions in bronze of a class of those figures from Pompeii ; those 
figures are some of the same kind now in our Metropolitan Museum of 
Art. 

No. 351. Dona Sol is a bronze Lust. That was modeled by Marey, 
the same artist who modeled that figure of David; the treatment is artis- 
tic in character, the whole treatment; the whole treatment of the hair of 
the hair and the arrangement of it. 

Shakespeare, 364, is the best illustration of Shakespeare that has 
22 been made by any artist. I don’t know who the seulptor is; the 
sculptor’s name isn’t on it, but Barbedienne is the producer, the pub- 

lisher, the editor. It is an original work. 

The next case, No. 360, Venus de Milo, was made by the same artist 
who produced the David. Those figures are Grecian; they were made 
originally by an artist about 400 years B.C. 

Q. Do you know where this clay model comes from? 

A. The artist isn’t known, The clay model is reproduced by Barbe- 
dienne. 

Q. By himself, or by an artist ? 

A. By an artist in his employ. 

361. The two Mercuries. ‘The greater is called the Barrias Mercury. 

Q. I see another, Bernard Pallisy, 1,100 francs. That is the same as 
the other, 1,100 franes ?—A. It is the same thing only of a size smaller ; 
we had those in three sizes. 

By the same artist ? | 

A. The same artist ; the larger size we now have in the store. 

Q. The next is David before the Combat? 

A. This is the figure | pointing to one on the judge’s desk]. The seulp- 

tor is Merci, and Barbedienne is the editor. That has been considered 
and bought by every one who has ever bought it as a thorough 
23 work of art; | pointing to the said figure] that is the smallest size. 
Q. And the price of this was 500 franes ?—A. Would be for that 

size; that price is $200. 

Q. Now, as we have a sample before us, can you illustrate from that 
the particular things that belong to the work of the editor as contradis- 
tinguished from the sculptor ?—A. Well, I don’t know that the editor 
would have anything to do but what the sculptor would do. The editor 
would say, “I wish this piece produced,” and the sculptor would do all 
the artistic treatment. 
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The production of the statue is done by the three artists employed. 
The first artist models it ; then comes the artist who moulds it ; and then 
the editor would employ an artist to mould it and also an artist to chase 
it. That would be the work of the editor who employs these other two 
artists, one to chase and the other to mould, 

Q. The editor’s work in re producing is to hire somebody else ?—A. 
To hire some body else ; yes, sir. 

Q. How does that come out ——s from the clay mould when it is 

cast ?—A. It comes in sections, in pieces, and is put together in such 

24 a manner, using solder of the same metal, so it doesn’t slow at all 

when put together. The surfaces in these bronzes, if you take off 

these surfaces, will be of a copper color, that is its original color, and if you 

strip that figure you would find it would come out a regular copper color. 

When it comes out rough, and then has to be chased. It has to be chased 
off by the chaser, and he gives it this delicate skin. 

Q. He follows the model ?—A. He follows the model and brings it out 
more perfectly. There is more or less imperfection from sand, from these 
moulds, and the chaser has all that to take off himself; and if he isn’t an 
artist himself he would perhaps ruin the sculptor’s design. 

Q. Look at that invoice No. 332, I, Flora and Love ¢ —A, Flora and 
Cupid, I suppose is the character. 

Q. What is that?—A. Well, I can’t remember the description of that 
so well in that piece. I can’t describe that piece, but I remember the 
character as being Flora and Cupid. Flora is the goddess of flowers, and 
Cupid is associated with her generally in grouping. 

Q. Now I show you an entry by the Servia; in case No. 5995, 
25 order No. 949, I find four statues Mercury; do you remember 

those four statuettes of Mercury ?—A. Yes, sir; those were the 
Mercuries. They were—I think that isanew Mercury that we had about 
that time. It is a reproduction of the Barrias Mercury. It is smaller in 
price than the one we had before. It is an artistic production. 

Q. Now look at 5997; also another mercury, No, 9227 ?—A. That is 
the same class of figure there, same treatment, and the same price. 

Q. Will you state what is the course of business in regard to making 
the statuettes of the ordinary sculptor from the beginning ?—A. The first 
thing he casts his clay model. He has first to conceive the idea, and then 
he makes his model. That model is taken and a plaster case is made from 
that, and the plaster cast is divided into sections, then cast in sections 
and then the mould is made and the metal poured in. 

Q. Who does this work of pouring in this metal ?—That is mechanical, 
you know; it is done by a man accustomed to handle the metal in its 
molten state. 

Q. Is it done under the seulptor’s direction or done by him per- 
26 sonally ?—A. Done under his direction. 

Q. In regard to marble statues, how is it?—A. A marble statue 
is made in the same way, sir ; he first makes the clay model exactly as ina 
bronze, and then from that he makes his plaster model, because vou can’t 
keep aclay model long unless you keep it wet. And as soonas his model 
is completed he makes a plaster model from his clav, and then if he is go- 
ing to make a metal figure, then that is put into more competent hands for 
the purpose of making the figure. In the case of a marble statue it is a 


sane 


MERRITT, COLLECTOR, VS. TIFFANY. lf 


square block of marble, and it is marked out and pierced to bring out the 
form of the body and you have the figure. 

QQ. Who does that?—A. Sometimes he does it himself; there are a 
good many artists who cut their own models, but generally they employ 
artists who are not so good at modelling themselves. 

. Q. Have they any particular name ?—A,. No, sir; except called sculp- 
tors. ‘They can’t design for themselves so well. 

Q. And do artists frequently make copies of their productions ?—A. 

Yes, sir; unless there is an understanding that there is to be no 
27 reproduction. 

Q. How many can be reproduced from this model ?—A. To repro- 
duce them thev have to make a new mould in making every one. It is just 
the same work in making those or any other. 

Q. The mould has to be broken every time ?—A. Broken every time ; 
yes, sir. 

Q. But the model is left ?—A. Yes, sir; the model is left there. 

Q. Then they can make them as long as the model lasts ?—A. The 
model never wears out; there is nothing but the most delicate sand that 
is put against it. ‘Take a plaster model, and nothing is put against it but 
the most delicate sand, and there is nothing to wear it out. 

Q. In point of fact, how are these reproductions in bronze made? It 
depends entirely upon whether a sale can be made ; if the piece is desirable 
and if a sale can be made, the piece can be reproduced if the editor owns 
the piece?—A. Yes. 

Q. I understand you the people employed by this editor are artists ?— 
A. Yes, sir. 

(Upon cross-examination this witness gave evidence tending to show 

that he was not a sculptor or statuary.) 
28 Q. Were you ever present to see a statue made?—A. Yes, sir ; 
in this country, at a factory in Fifteenth street, where most of our 
work is done. 

Q. Was the artist who made the model present at the time at that fact- 
ory 2—A. No, sir; the artist was not there. The piece I saw moulded 
I had moulded for myself. I had it made, and I examined it made, and 
I examined it while it was being made. 

Q. Who modeled it?—A. It was modeled by Mr. Valentine, of Rieh- 
mond, Virginia. The bust was a bust of Beethoven. It was a bronze 
bust. It was modeled originally by an artist. Then I took it to this 
foundry. That is not the extent of my experience ; I have had experience 
for fourteen years in metal work. I have been in the business in that par- 
ticular department with Tiffany and Co. I have been in other foun- 
dries—Bonnard’s foundry, in Houston street. I have seen them in the 
process of chasing. I have seen them in the process of removing the 
marks of the mould off the figures. I saw the artist who modelled the 
figure in the process of chasing. I don’t know his name. | know he 

was an artist, because no one but an artist can take a piece of 
29 + bronze metal and chase it without ruining the product of the seulp- 
tor. Ihave had pieces spoiled by men who were not artists. Occa- 
sionally I find men there who are not artists. You put a workman on a 
piece of bronze when you can’t get an artist to do it and you will see the 
result of it. The man who employs the men in Barnard’s foundry, im 
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Houston street, is Mr. John Williams. I have never been personally ac- 
quainted with the artist himself. In those factories that I have men- 
tioned a great variety of other metal work was manufactured—bronze 
stands and lamps, chandeliers, bases for clocks, and a great variety of or- 
namental work, and gas-fixtures. The same artist of whom I spoke did 
not work on these various other articles. They couldn’t put such men en 
that kind of work; it would make it too expensive. Those men get very 
high salaries, and you can’t put a very fine model-chaser or metal-chaser 
on gas work. ‘Tiffany and Co. employ more than one chaser. 

Q. Do you call those artists ?—A. Some are artists and some are not. 
My definition of an artist is a man who could take a piece and make a 

design. In the first place, a man who can conceive a design, and 
30 any man who is capable of executing that design. 

Q. Then, the man who chased those articles there (the samples), 
does he conceive the design ?—A. Yes, sir; that man can do so—the man 
who did that work. 

Q. Does he conceive the design of that figure, when he simply polishes 
it?—A. He conceives the form of the figure; he doesn’t originate it; but 
he is so familiar with the figure as an artist or as a statuary that he knows 
where his tools ought to go to carry out the design of the skilled sculptor. 
A skilled workman couldn’t do it; he must be an artist. But it doesn’t 
require a skilled artist to make gas-fixtures. Some of the models are 
made in soft bronse or metal. It is called spelter. That isn’t as high art 
as the other; you can put a boy at spelter; you can use the same mold 
a great many times, That is the reason why spelter is so cheap. You 
don’t require a new mold every time a figure is made in making spelter. 
These articles were made in Paris. I have never been in Paris. All I 
know has been my fourteen years’ experience in the bronze department of 

Tiffany and Co. I haven’t seen these identi’al pieces in suit made. 
31 I have never seen anything of the kind madéin Paris. I have 

seen them made here. We sell these articles here. We make a 
number of them. We make some figures and some busts. We have 
them made at Mr. Williams’ place. 

Q. And from where do you get models ?—A. One model was from 
Richmond, Virginia, by Mr. Valentine, the seulptor ; he was the artist 
who made the model. We have had some pieces made by Mr. Ball, of 
Newburgh. We havea bronze model that he had made—a cow. The 
material of the silvered model produced here is bronze, silvered ; price, $280. 
The David Before the Combat is $200; that is made of bronze; the color 
on the outside is an artificial color. 

Q. Is that the work of an artist—the artificial color?—A. No, sir ; just 
a skilled workman. <A great many of those figures are sold in this country, 
reproduced in large numbers, according to the demand ; not only so by 
our house, but by other houses. 

Q. Did you ever see a model from which those figures were made ?—A. 
These figures were made in Paris, and I have never been there. 

Q. Do you know of what materials the models are composed ?+-A. I 

have never seen the model, and I can’t tell. 


32 By Mr, CLARKE: 
Q. Do vou know the artist who produced that silvered statue ?— 
A. I know him by name, Barrias ; he is a professional sculptor. 
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By Mr. Piatt: 
Q. I find in Webster here a definition of the word artist: “One who 
professes and practices one of the liberal arts, in which science and taste 
preside over the manual execution.” Do vou consider that a fair defini- 
tion of the word artist ?—A. Yes, sir; that is a good definition. 
By Mr. CLARKE: 

Q. In these reproductions from the designs of living artists they usually 
have a royalty on each reproduction that is sold ?—A. I don’t know how 
that is, sir; it depends a great deal upon the terms upon which they are 
bought ; sometimes they are bought out and out, and some times at a roy- 
alty ; sometimes sold to reproduce, and sometimes sold not to reproduce. 


iy Mr. PLatr: 
Q. When the artist sells a model has he anything more to do with it ?— 
A. I suppose not ; I should think that ends his connection with that figure, 
unless he makes some other arrangement. 


The plaintiff also produced as a witness John Rogers, who, being 
duly sworn, gave testimony tending to show that he was a sculptor, 
having his studio at 560 B’way, in the city of New York; that he 
had been a sculptor for twenty-five years in this country and abroad, and 
had produced original works. 

Q. Will you deseribe the method of producing statuary as far as the 
sculptor’s work goes?—A. The design is set up in clay and modelled out 
in clay ; afterwards mould is made on that, and it is reproduced in plaster. 
From that it can either be put into bronze or in marble. 

Q. Suppose it is desired to produce it in bronze, what is done then ?— 
A. It is the same process ; it is modeled in clay and then a plaster copy is 
made and it is finished up carefully, and it is cut into sections ; it is neces- 
sary to cut it in sections ; and it is then sent to a bronze factory, and there 
they mold it in sand and put the parts together and finish and chase it 
up. 

Q. Is it the work of the sculptor, the bronzing and making of the bronze 
statuary ?—A. It is mechanical work ; it isn’t done by the sculptor ; it is 
a reproduction of his work, you know. That reproduction is regarded in 

the profession as the sculptor’s work. 
34 Q. As far as you know it to be an exhaustive definition of the 

term, what is a sculptor ?—A. Well, it is generally considered one 
who modeles in clay, and a statuary is very much the same kind, I think, 
The clay model, when it is reproduced, is destroyed ; it can’t be kept. It 
shrinks, and afterwards it is impossible to use it; it would crack all to 
pieces. My own statuary is made in clay, then a plaster copy is made 
from that, and then a bronze copy is made from that, and that bronze copy 
is used for making moulds to reproduce them again ; and I reproduce them 
as often as I have orders for the same subject. Those are my original 
works ; those are the Rogers groups that are familiar—the groups that I 
make. 

Q. Will you please examine the statue before you and state whether, in 
your opinion, that is a work of art?—A. Yes, sir; I should consider 
It So, 

Q. The production of a professional artist?—A. Yes, sir. 
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Q. (Referring to the Dying Gladiator.) How about this?—A. The 
same answer. 

Upon cross-examination this witness testified that the original 

35 design is made by the artist in clay and then from that a plaster copy 

is made; that the plaster copy is supposed to be a perfect, artistic 

representation of the idea, in every way complete, and represents the design 
of the artists themselves. 3 

Q. Does the se ulptor or the artist himself work in producing that | re- 
ferring to a sample|?—A. Not often; no, sir. 

Q. Is the same true in the case of the statuary ?—A. Generally so; 
yes, sir; you mean in marble ? 

Q. Yes, sir; in marble or stone?—A. Generally that is done by work- 
men ; the rest of the work is mechanical. 

Q. (Referring to sample.) You say this is the production of a profes- 
sioual artist; isn’t that made from a clay model ?—A. Originally, yes, 
sir. 

Q. And the work of casting that into bronze is done by whom ?—A. 
It is done by workmen ; done in a bronze manufactory; it is a reproduc- 
tion of the orignal work, no doubt. 

Q. And that is mechanical work?—A. It is mechanical. In casting 
those bronze figures they are cast in great numbers and put upon the mar- 
ket in large numbers if there is a demand for them. And the artist or 

the statuary or the sculptor leaves that work after he has made 
36 his plaster model, and the rest of the work is done by mechanical 

men. Iam acquainted with some of the living sculptors of tl 
day. I knew Ball years ago. I haven’t seen him for a good while; he is 
a sculptor. I think he has done some work in marble and in bronze ; he 
has generally done large work. I don’t think he has reproduced many ; 
he has some. He made the statue of Daniel Webster and one of Henry 
Clay twenty-five or thirty years ago, which were reproduced. 

Q. How many times?—A. Oh, I can’t tell that; I only know we had 
copies for sale. Mr. Ward, the sculptor, hasn’t done much small work— 
mostly large work. The reproductions are mostly smal! works. They are 
usually small, because there isn’t much demand for the large. I don’t ree- 
ollect any in the market of the works of Mr.°Ward that has been repro- 
duced. I know Powers. Met him once. He was a statuary, or sculptor. 
He modeled the Greek slave. That was reproduced in quite a number ; 
I couldn’t tell how many. They were reproduced in various sizes—quite 
small statuettes up to the size of the original. I don’t know whether 

he was responsible for the small ones, but he probably was 
37 for the large ones. For all I know, he was responsible or had 
charge of the reproduction in the market of the small ones, 


By Mr. HArtLey : 

Q. The work that goes on after the clay model is made; isn’t that 
the same whether it is produced by an artist or by anybody else after the 
model is made ?—A. It is mainly mechanical, but it is as nearly an exact 
copy of the first work as possible ; mainly the work of the professional 
who conceived the first idea. 


By Mr, Piatt: 
Q. When they are produced by mechanical men?—A. You may call 
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them so. It is the artist’s idea, but they are all reproductions, first 
from the clay to the plaster, and then from the plaster to the bronze, and 
from tlie bronze to anything else. 

Q. The same as gas-fixtures or any other articles that are cast, so far 
as the mechanical work is concerned ?—A. Yes, sir; so far as the mechani- 
‘al work is concerned ?—A. Yes, sir; so far, so far as the mechanical 
work is concerned to reproduce it. 


The plaintiff also produced as a witness JonN Quixcy ADAMS WARD, 

who, being duly sworn, gave testimony ten ling to show that he 

38 was a sculptor, and had been since 1850 or 1851. Some of his 

principal works were the statue of Shakespeare in the park, the 

Indian Hunter, the Seventh Regiment Soldier, the Pilgrim, and the 

statue of Washington down in Wall street ; also a group known as the 

Good Samaritan in the Boston Garden. His was chiefly in bronze for 
out-door work. 


By Mr. HARTLEY : 

Q. I show you these three samples ; please examine those and see 
whether you can’t tell from the statues whether they are the professional 
productions of an artist?—A. The word professional bothers me.  [ 
should say those were works of art, certainly; I should not hesitate in 
that. They are in bronze. 

Q. Can you describe how these goods are made?—A. First there is a 
model made; after the permanent model is made, either in wax or 
plaster, then the usual process of casting in asand mold is gone through 
with; that is a difficult thing to describe, but probably the gentlemen are 
all familiar with the process, It is a sand-mold process; they use fine 
sand, loam sand, or plaster, the mold is made in pieces. After it is 

carefully made it is put in the oven and baked. Of course the 
39 mold process is very difficult to describe, especially to gentlemen 

not familiar with the process. After the mold is made and thor- 
oughly baked, then the metal is melted and poured in; after that the 
mold is destroyed and the bronze figure recovered from the mold; then, 
in a general way, the so-called seams, where the pieces of mold come to- 
gether, have to be cleaned off, anc there may be more or less chasing 
done on the work; that is a question of taste, or the wish of the person 
who has charge of it, or the artist. The person’s professional name, if he 
has one, who makes the mold is called a sculptor. We have no better 
word than that. 

Q. Is his artistic labor complete, so far as he is concerned, when the 
model is made?—A. It may or not may be; truly the expression of the 
work is finished ; he may wish to superintend the final finishing of it, but 
it may not be necessary. It certainly would not affect it as a work of art. 
As a work of art the finishing of a clay model makes it complete. The 
statues that are cast from this clay model are his professional productions, 

It is not absolutely necessary for him to superintend it. In bronze 
40 these copies are frequently produced from the original mold or from 

the original model ; and that oftentimes is a source of income to 
theartist!. 

Upon cross-examination this witness testified that in making the statue of 
Shakespeare in Central Park, after gathering his material and data upon 
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which he based his conception of the subject he made a small study, or 
sketch, and then he modeled the large figure. The small sketch was in 
plaster ; the model was in clay ; and he put the clay model in plaster to give 
it a permanent form, as it will not stand in clay. 

Q. And from that plaster sketch or model what is made?—A. It only 
serves as an idea. In my own case I don’t always pay much attention to the 
small statue; I may change it; may make it better; might, unfortunately, 
make it worse. I don’t confine myself to the sketch absolutely, except as to 
the main idea. 

After that I set up the clay model, full size. That I do myself, or through 
my assistants under my direction. After the clay model is furnished I cast 

it in plaster, getting a permanent model in plaster. That is done 
41 under my personal supervision. Then it is sent to the foundry. 

Q. Does it leave your supervision at that point?—A. In my 
case I superintend to the final finishing of the whole work, and that 
was the case with my particular bronze statues that have been referred 

I superintended the casting in the case of Shakspeare. We give 
directions to the finishing men simply to repair. We don’t chase the 
large work that go out doors. I don’t allow any work other than the 
necessary cleaning off the seams and what is called repairing. The re- 
pairing is done at the foundry under my supervision, so that my work 
from the beginning to the completion is either done by myself or under 
my supervision. The work on the Equitable Building, over the entrance, 
in marble, is mine; in that case I made a model one- half size, | think it 
was, and sent one of my assistants to Carrara, in Italy, and had it pro- 
duced there. In that case I gave no personal superintendence. I gave 
him certain directions with reference to the effect, and didn’t see it until 
it arrived in this country. There were some little retouchings afterwards. 

It was produced from my model; I gave him certain suggestions 
42 about enlarging the same. The Good Samaritan in the Boston 

Garden is in granite ; in that case I made a model full size and sent 

it to Boston. I wouldn’t agree to put it in granite, not believing much in 
ranite myself. They had it executed in granite themselves, but I visited 
Soston twice to see the result. I described the process which I gave. 
Visited Boston twice; once when it was almost complete, and after its 
completion. I don’t remember whether at such time I made suggestions ; 
I can’t remember ; it is a long time ago. The Indian Hunter in the park 
ras carried through by me, or by others from my suggestions or direc- 
tions, in the same way as I have described. And the Seventh Regiment 
Soldier was done in the same way ; and that is the case with all my works 
I have described. I don’t know that that course is pursued by other 
sculptors and statuaries ; I only speak for my own case. I am not familiar 
with the works of the kind of which you have samples here. I only have 
a vague idea of how those are made. Am not familiar with the establish- 
ments or the artists who produce them. I can say that they have 

43 been chased—tinished differently—from what we do large works. 
I can’t say that I am very familiar with works of that kind in this 
country and abroad. I see them; I see these things in private houses and 
in the stores. Very likely there are several copies of the same work. If 
this is bronze, which I presume it is, the same process must be gone through 
with in producing each statuette. It may bea plaster model that is used 
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in producing the cast. In a case where many copies were made of a stat- 
uette they would make one bronze model carefully, they would cast and 
finish it carefully, and then they would make their other molds from them, 
because they can handle the sand closer and get a much more perfect cast, 
and it will require much less chasing. The bronze model that I speak of 
could be used any number of times—many thousand times. It would be 
a great economy to the tounder or producer to have a bronze model where 
a large number of the works of the kind are produced ; it is usually the 
case ; they have a model of bronze or plaster. In producing a large number 
of copies it would require more labor to the chaser and finisher to finish 
one from a plaster mold than from the bronze mold, for the reason 

44 | ave, The plaster mold or model might be broken slightly, or 
with care preserved. I have plaster models that have been used 

often. | remember Crawfords group of statuary at that Capitol at Wash- 
Ington ; the one on the pediment, each side, Mr. Crawford was dead be- 
fore the pediment was finished. I should say of Mr. Crawford as a sculp- 
tor, that that was his production, he being dead at the time. There are 
perhaps twenty-five or thirty figures in it. It is a group of philos’phers. 
The plaintiffs also produced the deposition of Leon Barre, taken de bene 
CSC, and admitted by consent, W hich deposition tended to show that he Was 
a salesman and buyer for the plaintiff, and had been for sixteen years ; 
that he had purchased bronze statuary for the plaintiff in Europe since 
ISSO; was acquainted with bronze statuary as a commercial article. 
(Witness was shown the invoice and entry per Republic, named in the bill 
ot particulars in this suit, and ideutified the sume). He states: 

45 | purchased the articles named on the invoice and am acquainted 
with the same. | find on the invoice, case 6004, a bronze statue 

of Bernard Pellisy ; it is about two feet high; a seated figure; it is the re- 
production of a well-known subject. 1 don’t know who the author of the 
original is; 1 am able to state from my acquaintance with the subject 
whether the model from which this statue was made was made by an 
artist or statuary. The method of production of bronze statuary abroad is 
as follows: The artist or statuary first conceives a design; he puts it on 
paper; he studies his subject historically, and then makes a clay model ; 
from that clay model he makes a plaster one which he either sells toa 
founder or reproducer, VW ho Is technically called an eclitor, or else he edits it 
himself. I do not remember the artist of the Bernard Pellisy, but it was 
edited by Viets, of Paris. The editor must for the purpose of reproduction 
either use the clay or plaster model of thestatuary. ‘That wassohere. I find 
next two Roman Gladiators on this invoice. The original model of 

46 that was made by Guillemin and edited by him, and manufactured 
under his immediate personal supervision. He is a well known 
sculptor and statuary, and these are his professional productions. I find 
next the statues of Penelope, Madeline, and the Retour des Champs, 
and busts of Delilah and Shakespeare. ‘The busts are cast by Barbedienne. 
He is the most noted founder of bronze statuary. The others are 
cast by David, who is also a superior founder. I don’t know what artist 
made the original clay model in these cases. J find also on the invoice a 
Venus de-Milo, and Mercury, and David before the Combat, and a Ber- 
nard Pellisy, all cast by Barbaadienne. The original artist is unknown to 
me. Barbadienne is a maker of statues. When a sculptor has produced 
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his clay model, unless he is himself an editor, he expends no further work 

on the subject ; but all subseqnent processes of founding, chasing, and fin- 

ishing are done by the editor. This is artistic work. There is another 

¥ way of making bronze statuary, but the statues in this suit were made as 
I have stated. The Love and Flora, in case 6077, was made by 

47 Basset ; that is, he was the editor. In other respects in was like 
the first. I identify the entry per the Suebia named in the bill of 
particulars ; in case 5995 there are four statu’ttes of Mercury ; in case 5997 
there is another, and they are the same in manufacture as the Love and 
Flora. In all cases of editing it is absolutely necessary for the editor to 
have and use the model of a sculptor. : 

Upon cross-examination this witness gave further evidence tending to 
show that, with the exception of Guillemin referred to, the only other se ulptor | 
is Basset ; all the others are editors. The witness states: I know Basset 
to be a sculptor; I have seen his models. He did not make the mod’ls 
for the Love and Flora. Any number of reproductions in bronze can be 
made from the artist’s medel without any further work of the sculptor. 

The defendant, after opening his case to the jury, produced as a wit- 
ness Joseph Schweitzer, who, being duly sworn, gave evidence tending to 
show that he was the manager of the Ansonia Clock Company, No. 11 

Cliff street, New York City; that he had been engaged in the 
48 business for eleven years, and during that time engaged in the 
manufacture of bronze statuettes. The witness states: We manu- 
facture about 40,000 figures per year, ranging in size from ten inches to 
thirty-six and thirty- nine inches; some similar and some larger than the 
sample produced, I am familiar with the process of their manufacture. 
By Mr. HArtTLey: 
Q. Are they works of art, produced by artists ?—A. No. 
By Mr. Piatt: , 

Q. What are they produced from ?—A. Produced from the real bronze | 
figures, which come chiefly from Paris. 

Q. State the process by which they are made.—A. We make a plaster 
of Paris model of it; when the cast is in brass we chase the cast out, and it 
forms a mold; and this mold we fill with metal, and the metal so put 
into the mold is taken out and chased on, and then it is colored according 
to the color that is wanted. The figures are first chased and then colored. 
The originals may be made from models coming from the other side | 

that are in bronze, and the plaster model is made from that. The 
49 reproduction is made from a brass mold. 


* 
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Q. By what name do you call men who do this work ?—A. There 1 
are different branches. We have chasers who do chasing on the rough cast 
when it comes out of the mold; we have other chasers who chase the 


brass mold itself. Of course when the i impression is taken from the fig- 
ure imported from the other side it is cast in bronze, and this cast is 
chased out, which requires quite a good deal of work. We hire these 
men by the day ; they are really paid by the hour. The articles that are 
made at our establishment resumble those figures before me in appearance. 
The commercial designation of the figures we produce is, imitation bronze | 
figures. The men that are employed to make these figures are not pro- 
fessional sculptors, but professional chasers. They are skilled workmen— 
skilled mechanics. It is mechanical work. 


. 
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On cross-examination by plaintiff’s counsel, this witness further testified: 
By Mr. CLARKE: 

Q. You don’t have any artists in your employ 2—A. Well, they are 

not exactly artists; they are very skilful in theie profession. We don’t 

employ any professional sculptors, nor pay royalties to any. Ihave 
oO) bought models, I don’t know whether the people | bought from 

would be considered as artists or not. The figures we produce we 
sell from 75 cents apiece to $40 a pair; we have some figures that we 
sell at $48 a pair, at wholesale; and we sell some small figures at 75 cents 
apiece. The figures at $48 a pair are about 36 inches in height—some- 
what larger than the figure of David here, including base. 

Detendant also produced as a witness THOMAS MILLER, who, heing 
duly sworn, gave evidence tending to show that he was a brass molder, 
having his place of business at 34 West Third street, New York City ; 
that he employs other men in his business; has had experience in mold- 
ing statues and statuettes, such as those produced here in court. The 
witness further states: If L get such figures as those into my place, gen- 
erally parts will be cut from it and molded in sections. They cut the 

pattern and we reproduce it. The material of the pattern, generally 


ol in plaster, either comes from the studio of the modeler or designer, 
and we take the brass Cust first from the plaster and reproduce it 
as manv times as it necessary, 


Q. From the one brass pattern?—A. Yes; it would last a hundred 
years if it was taken care of. We use this brass model as a pattern that 
we work from for as many copies as is wanted. We cut the model in 
sections, Generally we give it toa laborer or experienced man to mold 
it in sand. This work is generally done in French sand, and it must be 
an experienced man that handles it; for a figure like that weighs twenty 
pounds, A molder like me would get about thirteen or fourteen dollars 
for it for the workmanship that I should do upon it. 

Q. When you reproduce it once ?—A. Yes; so much a pound gener- 
ally. 

(). Do vou vet as much every time you reproduce it?—A. Just the 
same; perhaps from sixty to seventy-five cents a pound from the brass 
Cust, The people that We employ in the work are skilled mech nies, yen- 
erally Frenchmen, who are skilled mechanics; and it is no use putting 


such work in anv one’s hands but them. I have done such work 
52 myself, but | don't do if now, | hire men to do if when it is 
hecessary. In molding these articles we tise the “ithe sand over 


and over again, only for the face of the work we generally put new 


sand on it and block it and prepare it generally for sach work. 


Being cross-examined by plaintiff's counsel, this witness further states: 
By Mr. Hartiey: : 

Q. What isthe metal in a figure like that worth | referring to sample}? 
What is the value of it?—A. It is generally brass and it is bronzed over; 
some make it in real bronze, but mostly it is done in brass. 

Q. What is it worth a pound?—A. Bronze is‘ thirty-five cents and 
brass about thirty ; the cost of making it is sixty to seventy-five cents a 
pound, A man in my business might get for making that figure, if it 
was twenty pounds, thirteen or fourteen dollars. That includes the 
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brass and the workmanship and everything for seventy-five cents a 
pound, We make these things from the designs of American 

53 sculptors. The sculptors bring their models to me in plaster, and 
it is generally done in plaster. 


The defendant also produced as a witness P. KE. Guertin, who, being 
duly sworn, gave te stimony going to show that he was a bronze manufact- 
urer at No. 24 West Third street, in the citv of New York, and had 
been for twenty-five vears in the business of making bronze statues and 
statuettes to a large extent, 

The witness stated as follows: We do all kinds of work, bronze or 
brass, as it comes—figures similar to those that are now before me. We 
employ the best workmen that we can get—skilled workmen, the very 
best we have to have models to make them from, Sometimes the designer 
is the moulder. To design them the man has to get the idea out of his 
brain and put it on paper, and then from the paper he transfers it to the 
clay or plaster, wax, or anything; he puts his idea into the clay model, 

and that work is artistic work. 1b don’t know where is the limit 
54 to what you can call an artist ora mechanic. I don’t know where 
to draw the line. 

The men that we employ to mould we pay by the week or by the day. 
We keep the designer at work all the year around, These artic les are 
moulded in sections sometimes, and sometimes the ‘vy are moulded in one 
piece. When we put it in sections it-is to facilitate ‘the work, They can 
be produced from the same mould only once. The mould is made from 
sand. We have in our establishment these figures in brass and bronze 
both. In making a large number of reproductions we use a brass model 
or anv other model, For making one I take a brass model. We call 
our goods artistic goods, 

The defendant also produced as a witness Jous S. Lance, who, being 
duly sworn, testified that his occupation was that of gilding, silver-plating, 
and bronzing, and that he had been engaged in that business for thirty 
years, and that his pl: we of business was 404 East 18th street, 1n the city 
of New York; ; that he had worked upon bronze statues an] statuettes 

similar to those he saw before him, repairing where thev had been 
55 broken and restoring the color of them, regilding or bronzing or 
silver-plating them. 

This witness further stated: Tam familiar with the process of manu- 
facture of these statuettes, and have been for the last twenty vears. The 
making is in the first place from adrawing. I have got my knowledge of 
the wav in which these articles were manufactured by working in estab- 
lishments where this work ts done—in factories, I have worked at cast- 
ing and finishing myself, even up to the chasing and mounting. 

Bronze statuettes are made by taking a drawing, and after this drawing 
making a model, either out of wax or clay, re producing the same in plaster 
of paris or in brass or in lake. After that it is finished up to the highest 
mark of perfection; it is then sent to the foundry, where it is cast in brass 
or in bronze. After that it is filed to smooth it and bring every part of 
the cast toa complete state. If there are any holes they are closed up by 
a rivet or by screwing parts of wire into them, 

Atter they are finished up in the way of chasing them—a_ term 
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56 that is used for certain branches of the business. This chasing is 
done by fine tools or by riffles—small, very fine tools that can enter 
in any part of the statue—then if the cast has been made in parts, the dif- 
ferent parts are well fitted and mounted, and either brazed or screwed or 
riveted together. After that the pieces are finished in the desired colors. 
[f they are to be antique bronze they can be brought similar to a bronze 
that is a hundred years old by the artistic touch of using chemicals, which 
produce the desired effect. Also by coating the brass or a poor bronze 
metal with a fine metal, such as pure gold, silver, or platina, or anything 
to bring out the different effects of those colors. 
' q. “ What are those men who do the work of casting called ?—A. First- 
class mechanics. 

Q. “And the workmen who work upon this labor who have the models 
furnished to them—what are they called ?—A. First-class mechanics, 
skilled mechanics, 

: Q. “How many times is it possible to reproduce these same 
ay articles ?—A, That depends altogether pon the nature of the model, 

Y. “Can there be a model made so as to reproduce any number 
_of these articles ?—A. Yes, sir. 

(). “ How is it done?—A. If IT hadto it I should make a model of 
metal or brass, finish that up to perfection, and cast any number of them 
after that. 

(). “And that process would be purely mechanical i- a. Yes, sir.” 


Z - ' ; ' : 
No further evidence was offered on either sie, 
" Whereupon the court charged the jury as follows : 
; e ‘ 
' 
' , 
SHIPMAN, JJ/.: 
GENTLEMEN OF THE JuRY: The plaintiffs imported the articles, 
samples of which have been shown vou, as statuary, and claim that they 


were properly dutiable at ten per centum ad valorem. The collector classi- 

fied them as manufactures of copper, dutiable at forty-five per centum ad 
valorem. The plaintiffs appealed in due season from this assess- 

HS ment, and the question for you to decide is whether the articles in 
question should have been properly classified as statuary. 

The plaintiffs take the burden ot proof, and must satisfy you that these 
articles are included in the definition of statuary which the statute gives, 
to wit ; The professional productions ofa statuary or ot an sculptor only. 
The plaintiffs say that these are reproductions in bronze of the work of 
the sculptor, just as the Rogers groups, which are commonly sold, are re- 
productions of the idea as expressed in the original model of the artist ; 
and that the artist who conceived and modeled in clay the David which 
is before you or the Gladiator was a seulptor, and that the model was his 
professional production ; and that it is immaterial whether he retained the 
title to the clay model in his own name or sold the model to another to be 
reproduced, 

And they further say that the test is whether these articles are mechani- 
cal reduplictions in bronze of the original designs of models of the sculptor. 
If thev are reduplications of the original designs or models of the sculptor, 

then the plaintiffs sav that they are professional! productions ; and 
) o9 they say that the entire work, or substantially the entire work, 
: of reproducing in bronze any original work of art which leaves 
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the hands of the seulptor in clay or in plaster is necessarily mechanical] 
and not professional. 

On the other hand, the defendant says that these are not professional, 
but are mechanical productions, and that some of them are simply small 
copies of old statues, such as the Venus de Milo, reproduced by the manu- 
facturer, and that the statuary, or sculptor, as meant by the statute, is the 
man who conceives the idea, and not the manufacturer of the copies. 

In regard to the other statues the defendant says that the designed has 
simply sold his idea which is wrought in clay or plaster, and the pur- 
chaser has reproduced, by mere mechanical means, the design which the 
sculptor or artist had originally made. The defendant says that the en- 
tire work done by the producer of the bronze statuettes is mechanical, and 
that there is nothing after it has left the hands of the original owner 

which can be called the original production of the artist. 
60 These are the two arguments which respective parties submit to 
you. I shall leave it to you to decide the facts. And I further 
say that I do not see any difference between the terms “ statuary ” and 
" sculptor.” 

The defendant’s requests to charge are, first, that in order to find a ver- 
dict for the plaintiffs the jury should be satisfied from the evidence that 
the imported articles were in fact the professional productions of a statu- 


ary or a sculptor only, and not mere copies, or reproductions thereof 


made by the manufacturer, or by the mechanies, or artizans in the employ 
of the manufacturer. 

That I do not charge, because it seems to me not to present the real 
question in the case as it ought to be presented to the jury. It seems to 
me that it doesn’t fairly present the question which L wish to submit to 
you. 

The defendant requests the court to charge, second, that the evident in- 
tent of Congress in putting a lower rate of duty on statues which are pro- 

fessional productions of a statuary or sculptor only than on manu- 
61 facturers of marble or metal is to encourage works of art by dis- 

tinguishing between the productions of an artist and those of an 
artizan or mechanic. That is true. 

Third. That the burden of proof is on the plaintiffs to satisfy the jury 
by a fair preponderance of evidence that the imported articles are in fact 
the professional productions of a statuary or a sculptor only ; and unless 
the jury are su satisfied from such evidence the verdict should be for the 
defendant. Which is true. 

Fourth. That if the jury find from the evidence that the imported 
articles were made, not by professional sculptors or statuaries or by their 
assistants under their direction, but were made by skilled workmen or 
mechanics in the employ of the manufacturer, then their verdict should be 
for the defendant. That I do not charge. 

Mr Puiatr. We ¢ xrpect to each of the refusals to ch: arre our two re- 

uests, to wit, the first and fourth requests. 

The Court. I will say to vou, gentlemen, before you go, th: at if these 

articles had been re produc tions of the original designs in marble I 
62 should have charged the request which the learned district attorney 
presented. The distinction is that these are reproductions in bronze, 
which reproductions from the clay or plaster in bronze must necessarily 


OC ar 


23 
be, to a certain extent, mechanical ; and, therefore, owing to the fact that 
these are bronze and not marble articles, I decline to charge as directed by 
the learned district attorney. | 

The case was given to the jury, and after an absence of two hours a 
written inquiry was sent by the jury to the court, as follows: “ Was the 
intent of the law passed by Congress in reference to duties on works of 
art to mean 10 per cent. ad valorem on original works of art and 45 per 
cent. ad valorem on copies of the originals?” 

The court thereupon sent to the jury the following written reply or in- 
struction : 

The Court. I do not think that such a distinction is to be inferred. 
The statute, in regard to 10 per cent., made it imperative that the works 
should be professional works of a sculptor or statuary only, whether 

they were copies or originals, : 
63 Counsel for the defendant excepted to such reply or instruction of 
the court. 

And inasmuch as the exceptions, matters, and things aforesaid would 
not appear by the record, I have settled, allowed, and signed this bill of 
exceptions on the prayer of the said defendant by his counsel. 

And it is ordered that the same be filed as a part of the record ,herein 
with like force and effect as if the same had been reduced to writing and 
signed and filed before the case was given to the jury. 

Witness my hand at New York this 25th day of March, 1886. 

N. SHIPMAN, 
Judge s 
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64 (Endorsed :) U.S. 7519. U.S. cireuit court, southern dist. of 
N. Y. Charles L. Tiffany versus Edwin A. Merritt, collector. 
Bill of exceptions. Stephen A. Walker, United States att’y, att’y for 
def't. 
Due service of a copy of the within is hereby admitted. New York, 
, 188 . ,att’y for pl’ff. To ,att’y for pl’ff. U.S. 
circuit court. Filed April 3rd, 1886. Timothy Griffith, clerk. 


65 Assignment of errors. 
Supreme Court of the United States. 


Epwin A. MERRITT, PLAINTIFF IN ERROR, } 
a , 


CHARLES L. TIFFANY, DEFENDANT IN ERROR. } 


Afterwards, to wit, on the second Monday of October, in the same term, 
before the justices of the said court, at the Capitol in Washington, comes 
the said plaintiff in error by Stephen A. Walker, his attorney, and says 
that in the record and proceedings aforesaid there is manifest error in this, 
to wit, that by the record aforesaid it appears that the judgment aforesaid 
in form aforesaid given was given for the said defendant in error against 
the said plaintiff in error, whereas by the law of the land the said judg- 
ment ought to have been given for the said plaintiff against the said de- 
fendant. 
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JOHN B. ANTHONY VS. THE LOUISVILLE & NASHVILLE R. R. CO. 1 


l Unitep STATES OF AMERICA. 88: 


The President of the United States to the honorable the judges of 
the circuit court of the United States for the eastern district of 
Missouri. ( rreeting 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea whic’: is in the said circuit court, before you, . 
at the March term, 188-, thereof, between John B. Anthony, plain- 
tiff, and The Louisville and Nashville Railroad Company, defendant, 
a manifest error hath happened, to the great damage of the said 
plaintiff, as by his complaint appears, we, being willing that error, 
if any hath been, should be duly corrected and full and speedy jus- 
tice done to the parties aforesaid in this behalf, do command you, 
if judgment be therein given, that then, under your seal, distinctly 
and openly, vou send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same at Wash- 
ington on the second Monday of October next, in the Supreme Court 
to be then and there held, that, the record and proceedings afore- 
said being inspected, the said Supreme Court may cause further to 
be done therein to correct that error what of right and according to 
the laws and customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this fourth day of June, in the 
year of our Lord one thousand eight hundred and eighty-six. 

Issued at office, in the city of St. Louis, with the seal of the circuit 
court of the United States for the eastern district of Missouri, dated 
as aforesaid. 

f Seal of the United States Circuit Court, ) 
’ Eastern District of Missouri. ; 
A. P. SELBY, 
Clerk Circuit Court United States, Eastern District of Missouri. 
Allowed by— 
SAMUEL TREAT, Judge. 
2 [ Endorsed :] No. 2547. United States circuit court, eastern 
district of Missouri. John B. Anthony vs. Louisville & Nash- 
ville Railroad Co. Writ of error to the circuit court of the U.S., 
east. dist. of Missouri. Returned and filed 4th day of August, 1836, 
A. P. Selby, clerk. 


Return to Writ. 


UNITED STATES OF AMERICA, |... 
Eastern District of Missouri, f 


In obedience to the command of the within writ I herewith trans- 


. mit to the Supreme Court of the United States a duly certified tran- 


script of the record and proceedings in the within-entitled case, with 
all things concerning the same. 
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In witness whereof I hereto subscribe my name and affix the 
seal of said circuit court, at office,in the city of St. Louis, this fourth 
day of August, A. D. 1886. 


{ Seal of the United States Circuit Court. ) 


: Kastern District of Missouri j 
A. P. SELBY, 
Clerk of said Court. 
3 The United States of America to the Louisville and Nash- 4 


ville Railroad Company, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
eastern district of Missouri, wherein John Bb. Anthony is plaintiff in 
error and you are defendant in error, to show cause, if any there be, 
why the judgment rendered against the said plaintiff in error, as in 
the said writ of error mentioned, should not be corrected and why 
speedy justice should not be done to the parties in that behalf. 

Witness the Honorable Samuel Treat, judge of the circuit court of 
the United States for the eastern district of Missouri, this 4th day of | 
June, in the year of our Lord one thousand eight hundred and 
eighty-six. | 


SAMUEL TREAT, ‘sg 
Judae. United States District Court, Eastern District of Missouri. “A 
4 | Endorsed :] United States circuit court, eastern district of 
Missouri. John B. Anthony vs. Louisville & Nashville Rail- | 
road Co. Citation. Filed June 4th, 1886. , clerk. 
Service of the above citation acknowledged this June 21st, 1886. | 
HENRY W. BENET, | 


Att'y for Louisville & Nashville R. R. Co. 


5 Unirep STATES OF AMERICA, |} , 
, . . + . . “ S a . 
astern Disirict of Missouri, | | 


ae 


In the Circuit Court of the United States in and for said District. 


Be it remembered that on the third day of August, A. D. 1885, 
there was filed in said court a certain petition in words and figures 
following, to wit: 


; 


THE LOUISVILLE & NASHVILLE RAILROAD CO. 


Petition. 


UNITED STATES OF AMERICA } 


’ 


: ' . . . . ao 
Eastern District of Missouri, j 


In the Cireuit Court of the United States, Eastern District of Mis- 
sourl. September Term, 1885. 


JoHN B. ANTHONY 
v8. 


LOUISVILLE & NASHVILLE RAILROAD CoMPANY. 


Plaintiff states that he is a citizen of the State of Rhode Island. 

That the defendant is a corporation and citizen of the State of 
Kentucky and having its principal place of business therein. 

Plaintiff, for his cause of action against the defendant, states that 
at the time hereinafter mentioned the defendant was a corporation 
duly incorporated under the laws of the State of Kentucky, was the 
owner of a certain railroad known as the Louisville & Nashville 
railroad, together with the tracks, cars, locomotives, and other ap- 

purtenances thereto belonging, and was a common carrier of 
6 passengers thereupon for hire between the places hereinafter 
mentioned. 

That on the 25rd day of October, 1883, he was a passenger 
on the defendant’s line of railroad for the purpose of being conveyed 
thereon to the city of St. Louis, State of Missouri; that he was going 
from Louisville, Kentucky, to said city of St. Louis, and paid said 
defendant for such service in conveying him to said city oni its said 
line of railroad the usual and customary charge. 

That while he was such passenger, on the 23rd day of October, 
1883, the track used by defendant’s road about three and a half miles 
east of East St. Louis, Illinois, was defective and unsound and unfit 
to be used for that purpose, which the defendant might and would 
then and theretofore have known by due care, but not regarding its 
duty it negligently suffered it to be used, and while the car used by 
the defendant to convey the plaintiff was proceeding with said plain- 
tiff therein on sald defective and unsound track it was, by reason of 
said defect and unsoundness and the negligence of the defendant 
and itsservants, thrown from the track and the plaintiff was bruised 
and wounded and otherwise injured. 

That by reason thereof the plaintiff became and was for a long 
time ill; was obliged to and actually did expend the sum of eight 
hundred (800) dollars in medical and other treatment and attend- 
ance in attempting to cure and caring for himself; that he was una- 
ble to attend to his business, and may be unable to actively pursue 
his business hereafter, to his damage in the sum of twenty thousand 
dollars, for which sum he demands judgment and for his costs. 

NATHAN FRANK, 
Attorney for PUt ff. 


. 
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i 4 JOHN B. ANTHONY Vs. 
{ 7 Upon the filing of said petition there was issued a sum- 
mons, which, with the marshal’s return thereon, is in words 
and figures following, to wit: 
Summons 
Unirep STates OF AMERICA, ee 
Kastern District of Missouri, ( oo 
— 
In the Circuit Court of the United States in and for said District. 
The President of the United States of America to the marshal of the 
United States in and for said district, Greeting : 7 | 
You are hereby commanded to summon Louisville & Nashville 
Railroad Company,a citizen of the State of Kentucky, that it be and 
appear before the honorable circuit court of the United States in and 
for the eastern district of Missouri on the first day of the next term 
thereof, to be holden at the city of St. Louis, in and for said district, 
on the third Monday of September next, then and there to answer 
the complaint of John B. Anthony, a citizen of the State of Rhode 
Island, as set forth in the petition filed in said courton the third 
day of August, A. D. eighteen hundred and eighty-five. 
Hereof fail not, and have you then and there this writ. iy 
Witness the Honorable Morrison R. Waite, Chief Justice of the sa 


Supreme Court of the United States, the 3rd day of August, A. D. 
eighteen hundred and eighty-five. 
Issued at office, in the city of St. Louis, under the seal of said 
circuit court, the day and year last aforesaid. 
[SEAL. | A. P. SELBY, Clerk, * 
By T. L. CRAWFORD, Deputy. 


S ~ Marshal’s Return. 


Unirep STATES OF AMERICA, } 
7 5 3 . ° ; a | 
Eastern District of Missouri, | 


I return on this writ that I executed the same on the 3rd day of 
August, A. D. 1885, by delivering a copy of the same, with a copy of 
the complaint attached, to John W. Mass, the assistant gen | passenger 
agent of the said Louisville & Nashville Railroad Company, the de- ~ 
fendants herein named, and the person in charge of the office of said 
defendants at St. Louis, in above district. 

J. E. D. COUZINS, 

) United States Marshal, Eastern District of Missouri. 


And afterwards, to wit, on the 14th day of October, A. D. 1885, 
there was filed in said cause an answer in words and figures follow- 
ing, to wit: 
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d | nswer. 


UNITED STATES OF AMERICA, 
- . . . . ° ae | 
Eastern District of Missouri, | 


In the Cireuit Court of the United States for the Eastern Dist. of 
Miss ~~ 
Jiissourl. 


J. B. Antuony, PI’, 
is 


LOVISVILLE AND NASHVILLE R. R. Co.. Def’t. 


The defendant comes, by attorney, and, for answer to plain- 
9 tiff’s petition in the above-styled cause, denies each and every 
allegation or statement in said petition contained. 

For a further defense and answer to said petition defendant 
says that on or about the 23rd of October, 1883, about three and 
one-half miles from the city of East St. Louis, State of Illinois, a 
train of cars, hauled by its locomotive over its road-bed were thrown 
therefrom by reason solely of a latent or hidden defect or flaw in the 
interior or body of a steel rail laid in the track on said road-bed. 

That no outward inspection or observation could discover or de- 
tect said defect or flaw for the reason that said steel rail on its sur- 
face was apparently perfect and without defect and in ail respects 
adapted to the uses to which it was put. 

That said steel rail containing said flaw or defect by reason 
thereof was fractured while said locomotive and train of cars was 
passing over sald ral, and thereby the sleeping Car, being the last 
coach in said train, and one passenger coach immediately in front 
of it, were thrown from the track. All the other portion of said 
train, consisting of the locomotive, tender, the baggage cars, three 
passenger coaches, and one sleeping coach, passed over said rail in 
safety and were not thrown from the track. 

HENRY W. BOND, 
Attorney for Defendant. 


And afterwards, to wit, on the 15th day of March, A. D. 1886, 
there was filed in said cause a reply in words and figures as follows, 
to wit: 


Replication. 


Circuit Court of the United States for the Eastern District of 
Missouri. 


10 Joun B. Antuony, Plaintiff, 
i's 


LOUISVILLE & NASHVILLE RAILROAD Company, Defendant. 


Now comes plaintiff and, for reply to the new matter set up in de- 
fendant’s answer, denies each and every allegation thereof and asks 
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for judgment for twenty thousand dollars and costs, as prayed for in 
his petition. 
NATHAN FRANK, 
Att'y for PUtF. 


And afterwards, to wit, on the 26th day of March, A. D. 1886, the 
following, among other, proceedings were had and appear of record 
in said cause, to wit: 

Case Called. 


J. B. Anrnony, Plaintiff, } 
| 
| : eo , » 2547. 
LOUISVILLE AND NASHVILLE RaAILRoAD Company, De- | 
fendant. 


Now comes the parties, by their attorneys—the plaintiff by Nathan 
Frank and the defendant by Henry W. Bond—and the defendant 
files motion and affidavit for continuance herein, which motion, 
being by the court considered, is overruled; and this case being now 
regularly called for trial, it is ordered that a jury come, and there- 
upon come said jury, to wit, F. M. Gifford, Dabney Bowles, J. G. 
Depoyster, Curtis Rainier, Luther Armstrong, Henry 8S. Carroll. W. 
A. Suell, W. W. Kirkpatrick, J. A. Seigelman, Isaac Hockailay, J. B. 
Price, and W. B. Elliott, twelve good and lawful men, duly em- 
paneled and sworn to well and truly try the issues joined herein, 
and thereupon the hearing of this cause was proceeded with; but 

not being concluded at the hour of adjournment, it 1s ordered 


1! that further proceedings herein be continued until to-morrow 
morning. 


And afterwards, to wit, on the 27th day of March, A. D. 1886, the 
following further proceedings were had and appear of record in said 
cause, to wit: 


Case Further Heard. 


Joun B. Antuony, Plaintiff, ) 
v8. » 2547. 
LOUISVILLE AND NASHVILLE RatLroap Co., Defendant. 


Now again come the parties, by their attorneys, and the jury, as 
on yesterday, and the hearing of this cause was resumed; but, not 
being concluded at the hour of adjournment, it is ordered that fur- 
ther proceedings herein be continued until to-morrow morning. 


And afterwards, to wit, on the 29th day of March, A. D. 1886, the 
foliowing further proceedings were had and appear of record in said 
court, to wit: 

Judgment. , 
Joun B. Antuony, Plaintiff, 
Ss. ‘tapes 


LOUISVILLE AND NASHVILLE RAILROAD Company, Defendant. 
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Now again come the parties, by their attorneys—the plaintiff by 
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Nathan Frank and the defendant by Henry W. Bond—and also 
come the jury as on yesterday, to wit, F. M. Gifford, Dabney Bowles, 
J. G. Depoyster, Curtis Rainier, Luther Armstrong, Henry 5. Carroll, 
W. A. Suell, W. W. Kirkpatrick, J. A. Seigelman, Isaac Hockaday, 
J. B. Price, and W. B. Elliott, who, after hearing the evidence and 
arguments of counsel and receiving the charge of the court, return 
the following verdict: 


“We, the jury in the above-entitled cause, find for the 
-_ 12 defendant. 
a 3 b. PRICE, Fore man.” 


It is therefore considered by the court that the plaintiff take noth- 
ing by his writ herein; that the defendant, The Louisville and 
Nashville Railroad Company, go hence without day and recover of 
the plaintiff, John B. Anthony, its costs herein expended, and that 
a fee bill of execution issue therefor. 


And afterwards, to wit, on the 17th day of May, A. D. 1886, the 
following further proceedings were had and iL p) pre ur ol! record in sald 
cause, to wit: 


| Bill of Lxceptions Filed. 
J. B. Anruony, Plaintiff, ) 
- v8. 2547. 


LOUISVILLE AND NasHvILLE RarLroap Co., Defendant. } 


Now comes the plaintiff, by attorney, and presents to the court his 
bill of exceptions, which is allowed, signed, and ordered to be filed 
and made part of the record herein. 

Said bill of exceptions is in words and figures following, to wit: 


Bill of Exceptions. 
In the United States Circuit Court. 


J. B. ANTHONY 
re. 


LOUISVILLE & NASHVILLE R. R. Co. 


ae 
te it remembered that the above-entitled cause came on for hear- 
° ing before his honor Judge Treat and a jury in the circuit court 
of the United States in and for the eastern district of Mis- 
13 souri, St. Louis, Missouri, on the 26th day of March, 1886, 


when the following proceedings were had: 
Appearances: Messrs. D. P. Dyer and Nathan Frank, for plaintiff; 
Henry W. Bond, for defendant. 
The plaintiff, to sustain the issues on his part, offered] evidence as 
follows : 


S JOHN B. ANTHONY VS. 


J. B. ANnrnony, being duly sworn in his own behalf, testified as 
i follows: 


Direct examination by N. FRANK, Esq.: 

(). State your name. 

A. My name is John B. Anthony. 

Q. You are the plaintiff in this suit? 

A. lam. 

(). You are a citizen of Rhode Island ? 

A. I reside at Providence, Rhode Island. 

Q. A citizen of that State, are you? 

\. I am, sir. 

(). What business were you engaged in in October, LSS3 ? 

A. In October, 1883, I was treasurer and general manager of the 
Household Sewing Machine Co., located at Providence. 

(). Did you make a journey from Providence in October, 18853 ; 
and if so, from what point to what point? 

A. | made a journey in October, 1885, leaving Providence early 
in that month. 


The Court: It is not denied that the gentleman left there during 
that month and met with an accident; the only question is as. to 
whether there was any negligence on the part of the company. 

CouNSEL FOR PLaIntirr: And the extent of the injury. 

COUNSEL FOR DEFENDANT: Yes, sir; it is admitted that the plain- 
tiff was injured while a passenger on defendant’s road, and the ques- 
tion is as stated by the court. 


Q. State, Mr. Anthony, when you discovered or learned or found 
out that you had been injured as a passenger on board a Louisville 
& Nashville Railroad train. State what it was, what was 

14 your condition when you came to realize your condition. 

A. On the morning of the 23rd of October, as the train 
was approaching East St. Louis—the exact distance from East St. 
Louis | know nothing about—Il was aware of the carin which | 
was seated being thrown from the track, and, as I felt myself flying 
in the air, I knew that something had happened, but to the extent 
of the injury I had sustained I knew nothing whatever until a con- 
siderable length of time afterwards. I think the first recollection I 
had of anything after the accident was that persons were standing 
over me and doing something I scarcely know what. I realized 
then that I had met with an accident; that, perhaps, was in the car 
in which I was being conveyed to St. Louis from the point of the 
accident. 

Q. It was not the car that was capsized ? 

A. No, sir; it was some other car I was in. 

Q. Well, what were the nature of your injuries, as you learned 
them afterwards ? 

A. I was conveyed to the Southern Hotel, in St. Louis, and then 
| I began to realize my condition, that I was seriously injured about 
the head and face and bruised somewhat about the body. I was at- 
tended by physicians there, and 1 think also by physicians who 
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‘ame to the scene of the wreck. I was taken to the hotel I re- 
mained at the hotel in St. Louis about 10 days. I was attended there 
by frieuds who came to me, and I afterwards succeeded in reaching 
mv home. 

Q. Now, will you state the nature of the injuries that you dis- 
covered at the time you was at the hotel on account of this acci- 
dent ? 

A. My injuries were cuts on the head—on the tcp of the head— 
two or three in number. I was not aware at the time of the acci- 
dent of them, and, in fact, knew little about it, except what was told 

me later. My lip was cut also and it was sewed up. I was 
15 otherwise bruised. My head was sewed up in several places. 
I was ¢ ntirely incapacitated for work. 
(). How about your nose? 
A. My nose was injured. I was told at the time it was broken. 


COUNSEL FOR DEFENDANT: Never mind what you was told. 


. How long did you remain at the hotel or were you obliged to 
remain there under treatinent ” 

A. I was in great haste to get away, but I remained there, accord- 
ing to my hotel bill,9} days. As I remember, it was about 10 days; 
my hotel bill shows ae days. 

(). Then vou proceeded on your journey homeward, did you? 

A. | did, sir: iit} attendant Wis secured for me who attended to 
my wants and provided for my comfort as much as possible. 

Q. An attendant accompanied you”? 

A. Yes, sir; as far as Cleveland, at which point I was met by 
another gentleman, who had come out from Providence, and the 
one who started from here then left me, and I was accompanied 
from that point by a personal friend. 

(). State the name of the gentleman who attended you at the 
Southern. 

A. | was attended by Drs. Powers WX Mudd, of this city. 

(). Now, after your return to your home, at Providence, you may 
state to the court and jury how long you were confined to your 
home by your condition and under the care of physicians. 

A. I had serious difficulty in the journey home. I had very 
great anxiety to get home, and when I got there I was attended by 
| physician and confined to the house several weeks, not being able 
tao out at all, and afterwards I began to get out a little; but fora 
minber of months I was unable to attend to any matter of business 
f any kind of any importance. 

@. And as to your general health at that tine, what was 
16 vour condition, physically and mentally ? 

A. Previous to that time, 1 think, I was a very sound, 
healthy, strong man, but for a long time afterwards I was very much 
weakened, but gradually recovered my strength, though | have never 
considered.myself as healthy and as sound a man as I was before. 


Counsel for defendant objected to what he considered. 


The Court: Proceed and explain. 
2—344 
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Witness continuing: I have never considered myself as sound 
and as healthy a man since the accident as I was before. 

(). State to the court and jury the difference since the accident 
and before with r spect to your powers of endurance and vigor. 

A. I think I can state with absolute certainty that my memory 
has been considerably impaired; I know that from observation in 
connection with business affairs, and I know that my powers of en- 
durance, physical or mental, are not equal at all to what they were 
before. 

(). Now, with respect to your business affairs, for how long a time 
were you incapacitated for attending to your duties in connection 
with your position there ? 

A. | have never taken on the same duties or duties to the sare 
extent since that time. While I was still here in St. Louis as- 
sistant treasurer of the corporation was elected, and in thgzéllowing 
Feb. that assistant was made treasurer, so that I have Never per- 
formed the duties of that office since the time of ny accident. 

Q. Who paid the expenses, Mr. Anthony, while you were at the 
hotel? 

A. All expenses, so far as I know, were paid by the Co. that I rep- 
resented and stands on the books against me. 

Q. That is, you paid the expenses? 

A. Yes, sir; the company telegraphed to its agent here, instructing 
him to pay all the expenses and be careful that everything was done 

that was possible. 
17 (). That is, the Household Sewing Machine Co. telegraphed 
that? 

A. Yes, sir. 

Q. And that is charged to you ? 

A. Yes, sir. 

Q. You paid all the expenses ? 

A. Yes, sir. 

Q. To what expense have you been, Mr. Anthony, on account of 
these injuries ? 

A. ‘The account standing on the books of the Household Sewing 
Machine Co. at the present time amounts to 750 odd dollars. 


CoUNSEL FOR DerenpANT: We don’t like to be captious, but we 
object to all this matter. 


Q. What were the amounts of expenses as the Southern Hotel for 
your pliysicians and medicines ? 

A. And my attendants and all such expenses as came from this 
accident amount to 750 odd dollars and some cents, if I remember 
ee 

ee You had a physician in Providence; what was his name 

. Dr. Radieve; he attended me in Providence on my arrival cal 
aia so for about two montlhis. 

Q. You paid him? 

A. Yes, sir. 

(). How much ? 

A. His bill was $130. 
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Q. Do you know the amount of Dr. Powers’ and Dr. Mudd’s 
ar 

A. I can tell by referring to the bill. It was about the same sum, 
I think; I don’t know precisely. (Examines bill.) Drs. Powers 
and Mudd charge $135. 

®. The hotel bill—have you got that there ? 

A. The hotel bill was $1535.40. 

Q. Do you know whether the train you were upon was late when 
it reached Belleville on its way to St. Louis? 

CoUNSEL FOR DerenpANtT: Of your own knowledge. 

Q. Was any statement made by any of the employees in charge 
of the train? 

A. I was informed by those on the train-—— 


CouNSEL FOR Derenpant: We object to what he was informed. 


18 Witness continuing: I am very certain; I would not like 
to swear to a minute, but I am sure we were behind time. 

©. How much behind time ? 

A. As far as I was able to judge, half an hour. 

Q. You may state whether or not the train was proceeding at a 
rapid or slow rate of speed. 

A. I realized and believed at the moment of the aecident that we 
were travelling rapidly. 


COUNSEL FOR DEFENDANT: We except to that statement. 


Witness continuing: | remember distinetly of being seated upon 
the edge of my seat, feeling a little uncomfortable at what I believed 
was an unusually rapid rate to travel under such circumstances. 

Q. The marks produced by this catastrophe are still upon your 
head ; they still appear there? 

A. Yes, sir: | believe they do. 

Q. And that has been 2} years since? 

A. Yes, sir; they are here on the top of my head. 


Cross-examination by Henry W. Bonn, Esq. : 


CoUuNSEL FOR DerenpDANT: I don’t like to interrupt the witness, 
but the ground of our objections to his statements about his belief 
yout the rate of speed was that there was no pretence in the alle- 
ions of that kind. 
COUNSEL FOR PLAINTIFF: I said proceeding ata high rate of speed. 
The Court: The pivotal point, as I understand it, is simply 
whether it was caused by negligence of the company, this accident, 
or whether it was an accident that could not be averted or foreseen. 
This gentleman states that he thought it was traveling at a high 
rate of speed. That is an element for the jury to consider, that in 
order to make up lost time they were running a little more rapidly. 


19 Counsel for defendant objected to its introduction and ex- 
cepted to the ruling of court on the ground that it was not 
stated in the petition. 
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A. Lam in my 57th year. 

@. When was your last birthday ? | 
A. The Ist day of October. 

Q. On the Ist day of last October you were 57 years of age? 

A. No, sir; I was 56. 4 
Q. You are entering on your 57th year? ; 
A. Yes, sir. . 
Q. Mr. Anthony, you have spoken something about $750 having ; 

been paid out. Did that include the Southern Hotel bill ? 
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How old are you? 


A. Yes, sir. 
Q. Did it include those other bills that Mr. Frank has asked you 
about ? 


A. I think so. 

Q. Who paid that money—whose money was It” 
A. The Household Sewing Machine Co. 

©. How much is that sum total ? 

A $756.90. 


The Court: Under what circumstances did they pay it? 

A. I was the treasurer, or rather general manager, of the Co., and 
the Co. telegraphed to its agent here to pay all bills. I was then 
incapacitated. I knew nothing about the amount of money paid | 
them. 


Q. The company paid that money ? 
A. Y es. sir. | 
Q. You personally didn’t pay it’ 


Zz No, sir: it stands to my debit there. 
(. Have you ever paid that back to the company ? 
A. No, sir; I am under engagement to do so. 


COUNSEL FOR DEFENDANT: Never mind, answer my question on 
cross-examination. Of course, you know your own counsel will let 
you get in what you want to inject afterwards. 

Redirect examination by N. Frank, Esq.: 


Q. This amount is charged to you and you are under an obliga- 
tion to pay that monev ” 


20 Counsel for defendant objected to the question. 


The Court: The sum total of all the amounts paid is $706.°! 


or 
advanced by the company and charged to him? 
COUNSEL FOR PLAINTIFF: That is it, your honor. lis 


Dr. Mupp, being duly sworn on behalf of plaintiff, testified as 
follows: 
Direct examination by N. Frank, Esq.: ; 
The Court: Are you acquainted with this gentleman ? 
A. Yes, sir. 
Q. You remember him ? 
A. Yes, sir. 
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Q. You were paid your bill ? 

A. Yes, sir. 

. What was the extent of his injuries, do you remember’? 

A. I remember the scalp wound was an extensive one and he had 
some other bruises; those, with the shock, I think, were the chief in- 
juries as | remember them. 

The Court: Did they affect him permanently ? 

A. I could not say ; he recovered apparently very well. 


The Court: Then there is no permanent injury except the scar, 


Q. What connection would that shock to his scalp have with 
reference to permanent injury with reference to memory? 


Counsel for defendant objected Lo the question. 
The Court: Let the Dr. state. 


A. The shock would be dependent upon the manner of the receiv- 
ing of the blow and the instrument with which it was inflicted. I 
don’t know enough about that to give a positive opinion of it. He 
_might have had a much greater shock from a much smaller scalp 
wound than that he received, and vice versa. 

Q. How much of a scalp wound was that? 

21 A. As I remember the case, the shock was quite, well 

marked during the first week or three days; the evidences of 
permanent injury were absent at that time—I mean. he recovered 
promptly from that shock, and when he left here there was then 
not much evidence of a permanent injury. I don’t know that the 
evidence that we had at that time would necessarily lead us to infer 
that there was any permanent injury other than the scar. 
(). You were the consulting surgeon ? 
A Yes, sir. 
Q. Dr. Powers was in charge of the patient? 
A. Yes, sir. 
Q. How long was this wound on the head ? 
A. Several inches. I don’t remember how long. 
(). Was the bone bare? 
A. The bone was denuded. The cut went to the bone, I think. 


Cross-examination by Henry W. Bonn, Esq.° 


Q. Mr. Anthony went home 8 or 9 days after the injury ? 

A. About that time. 

Q. He recovered quite rapidly? 

A. Yes, sir; made a good recovery. 

The Court: How long was it after he was injured before you saw 
him? 

A. He came in the hotel one evening and I saw him the next 
morning in consultation. 

The Court: You saw him, on and off, for 9 days after that? 

A. Yes, sir; but not regularly. 

©. Your bill and Dr. Powers’ was $135? 
A. I don’t recollect the amount. 
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©. You saw him before he started off ? 
A. Yes, sir. 
Q. As fur as you could detect, there was nothing to prevent his 
travelling or no permanent injury ? 

A. No, sir. 

CoUNSEL FOR PLAINTIFF: You have never seen him since? 


A. No, sir. 


22 Dr. E. M. Powers, bei 
tiff, testified as follows: 


duly sworn on behalf of plain- 


ig 


Direct examination by N. FRANK, Esq.: 


Q. State your full name. 

A. Edward M. Powers. 

(. How long have you been practicing medicine? 
"A. About 30 years. 

Q. Do you remember of being called in at the Southern Hotel 
about October, 1883, to look after the injuries sustained by Mr. 
Anthony, plaintiff ? 

A. Yes, sir. 

(. Will you please state to the court and to the jury the condi- 
tion in which you found Mr. Anthony when you were called in, and 
the extent of his injuries? 

A. I can describe the injuries on the individual: the marks are 
there still. (Mr. Anthony steps up to the Dr. and his injuries are 
explained to the jury.) 

Witness continuing: I found this gentleman suffering mestly 
from the shock at the time I met him. He was delirious and I re- 
garded his condition as very serious. He had a lacerated wound that 
commenced here (indicating with finger). You may see the cicatnx, 
which still remain. The wound commenced at this point (indicating) 
and extended backwards; then descended obliquely downwards to 
the temporal region. He also had an incised lacerated wound of the 
lip; he also, when he recovered from the shock, when he became 
thoroughly conscious, complained to me of a pain in the right limb, 
although, if my recollection serves me right, this referred to some 
other point and was due to some injury in the spinal region, for I 
examined the limb and there was no evidence of any contusion— 
there was no evidence of any injury at the site of the pain—and 

[ attributed it to some injury to the nervous distributor 
23 to that part. He recovered very rapidly, and I think the re- 
covery was very good. 

Q. How long were you in attendance on him there, Dr.? 

A. I think, sir, that when I was summoned to appear in this case 
I looked at the register at the hotel to see at what time I was called 
tosee him. I was called to see him,I think, about 11 or 12 o’clock 
on the 23rd of October and he left the hotel, I think, on the Ist or 
2nd of November ? : 

The Court: About 9 days? 


. 


A. Yes, sir; 9 or 10 days. 
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Q. Will you please state to the court and jury how deep these 
wounds were Upon the head—whether the bone was bare ? 

A. Portions of the wound the bone was bare. 

Q. What was the length ? 

A. You can see it on the scalp there; I have not measured it; it 
extended to the middle and then transversely downward. 

Q. What did you do towards repairing the wound. in the lip— 
was it sewed up? 

A. Yes, sir. 

Q. And the scalp wound—how about that? 

A. We brought the edges in apposition and maintained them in 
apposition. 


Cross-examination by Henry W. Bonn, Esq.: 


Q). Dr., the recovery was rapid so that he could travel, was it not? 
A. The recovery was rapid, although he traveled a little sooner 
than I should have desired him; but he was so anxious to see his 
family that I deemed it prudent to let him go home. 
Q. And understanding his case as you did, and the prompt re- 
covery, you let him go? 
A. Yes, sir. 
©. How much did you charge ? 
A. I don’t recollect; it was $140 or $150. 
The Court: That included Dr. Mudd’s? 
A. No, sir; I think not. 
24 Q. Were your bills separate? 
A. Yes, sir. I am notsure about that, but I think it was 
about $140. 
The Court: I understood from previous testimony that you 
yourself and Dr. Mudd together charged about $135. 
A. Well, sir, I cannot be positive about that. I can see the bill 
and can ascertain that when I go to my office; but I think it was 
something about that; perhaps that was the amount. 


Counsel for plaintiff read in evidence depositions of David M. 
Read, Gustav Radeke, J. L. Pierce, M. B. Anthony, B. F. Thurston. 
Said depositions are in words and figures following, to wit: 


Davip M. Reap, a witness of lawful age, being produced, sworn, 
and examined on the part of the plaintiff, deposeth and saith: 


Int. 1. What is your name, age, residence, and occupation, and 
are vou acquainted with the plaintiff in this case? 

Ans. David M. Read; age, 53; residence, Bridgeport, Connecti- 
cut; occupation, merchant and manufacturer. .I am acquainted 
with the plaintiff in this case, and have been since October 23, 1883. 

Int. 2. Were you or not in the company of Mr. Anthony on said 
23rd day of October, 1883? If yea, where and under what circum- 
stances ? 

Ans. I was. I purchased a sleeping-car ticket for a section on the 
Louisville & Nashville railroad in Louisville on the 22nd of that 
month. Upon occupying that section I saw Mr. Anthony take the 
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section opposite, recognizing him from having seen him at the table 

of the Galt House, in Louisville. I had some general conversation 

with him that evening, and on rising the next morning we passed 

the compliments 0} the day and had some general conyersa- 
tion. 

25 Int. 3. On which side of the car was Mr. Anthony sitting 
with reference to the farward end of the car? 

Ans. On the right, looking toward the forward end of the car. 

Int. 4. Did anything happen to said train on which you and Mr. 
Anthony were? If yea, state particularly in narrative form. 

Ans. Yes. About about half past seven in the morning, as we 
were between Belleville and East St.Louis, I felt the sensation of the 
ear which we occupied being off of the track and bounding over the 
ties At the same moment this car was thrown over upon its side 
and dragged a short distance in that position—I don’t know how 
far. | was thrown over onto the side of the car, being buried some- 
what in the furnishings or debris that came from the other side— 
the upper side. The car, having been thrown from the track on the 
left hand, was tipped over to the left and I was on the down side. 
The first person or thing, as I raised myself up, that I encountered 
was Mr. Anthony. I have a recollection of seeing him as he was 
thrown over me and struck the car. I raised up and took hold of 
him and he was bleeding very profusely from the head, covering my 
head and clothing with his blood. He rushed forward and I with 
him for a certain distance. We were not far from the end of the car. 
In the meantime, the door having been pried open by a passenger, 
Mr. Anthony went through the door. After a very short time I 
followed and saw Mr. Antiony sitting on the bank near,the track, 
where he apparently had crawled after going out of the door. He 
was very near the end of the car. As quick as I discovered him I 
called a man; I don’t know who he was. We raised him’ up and 
with the assistance of some others lifted him into the rear car, which 
was left standing upon the track, and laid him out upon the rear 
seat of the car. By the assistance of my wife and another lady we 

bound his head as tightly as we could with towels to stop the 
26 flow of blood. At that time he was so much exhausted that 

[ was frightened—we were all frightened—and supposed he 
was dying. I gave hima potion of whiskey, and soon after some 
quinine pills. He afterwards revived a little and spoke of his wife 
and children, and then again was deranged and nervously violent ; 
then again he awoke out of his stupor and asked where he was and 
where he came from. 

This occurred in the car while the engine had gone to East St. 
Louis, said to be a distance of about six miles, I believe, to procure 
surgeons, which caused a delay on the track, to the best of my rec- 
ollection, of an hour and a half, of which action I complained at 
the time, saying that the railroad officials should have known mere 
of the state of the injuries before taking such action and should 
have hurried us into St. Louis. 

After the engine returned with the surgeons from East St. Louis 
they were still delaying the train by holding it there while dressing 
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small wounds. I appealed to the conductor, saying that I thought 
the delay was unnecessary, and that Mr. Anthony ‘would die if “he 
did not start the train immediately. He took action on my appeal 
and did start the train very soon. Mr. Anthony remained in about 
the same condition until we arrived in St. Louis. A carriage being 
procured, he was taken in the carriage to the Southern Hotel. 
During the ride in the carriage he was very excitable, frantic, and 
wild, and upon arriving at the hotel he was completely exhausted, 
so much so that we feared we should not be able to get him to his 
room alive; but after giving him more stimulants we got him to 
his room and onto the bed. 
In the meantime I had telegraphed to his agent in St. Louis 
27 from East St. Louis and he met us at the hotel. A surgeon 
connected with the hotel, I believe, Dr. Powers by name, I 
think, was first called to attend him. Afterwards we sent for Dr. 
Mudd. 

Int. 5. What were the visible injuries sustained by Mr. Anthony 
at this time ? 

Ans. A very severe scalp wound and a cut on and near the lip, 
and one of his eyes at that time apparently injured ; it was swollen 
and discolored. 

Int. 6. How severe was the hemorrhage from his wounds? 

Ans. He bled so profusely that I didn’t suppose it possible for a 
man to live after sustaining that loss of blood. 

Int. 7. You speak of the engine, after the accident, leaving the 
train and going to East St. Louis. State whether or not there was 
anything to prevent the wounded being put aboard of a car and 
taken direetly away froin the wreck to St. Louis. 

Ans. In my judgment there was not. 

Int. 8. During all the time intervening between the departure of 
the engine and its return were or not Mr. Anthony’s wounds bleed- 
ing freely ? 

Ans. They were bleeding freely; they were bound up and the 
clothes were changed, but they were all the time bleeding. 

Int. 9. When you speak of the rear car, into which Mr. Anthony 
Was put, do vou mean the rear car of the train or the rear car of 
those which remained upon the track in front of the wrecked cars? 

Ans. The rear car of the ones that remained upon the track. 

Int. 10. After Mr. Anthony was removed to the Southern Hotel 
did you remain there with him; and, if so, how long ? 

Ans. My hotel bill calls for three days and a third. I was there 
in town a little longer than that. 

Int. 11. During the time which you were there state how much, 
ifany, attention you gave to Mr. Anthony. 

Ans. My wife or myself was with him or attending him most of 

the time. 
28 [nt. 12. State whether or not friends of Mr. Anthony came 
from elsewhere to relieve you; and, if so, state who they were. 

Ans. They did. The first was Mr. George W. Dean, who came 
from Louisville in answer to a dispatch from me. Mr. J. L. Peirce 
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came from Providence. Mr. Wagner also came from Vernon, In- 
diana. a 
Int. 13. State whether or not you obtained a surgeon for Mr. 
Anthony. If yea, who was it? | 
Ans. To the best of my recollection I gave an order at the office 
of the hotel, and Dr. Powers was summoned through the office. 


And being cross-examined saith : 


X Int. 14. Was there a telegraph station at the place of accident: 

Ans. Not to my knowledge. 

X Int. 15. Were there any section men working near the place ol 
the accident at the time? 

Ans. I do not know. 

X Int. 16. Were the air brakes and air appliances on the ears 
that remained on the track injured by the accident? 

Ans. I didn’t observe any upon the cars. 

X Int. 17. Then if they were on the cars you don’t know whether 
they were injured or not, do you? 

Ans. No, sir. 

X Int. 18. Who of the company’s employees did you see at the 
time or just after the accident ? 

Ans. None at the time. Just after I saw the conductor and the 
age master. That is all that I distinctly remember. 

X Int. 19. Was not a brakeman injured during the accident? 

Ans. I think there was. 

X Int. 20. Do you recollect the name of the agent you telegraphed 
to in St. Louis ? 

Ans. I can’t call it to my mind at this moment. 

X Int. 24. How much whiskey did you give to Mr. Anthony after 

the accident and before you arrived with him at St. Louis? 
29 Ans. I gave it him twice; a wineglassful or more at each 
time. 

X Int. 22. Did you dilute it with water? 

Ans. I did. 

X Int. 23. Did he swallow it without considerable difficulty ? 

Ans. We held up his head; we told him to take it, and he took 
it and swallowed it. 

X Int. 24. How much quinine did you give him ? 

Ans. I should think about twelve grains. 

X Int. 25. You stated in your examination-in-chief that the 
quinine was in pills. What was the size of the pills—how many 
grains? 

Ans. ‘Two grains. 

X Int. 26. Did you use water in administering the quinine to 
enable the patient to swallow the pills? 

Ans. We did. 

X Int. 27. Did you examine carefully the head and wounds on 
the head of Mr. Anthony, and was there or not,so far as you could 
discover, any fracture of the bones of the skull ? 

Ans. I saw the wounds very plainly, but was incompetent to de- 
cide whether there was any injury to the skull or not. 
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X Int. 28. Did you not state awhile ago, in answer to a question 
of the plaintiff’s attorney, that you thought at the time that the 
skull was fractured ? 

Ans. Yes, sir. 

X Int. 29. State, please, how many people were wounded and hurt 
by this accident. 

Ans. I never knew. 

X Int. 30. Do you think there was as many as ten? 

Ans. I never had any way of knowing. 

X Int. 31. How many physicians came out from St. Louis to at- 
tend the wounded ? 

Ans. None that I knew of. 

X Int. 32. Didn’t you state in your examination-in-chief that vou 
found occasion to complain that time was taken by the physicians 
in dressing small wounds after the arrival of the engine from East 
St. Louis or St. Louis? 

Ans. Yes. 
30) X Int. 33. Can you not, then, state about how many wounds 
of this character were dressed, causing the delay you com- 
plained of? 
Ans. No, sir. 


Gustav RADEKE, a witness of lawful age, being produced, sworn, 
and examined on the part of the plaintiff, deposeth and saith : 


Int. 1. What is your name, age, residence, and profession ? 

Ans. Gustav Radeke: age, 43; residence, Providence, R. I.; pro- 
fession, physician and surgeon. 

Int. 2. Where did you study your profession and for how many 
years have you practiced it? 

—. I studied in Germany, principally at Berlin, and have prac- 
ticed my profession about sixteen vears. 

Int.3. Are you acquainted with Mr. Anthony, the plaintiff; and, 
if yea, for how long? 

Ans. I am acquainted with Mr. Anthony, and have known him 
for several years. 

Int. 4. In the month of November, 1883, were you called upon at 
any time to visit professionally Mr. Anthony? If so, state what his 
condition was, both from your own observation and froin what he 
told you had bappened to him. 

Ans. I was called to see professionally Mr. Anthony November 4, 
1883. I found him with a number of healing wounds on the head, 
very nervous, somewhat exhausted. I was told that he had met 
with a railroad accident, the date of which I did not put down and 
which I do not remember. Mr. Anthony stated that he was ren- 
dered unconscious for some hoursafterthataccident; that he saw him- 
self, as he supposed, in a mirror or looking-glass flying or spinning 

through the air; that he was picked up-several rods froin the 
31 overturned car, recovering consciousness for a moment, find- 
ing himself bleeding and being attended to by those around 
him; that there was almost an entire blank of what happened after- 
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wards in his mind until he had been, as he supposed, some time at 
the hotel: that he changed his medical surgical attendant; that he 
was attended last, I think, by two medical gentlemen. Mr. Anthony 
complained much of exhaustion, but only of slight headaches. His 
general conditon was anemic; the tongue much furred ; digestion 
disturbed ; hardly any appetite; no fever. 

(Objection to everything stated by witness as being said by Mr. 
Anthony.) 


Int. 5. How long were you in attendance upon Mr. Anthony as the 
result of this accident? 

Ans. Until December 24, 1883. | 

Int. 6. State generally what his condition was during the time that 
you treated him. 
~ Ans. There were several wounds on the head in process of heal- 
ing, one wound starting on the frontal bone about two inches and 
three-quarters above the inner corner of the left eyebrow, running 
upwards, turning an obtuse angle downwards towards the right 
temporal parietal bone, altogether about nine inches long. It was 
crossed at its lower point at the temporal bone by a five-inch long 
cut coming down towards the ear from about the junction of the 
right parieta| and occipital bone. The nine-inch cut had at the 
obtuse angle and Olu anothe r place at the frontal bone, the LWo places 
about an inch apart, the wound open to the bone; also was the 
bone bare, or to be easily reached by the probe, at two separate 
places in the five-inch cut. One of these places was near the occip- 
ital end, the other about the middle of that eut. There were sev- 
eral other abrasions, small cuts, and bruises on the right ear and 
right temporal region; also over the left eye and on the left part of 

the nose. The wounds healed slowly ; the places where the 
d2 bone was ex posed healed last. The places where the bone 

could be reached easily in the middle of the five-inch cut 
healed the very last. 

His general condition was one of great nervous prostration; very 
easily irritated and exhausted by conversation and mental exertion, 
such as company, reading, and writing entailed. His sleep was fair; 
his appetite slowly recovered ; with the returning appetite his phvs- 
ical strength improved 

On the 8th of November he complained particularly about great 
weakness in the back and legs. At thattime his walking power was 
very much reduced. 

On November 19th I did ask Mr. Anthony about his habit of 
halting in speech, a fact I had observed previously—that is, since 
my attending him—that he frequently hesitated to find the right 
word. My question was brought about by Mr. Anthony not being 
able to find the word “brush.” as I had got some lint over me and 

had asked for the clothes brush. I did ask him in his wife’s pres- 
ence. He said that before the accident he never had to trv to re- 
member a word he wanted to use in conversation, which statement 
his wife then, and his daughter subsequently, confirmed. 
Un the 23rd of November Mr. Anthony tried to ride in the horse 
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“ar a short distance; he was by the ride completely shaken up nerv- 
ously; had pains in the back of the head and in the back, and was 
very much nervously prostrated. The back-ache lasting, I made, 
on the 27th of November, an especial examination of his back and 
found the ninth and tenth dorsal vertebra very sensitive at my 
pressure, the sensitiveness extending along those ribs connecting 
with the bones mentioned. 
On December 2nd Mr. Anthony complained much about great 
weakness and numbness in the left arm particularly, a similar feel- 
ing in less degree affecting the whole left side. 
30 When I saw Mr. Anthony last, December 24th, his general 
physical strength was improved. He was still very nervous 
and easily used up by nervous or mental effort. 


(Objection to so much of preceding answer as refers to what Mr. 
Anthony, Mrs. Anthony, and Miss Anthony said to witness.) 


Int. 6. I desire to ask your opinion as a medical expert upon the 
following question: In the generality of cases where men of the age 
of Mr. Anthony, of good physical and mental health, receive the in- 
juries which Mr. Anthony received from this accident, undergo the 
experiences which he underwent, exhibit the symptoms which he 
exhibited, display the effects, both physical and mental, which he 
displayed as the result of his injuries, what, In your opinion, are the 
probable future effects of such injuries as tending to impair physical 
and mental health? In forming this opinion I desire you to take 
into consideration what came under your own observation in Mr. 
Anthony's case, all he communicated to you professionally with ref- 
erence to his Injuries, and the deposition of Mr. David M. Read in 
this case, which you have read this afternoon. 

Ans. The probable future effect, physically considered, generally, 
and with especial bearing on Mr. Anthony’s case, wouid be but a 
slight diminution in the purely physical functions and strength, 
though a state of being easier exhausted might be readily the con- 
sequence, especially as far as physical exercise is apt to affect the 
nervous and circulatory functions. A concussion of the brain by 
stunning interferes with the circulation of the blood in the brain, 
suspending by it the brain functions for a shorter or longer time, 

causing brain disturbances which may pass off soon, but are 
O4 apt to last considerable time, more or less according to the 

seat of the brain disturbance, unfitting thereby the brain to 
perform its functions as well as formerly, as an egg is unfitted for 
breeding purposes by being shaken up, or as a magnet is deprived 
of its magnetic power, more or less, by the stroke of a hammer. 

The mental powers are apt to be weakened either generally or in 
a special direction after brain injury. The memory may be im- 
paired for words, or persons, or dates; it may be difficult to follow a 
train of thonght; the whole nervous system is apt to suffer from 
hightened or increased nervous irritability, coupled with lack of 
nervous endurance. 

Recovery under the circumstances in question is almost always 
incomplete ; great tendency to nervous exhaustion and prostration 


22 | JOHN B. ANTHONY VS. 
and a more or less permanent irritable state of the brain are very apt 
to follow such injuries atthe best. Notunfrequently a sudden death 
after a few years has been observed. 


Ny And being cross-examined saith: 
X Int. 7. Where were you born ? 
Ans. At Hamburg, Germany. 
X. Int. 8. What year did you come to America? 
Ans. 1870, end of March. 

X Int. 9. At what university or college at Berlin did you study 
medicine ? | 

Ans. There is but one university there—the University of Berlin. 

X Int. 10. How long were you a student at this university. 

Ans. Two years and a half. I also studied at Goettingen one 
year and at Munich one year. 

X Int. 11. Did you practice medicine before you came to America ? 

Ans. I did not settle down to practice. 

X Int. 12. What years were you at the University of Periin, 
35 what at Munich, and what at Goettingen ? 

Ans. I was at Goettingen in 1863-4; at Munich, 1864-’5, 
and at Berlin from 1865 to 1868. 

X Int. 18. What was your first location in America ? 

Ans. Here in Providence. 

X Int. 14. When were you first consulted professionally by Mr. 
John B. Anthony, the plaintiff? 

Ans. November 4, 1883. 

X Int. 15. Were you his family physician at that time? 

Ans. His family physician being sick, I-had been consulted pre- 
viously by members of his family a few times. 

X Int. 16. Who was his family physician? 

Ans. I suppose Dr. Robert Millar, of this city. 

X Int. 17. Was Dr. Millar sick on November 4th, when you were 
consulted by Mr. Anthony as to his injuries, as above stated by 
you? 

Ans. Iam under the impression that he was still sick ; he was 
sick about that time; he was either sick or absent from the city. 

X Int. 18. Have you ever been in consultation with Dr. Millar 
about Mr. Anthony's case ” 


Ans. No. 
X Int. 19. Are you Mr. Anthony’s family physician now ? 
Ans. No. is 


X Int. 20. When did you see Mr. Anthony last professionally ? 

Ans. The last time I saw him about this case was December 24, 
1883. I may have seen him once or twice in the following Jan- 
uary, but don’t recollect. 

X Int. 21. What is Mr. Anthony’s occupation ? 

Ans. As far as I know, he was a director in a manufacturing es- 
tablishment. 

X Int. 22. Was it not a sewing-machine company ? 

A. I believe so. 
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X Int. 23. When you saw him last, on the 24th of December, was 
he well enough to go to his office? 

Ans. To drive to his office and be there a short time. 

36 X Int. 24. Do you know when he resumed his business 
fully ? 

Ans. No. 

X Int. 25. What is his present physical condition ? 

Ans. I have no knowledge of it. 

X Int. 26. Have you seen him recently ? 

Ans. Yes. 

X Int. 27. Have you seen him to-day ? 

Ans. Yes; I see him now. 

X Int. 28. Hasn’t he appeared to be in good health ?: 

Ans. He has appeared very nervous to me. 

X Int. 29. What paper have you been reading from while giving 
your depositions? 

Ans. A great part a copy of memoranda on my book, the rest 
notes to aid my memory in answering questions which I supposed 
I might be asked in relation to the case of Mr. Anthony. 

X Int. 30. Do you make such memoranda on your books in all 
your cases ? 

Ans. Yes. 

X Int. 31. During the time you were attending Mr. Anthony did 
you know that he intended to sue the railroad company for dam- 
ages ? 

Ans. I did ask Mr. Anthony if he intended to do so, as in that 
case I would take more minute notes than usual. Mr. Anthony re- 
plied that he supposed there was no need of it, as he thought the 
railroad company would be inclined to make matters right without 
a suit. 

X Int. 32. But you continued to take notes anyhow, did you ? 

Ans. My usual notes; ves. 

X Int. 33. And you state that you have read from your notes or 
from a copy of them in giving your deposition this afternoon, do 
you ? 

Ans. From a copy of my notes, supplemented by what I remem- 
bered about the case. 

X Int. 34. You say you have made no examination of Mr. An- 
thony since the 24th day of December, 1883. Would you not be 
able to testify more accurately as an expert if you had examined 

him carefully again in 1884, 1885, or 1886? 
37 Ans. Undoubtedly. 

X Int. 35. Is it not, then, true that your very interesting 
statement of consequences to him from the accident was based upon 
the knowledge you acquired of his condition during the short time 
you attended him immediately after the : accident, and not from in- 
formation or examination that you have since obtained or made? 

Ans. It was based upon that and upon my knowledge and study 
as a physician in similar cases. 

X Int. 36. You have lived, have you, in the same town with Mr. 
Anthony since December 24, 1883? 
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Ans. Yes, sir. 

X Int. 37. Have you met him occasionally or frequently between 
that time and this? 

Ans. Very occasionally only. 

X Int. 38. Have you never been called on to prescribe for him 
since January, 1884? 

A. No, sit 

X Int. 39. When you have met him was he going about attend- 
ing to ordinary matters of business or pleasure ” 

Ans. With the exception of one time, when I met him for a 
moment at a friend’s house, I passed him only in the street. 

X Int. 40. Have you met him when he was either riding or walk- 
ing—I mean to say have you not seen him riding and have you 
seen him walking during the period mentioned ? 

Ans. Yes, sir. 

X Int. 41. Have you heard of his being sick from January, 1854, 
to March, 1886” 

Ans. No, sir. 

X Int. 42. What was your bill for services for attendance upon 
Mr. Anthony from November 4, 1883, to December 24, 1883 ? 

Ans. About one hundred and twenty dollars. 


(Counsel for defendant objects to so much of the witness’ testi- 
mony as was read from the paper described by him and to witness 
reading from said notes.) 


38 Jas. Lewis Petree, a witness of lawful age, being pro- 
duced, sworn, and examined on the part of the plaintiff, de- 
poseth and saith : 


Int. 1. What is your name, age, residence, and occupation, and 
are you acquainted with Mr. Anthony, the plaintiff in this case ; and, 
if so, how long have you known him? 

Ans. Jas. Lewis Peirce; age, 55; residence, Providence, R. [.; 
occupation, merchant. I am acquainted with Mr. Anthony; have— 
known him for thirty years or more. 

Int. 2. In October, 1883, were you summoned to St. Louis for any 
purpose? If yea, for what purpose ? 

A. Yes, sir; I wes. By reason of the injury to Mr. Anthony by 
an accident on a railroad. I was summoned there to care for him. 

Int. 5. What did you do in response to that summons ? 

Ans. I proceeded to St. Louis with all possible despatch. 

Int. 4. State whether or not when you arrived at St. Louis you 
saw Mr. Anthony; and, if yea, state particularly the condition in 
which you found him. 

Ans. I did find him, on my arrival there, at the Southern 
Hotel. I was introduced by the clerk of the hotel to one of the doc- 
tors who was attending Mr. Anthony, whose name for the moment 
has escaped me, but who was a resident of the hotel, who cautioned 
me to keep Mr. Anthony from any undue excitement by reason of 
my coming. At the same time he said he thought that 1 had better 


go up and see him, as he was expecting me. I went to his room, 


THE LOUISVILLE & NASHVILLE RAILROAD CO. 25 


and the room, of course, being dimly lighted, I didn’t realize how 
he looked until the next morning, when I saw him by daylight. I 
stayed with him at that time a very short time. I left him for the 
night to get rest for himself and sent dispatches to his family. The 

doctor wished me to make my stay that evening short, so that 
39 he might not be excited by my being with him. I remember 

the doctor the next day told me to be careful not to give him 
any stimulants or anything that would tend to create a fever. | 
stayed with him from Thursday night until Sunday night, leaving 
him in the care of Mr. Wagner, whom he had summoned by tele- 
graph from some other city. Mr. Wagner was in the employ of the 
Household Sewing Machine Company and well known by Mr. An- 
thony. 

Mr. Anthony seemed to recuperate much faster than I had an- 
ticipated from what we had heard of his injuries, which was owing 
probably to large loss of blood and lack of inflammation. 

[ was present with the doctors the next morning when they 
dressed the wound, and then more fully realized the extent of his 
injuries from appearances, as he seemed to be pretty generally cut 
and bruised about the face and head and a general soreness and 
stiffness throughout the body. I remember of giving him myself 
a slight bath and rubbing down, and, although not accustomed to 
that business, that he expressed the opinion that I was born for a 
nurse. ! 

Int.5. You say that you stayed with him until Sunday night. 
When did you see Mr. Anthony again ? 

Ans. The next Saturday afternoon, at Waterford. I went from 
here on the train and met him at Waterford, Mass., half way from 
Worcester to Providence, as he was on his way home over the Provi- 
dence and Worcester railroad. 

Int. 6. Had any special provision been made for weoree Mr. 
Anthony from Worcester here; if so, what ? 

Ans. I arranged with the superintendent of the Providence and 
Worcester railroad for the use of a special car, which car was sent 
from Providence especially for this purpose. 

Int. 7. Who did you find accompanying Mr. Anthony on his re- 
turn journey” 

Ans. His friend, Mr. Benjamin IF’. Thurston. 
40 Int. 8. In what condition was Mr. Anthony then? 
Ans. He was very weak, so much so that I remember that 
when we met in the cars he was affected to tears and could hardly 
speak tome. I spent most of the time in the car coming down in 
talking with Mr. Thurston about him. 

[nt. 9. How far did you accompany Mr. Anthony on his return? 

Ans. From Waterford to Providence, about eighteen miles. 

Int. 10. State whether or not you accompanied him to his home. 

Ans. I had arranged for a carriage to meet us at the depot, and 
went with him to his home in it. 

Int. 11. On his arrival at his house do you remember of any cir- 
cumstance happening indicating the mental condition in which Mr. 
Anthony was then? If so, state it. 

1— 344 
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Ans. I remember that his wife and daughters met him in the 
hall and accompanied him into the library, in which room he was 
seated. He wore a soft felt hat, and I noticed, after having been in 
the room a few minutes, that he had not removed it from his head, 
and I jokingly remarked to him that here in New England we did 
not wear hats in the presence of ladies. He then removed the hat 
from his head, not seemingly having realized that he had it on. 


And, being cross-examined, saith: 
X Int. 12. Are you related in any way to Mr. Anthony or his 


family ? 

Ans. None whatever. 

X Int. 13. What special interest did you have in him that caused 
you to go to St. Louis to attend him after the accident ? 

Ans. About the year 1850 Mr. Anthony and myself were clerks 
for David Lisson, then agent for the Fall River Iron Works, and 
boarded together in the city. The intimacy then established has 

continued and extended between the two families of Mr. An- 
4] thony and myself, so that when this accident to him occurred 

it seemed to me, as it did to this community, knowing our 
relations, that I was the one to go and care for him. 

X Int. 14. What position did Mr. Anthony afterwards occupy in 
that company? 

Ans. None. Heleft that company to take the treasurersthip of the 
Providence Tool Company, this Providence Company having be- 
come the property of the members of the Fall River [ron Works, or 
largely so. 

X Int. 15. What connection had he and what connection has he 
now with the Household Sewing Machine Company ? 

Ans. He was at the time of the accident the treasurer and general 
manager of the Household Sewing Machine Company. 

X Int. 16. How long did he continue in this position and what 
position has he now with that company ? 3 

Ans. He retained those two offices up to the time of this accident, 
and by reason of this accident the company was obliged to elect 
another treasurer, he still retaining the office of general manager up 
to.within the last month or two. | 

X Int. 17. How far is it from here to Waterford, where you met 
Mr. Anthony ? 

Ans. I should say about eighteen or twenty miles. 

X Int. 18. About how far is it from St. Louis to Waterford by the 
route by which Mr. Anthony traveled home? 

Ans. I don’t know. 

X Int. 19. What did it cost you for a special car from Worcester, 
fourty-four miles from Providence, to Providence for Mr. Anthony ? 

Ans. In asking the superintendent for this car the matter of com- 
pensation for it wasn’t mentioned. I did not pay one dollar, and, 
so far as I know, no charge was made. Mr. Thurston, who accom- 
panied Mr. Anthony, was a director in this Providence and Worces- 
ter railroad. 

X Int..20. Do you know whether or not Mr. Anthony is now con- 
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nected with any other corporations than those you have men- 
42 tioned ? 
Ans. I do not. 
 X Int. 21. Did Mr. Thurston, the director you bave mentioned, 
accompany you when vou went to Waterford to meet Mr. Anthony? 
Ans. Mr. Thurston was with Mr. Anthony, joining him at some 
point in the West and accompanying him through to Providence. 


Mary B. Anrnony, a witness of lawful age, being produced, 


“DS 


sworn, and examined on the part of the plaintiff, deposeth and saith: 


Int. 1.- What is your name, age, and residence, and how are you 
related to the plaintiff in this case.? 

Ans. Mary b. Anthony; age, 22; residence, Providence, R. I.; I 
am his daughter. 

Int. 2. Do you remember the occurrence of the railroad accident 
to your father in October, 1883 ? 

Ans. Yes. 

Int. 3. State whether or not you were at home at the time he was 
brought from the West just after the accident, and were you at 
home during all the time of his illness after his return ? 

Ans. Yes. 

Int. 4. Describe in your own way the condition in which your 
father was at the time he was brought home after the accident. 

Ans. He was considerably thinner and bis face was blotched in 
spots from the settling of the blood, especially around oneeye. His 
head was thoroughly bandaged and plastered. He wore a soft 
slouch hat. He appeared very weak and tired from the journey. 
He was greatly excited upon arriving home. In a short time after 
arriving home he went to bed. He first decided not to have ‘the 
doctor come to attend to his wounds and change the plasters, but 
during the night he was restless and wakeful, and so mamma 

changed the plasters and washed and dressed his head. 
43 Int. 5. Do you remember how long your father was con- 
fined to the house from the effects of the accident? 

Ans. I think it was about two or three weeks that he didn’t go 
out at all. He was more or less confined to the house for a number 
of weeks. 


BensAMIN F. Tuurston, a witness of lawful age, being produced, 
sworn, and examined on the part of the plaintiff, deposeth and 
saith: 


Int. 1. What is your name, age, residence, and profession, and are 
you acquainted with the plaintiff in this case; and, if so, how long 
have you known him? 

Ans. Benjamin F. Thurston; age, 56; residence, Providence, R. 
&. profession, counsellor-at-law. I have been intimately acquainted 
with the plaintiff since 1550. 

Int. 2. Do you remember the occurrence of a railroad accident 
to Mr. Anthony in October, 15557 
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Ans. I was advised, I think, on October 25, 1883, by a telegram 
from St. Louis, bearing the signature of a person unknown to me, 
to the effect that Mr. John B. Anthony had been seriously injured in 
a railroad accident and was then at the Southern Hotel, in St. Louis. 
I telegraphed at once to the proprietors of the Southern Hotel for 
information as to the occurrence and as to Mr. Anthony’s condition, 
and received general advices in reply, and during the day received 
in answer to my telegrams further information from the same source, 
so that by evening I had become satisfied that the injury would not 
prove immediately fatal, although the situation was reported as criti- 
cal as to the outcome. 

Int. 3. What did you do in consequence of the information 
44 which you received ? 

Ans. I felt that it was necessary that some friend of Mr. An- 
thony should proceed to St. Louis at once. I was so situated with re- 
spect to my family that I could not leave that day, and I requested 
Mr. Jas. Leewis Peirce to start that evening, and to report imme- 
diately upon arrival the exact condition in which Mr. Anthony was 
in order that [ might accompany Mrs. Anthony, if it should prove 
to be necessary, to St. Louis. I understood that Mr. Peirce started 
that evening as requested. Immediately upon his arrival a full 
telegrain was received giving the condition of Mr. Anthony as ob- 
tained from the surgeons in charge of the case, and I felt that it was 
not necessary, in view of the careful attention that Mr. Anthony was 
receiving [for Mrs. Anthony to undertake the journey in her then 
condition of health, which had been aggravated by the news of ber 
husband’s injury ]. 


(Part of answer im brackets objected to.) 


[ arranged by telegraph and by correspondence with Mr. Peirce 
to come out and bring Mr. Anthony home in case he should be in 
condition to be moved and in case Mr. Peirce could not remain until 
he was sufficiently convalescent. 

Somewhere about the 3lst of October I started for the West, and 
from advices frequently received ascertained that Mr. Anthony 
would be able to leave under the care of an attendant on the evening 
of the lst of November. I arranged by telegraph to meet him at 
Cleveland. He arrived in the afternoon train and I proceeded with 
him to Providence. 

Int. 4. How did you find Mr. Authony’s condition when vou met 
him and during the residue of the journey ? 

Ans. I found Mr. Anthony very weak and exhausted. He was in an 
exceedingly nervous condition, able to converse with great difficulty, 

and disturbed greatly by the movement of the train, particu- 
45 larly when the train was running at considerable speed or 

rounding curves. He occupied the state-room of the car, and 
his attendant and myself took care of him during the night. We 
reached Worcester between three and four o’clock in the afternoon 
of the next day. Upon arrival I was informed by the station agent 
of the Providence and Worcester road that the superintendent had 
sent up a special car. Mr. Anthony was transferred to it. We were 
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joined by Mr. Peirce on the road and reached Providence between 
five and six o’clock. I left Mr. Anthony at the station with some 
friends that had assembled, being obliged myself to take a train 
then departing to join my family in the country. 

During the journey Mr. Anthony’s extreme nervousness was very 
apparent. It was impossible for him to speak without breakin 
down completely into tears. 


. 
cy 
= 


And being cross-examined saith: 


X Int. 5. Are you the attorney for Mr. Anthony in this case? 

Ans. I am not in any professional sense, although I am familiar 
from his statement with the facts of the case as he has communi- 
cated them, and he has consulted with me as a friend as fully as he 
would with his counsel. 

X Int. 6. Who is his counsel at Providence in this case? 

Ans. I having been informed within a few days that Mr. An- 
thony’s counsel in St. Louis proposed to have some depositions taken 
here, and on being asked by Mr. Anthony who would be a proper 
person to attend to the same, I said that my half brother, Mr. John 
D. Thurston, who occupies an office adjoining my own, would be en- 
tirely competent to attend to the duty of examining the witnesses, 
and he has discharged that office. 

X Int. 7. What day and hour did you leave Cleveland with Mr. 
Anthony, and what day and hour did you arrive at Provi- 

dence? 
46 Ans. I should not have remembered the day of the month 

except as I aim informed by Mr. Anthony that he left St. 
Louis on the evening of the lst day of November. Assuming this 
to be correct, I left Cleveland on the arrival! of the train—that is, as 
I believe, the through train from St. Louis to Boston, and some- 
where about three o’clock in the afternoon, according to my recol- 
lection. We reached Worcester in time to connect with the four- 
o'clock train for Providence and reached here not far from half past 
five p. m. on the 3rd of November. 


(And this was all the testimony in chief offered by plaintiff.) 


The defendant, to sustain the issues on /is part, read in evidence 
depositions of —— Terhune, H. 8. Smith, and testimony of Lee 
Howell as contained in the affidavit, setting it out as marked. 


On, to wit, March 17, 1886, the following stipulation was filed, to 
wit: 
Stipulation. 
Circuit Court of the United States, Eastern District of Missouri. 
Joun B. ANtHony vs. LoutsvitLe & Nasnuvitie R. R. Co. 


It is hereby stipulated and agreed that the depositions of H. 8. 
Sinith and R. H. Terhune, heretofore taken in the case of D. Stern 
vs. Louisville & Nashville R. R. Co., may be read in evidence by the 
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defendant with like effect as if they had been taken in this case, sub- 


ject to the same objections as to incompetency or irrelevancy as 


might be made if used in the case in which taken, all objec- 
17 tions as to want of caption, certificates, or signatures of wit- 
nesses being hereby waived. 
St. Louis, March 17, ’86. 
NATHAN FRANK, 
Att'y for PUG. 
HENRY W. BOND, 
Att'y for Defendant. 


R. H. Ternune, called as a witness on the part of the defendant, 
being first duly sworn, was examined in chief and testified as fol- 
lows: 


1 Q. What was your occupation in the year 1875 or thereabouts, 
and where were you living? 

A. My occupation was inspector of steel rails for the Joliet Jron 
& Steel Company, and I was living in this city. 

2 Q. State whether or not you were a graduate of any school 
whose course required a knowledge of steel rails. 

A. Yes; I graduated in 1870at Columbia College School of Mines 
as a mining engineer and metallurgist. 

>. What State is that in? 

A. New York State and New York city. 

4Q. Were you engaged as inspector of steel rails by the Joliet 
[ron & Steel Co. at that time and in other capacities ? 

A. Yes; I was engaged in 1875 in the capacity of rail inspector. 

2 Q. Were you the only inspector during that year for the Joliet 
Iron and Steel Co. 

A. [hada aaiiinite on the night turn—on the night shift—but 
| would remark his work was subject to my inspection in the day- 
time. 

6 Q. Did you inspect during the year 1875 any steel rails made 
by the Joliet Steel Co. for the old St. Louis and Southeastern Rail- 
road Co.” 

A. Yes, sir; I did. 
48 7 Q. Please state the process of your inspection at that 
time. 

A. Among my duties was weighing the rails to see if they were of 
standard weight; also to inspect them on the flanges, webs, and 
heads for mechanical, visible mechanical, defects, and also to see if 
the straightening and drilling were correct; also to see that the 
notches for the spikes were correctly and accurately punched ; also 
to see that the second-class rails were punched and marked different 
from first-class rails; also to see that they were placed in entirely 
different places in the yard; also to see that they were not too hard 
for railroad purposes, railroad use, or brittle, too hard and brittle for 
railroad use, which was determined by or referred to the chemist, re- 
sults of carbon by mechanical and chemical tests of small steel 
pieces from the same cast and by the steam-hammer test of a rail 
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butt from the same cast, and duly reporting these conditions to the 
office and rejecting rails from a first-class order which did not come 
up to the standard. 

8 Q. Were the rails produced by the Joliet Iron & Steel Co. 
branded of the year of their manufacture? They were all branded, 
weren't they, of the year of their manufacture? For instance, a 
year 1875 rail “ 1875” was on it? 

A. Yes; “1875” was on it. 

9 Q. Were there any shipments during that year of steel rails from 
the Joliet Steel Company to the old St. Louis & Southeastern rail- 
rvad that did not pass your inspection ? 

A. No, sir; either mine or my subordinate. My subordinate did 
it at night, you know, but I waschief inspector. I don’t know how 

you would answer that technically. We aimed to keepittothe 
AQ same standard. I would remark that all mechanical tests were 

under my control. Of course at night I was not there, be- 
cause I couldn’t work all the time. 

10 Q. In subjecting rails to a second inspection the day follow- 
ing the night on which your subordinate had inspected them, did 
you or not have an opportunity of knowing the rails’ condition 
thoroughly? 

A. Ot the night shift ? 

11 Q. Yes, sir. 

A. lL had; of the quality of steel I had an opportunity. When 
they were piled in the car, a complete car, for shipment there was 
no—the only guide I had for second or the presence of the undis- 
covered second would be the painted end by which we distinguished 
them; but if he was to miss painting the end, except that the me- 
chanical defect was exposed as they lay piled in the flat cars, I would 
have no means of detecting them. 

12 Q. Where is that subordinate inspector ? 

A. He was in this city two years ago. He is out of the employ- 
ment, I think, now. 

13 Q. Have you been able from an examination of the books or 
otherwise to recall anything of the sale during the year 1875 of cer- 
tain steel rails of the Joliet Steel Co. to the old St. Louis & South- 
eastern railroad ? 

A. Yes; I have. 

14 Q. Was that a shipment which you personally inspected ? 

A. Yes; on the day shift; but I had entire charge of the chem- 
ical and mechanical test of the shipment. 

15 Q. That was a day shipment? 

A. No, sir; but that shipment I had entire charge of the chemical 
and mechanical tests. All the steel was subject to my inspection for 
mechanical and chemical tests. This man had nothing to do with 
that; he was simply a subordinate to look for mechanical defects, 
attending to the drilling, &c., but the inspection for mechanical 
and chemical tests were entirely upon me. It could not be done 

well in the night-time. The chemist was absent and it was 
50 not a comfortable thing to work about the steam-lhammer. 
16 Q. The chemical and mechanical tests of these shipments 
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in 1875 from the Joliet Steel Company for the old St. Louis & South- 
eastern R. R. Co. was subjected or was under your supervision in 
the daytime? 

A. Yes, sir; except for the quality of iron; that came under an- 
other department; but I did not have anything to do with that— 
making the iron from which this steel was made. 

17 Q. Did you bring any memorandum of that shipment with 


you? 

A. Yes, sir. 

18 Q. Please exhibit with your deposition the memorandum of 
the shipments made by the Joliet Steel Co. to the St. Louis & South- 
eastern Railroad Co. in 1875? 

A. (Memorandum produced by the witness, as follows :) 


Pails N), ipped WA i, XK S. FE. Ry in 1875. 


Pattern. No.1. No. 2. Total. Material. 
April 56 | 175 13 188 Charcoal, 40 to 50 %. 
May - 60 59 9 68 Bituminous, 50 to 60 %. 
, B. 
Oct. . 52 250 ...-.-' 250 Brands, Missouri. 
| B. C. 
Nov.-- 52 6 ee 54 | Grand Tower, Scotia. 
C. C. 
Dec. -- 52 | eae 78 Pacific, Escanaba. 
c. coke. 
Tons... 616 22 638 Munsay, Bay View. 


Bay Furnace. 


19 Q. In this exhibit I discover 616 tons steel rails, which are 
under the column marked “ No. 1.” What was the grade, quality, 
and character of those rails? | 

A. It was good, having passed my mechanical and chemical tests. 

20 Q. Those rails under that column were subjected to mechanical 
and chemical tests under your own control, weren’t they ? 

A. Under my own control. 
51 21 Q. Was it your custom at that time, after testing a steel 
rail and discovering that it withstood successfully such tests 
as you have described in this deposition, to class it as a first-class 
rail? ; 

A. Yes, sir. 

22 Q. Were these 616 rails first-class rails ? 

A. ‘Tons of rails. 

23 Q. Tons of rails? 

A. Yes, sir. 
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24 Q. Was there any mark or figure on the end of these first-class 
rails? 

A. No, sir; except that which indicated their length. 

25 Q. What was that generally ? 

A. It ran from nought to 9, indicating their length from 20 to 29 
feet. I would remark in that connection it was customiary to mark 
the length under the standard length in the road by a figure on the 
end, and I think at that time we had introduced a designation in 
the furnace number—had stamped it on the rail. In that connec- 
tion we marked the number of the cast on the rail. 

26 Q. Any one of the rails shipped as above stated to the St. Louis 
& Southeastern Railroad Co., which did not have on either end any 
designation of figure or otherwise to indicate second quality, be- 
longed to the number of first-class rails included in said shipment, 
didn’t it? 

A. Yes, sir 

27 Q. If any one of those rails included in that shipment was ex- 
hibited to you entirely free on both ends from the figure “ 2” or from 
any white lead, what class would that rail belong to? 

A. First class. 

28 Q. Please state whether or not in the course of manufacture a 
steel rail may contain in itself a gas cell. 

A. It may. 

29 Q. Please describe in the course of manufacture how this gas 

cell may result, fully. 
o2 A. A true gas cell in the ingot is in the center of the ingot, 
and in all subsequent manipulations it retains the same rela- 
tive position in the resulting part of it. It may be elongated and 
will act to prevent cohesion in the finished product—in the interior 
of the finished product. 

30 Q. Could such a gas cell exist and become elongated in course 
of manufacture of a first-class steel rail without its being discov- 
ered by any of the tests which you have described in this deposi- 
tion ? 

A. Yes; being a defect of the Bessemer process. 

31 Q. Should such a flaw exist in the interior of a steel rail pro- 
duct would or would not such a rai! have less strength and dura- 
bility than one free from such flaw? 

A. It would. 

32 Q. Assuming that a rail lad an exterior of solid and perfect 
steel and was unmarked by any notation indicating it was second 
class, and that it was included in the shipment made by the Joliet 
Steel Company to the St. Louis & Southeastern Railroad Company, 
was there any test in existence at that time by which a flaw result- 
ing from a gas cell in the heart of such a rail could have been dis- 
eovered before shipment ? 

A. None that were customary or none that were practicable. 


Cross-examination : 
1 C.Q. In 1875, Mr. Terhume, how long had you occupied the 
position of steel-rail inspector and examiner ? 
o—od44 
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A. Since my connection with the mill, in 1875. 

2 C. Q. Since you came to the mill? 

A. Yes, sir. 

3 C.Q. From 1873 to 1875 did you occupy the position of leading 
expert for that mill? 

A. Rail-inspecting expert; yes, sir. 
4 C. Q. Can you now recall positively the fact of the ship- 
ment of steel rails by the Joliet Steel Works to the St. Louis 
and Southeastern Railroad Co. in 1875? 
A. I cannot recall it positively; it was a small order, but posi- 
tively | cannot. 

5 ©. Q. This memorandum you have exhibited is one that you 
took from the books of the company yesterday ? 

A. Yes, sir. I can remember the road as among our customers. 

6 ©. Q. You could only from your inspection of steel rails dis- 
cover a visible mechanical defect, couldn't you ? 

A. Yes, sir. 

7 C.Q. And in making investigation of this shipment you were 
only enabled to discover the patent, visible defects ? 

A. Yes. In that connection it would be hard to classify high 
carbon as a visible defect. What was patent by visible methods or 
chemistry; nothing by anv other way. I only found visible me- 
chanical defects. That cannot be a mechanical defect—high carbon. 

8 C.Q. If you made a chemical test of this shipment during the 
process of manufacture you would have been able to have discoy- 
ered defects that were inherent in the rail or in the process of man- 
ufacturing the rail, and which were not visible, would you ? 

A. No, sir; I would not. , 

0 C.Q. Why not? : 

A. Because the fusion of gases does not depend upon chemical 
composition ; it is a coherent defect in the process. 

10 C. Q. Do you remember, with respect to this particular ship- 
ment, of having reported to the office the conditions: of any rails 
which indicated they were not strictly first-class ? 

A. No, sir. ; 

12 C. Q. You don’t remember ? 

A. I don’t remember calling attention toconditions that were not 
first-class. 

13 C. Q. Did you consider the order of the St. Louis and 


54 Southeastern Railroad Co. for steel rails a first-class order ? 
A. Do I consider 
14 C. —. Did you at that time consider it? 


A. The railroad order ? 

15 C. Q. Yes. 

A. Asa first-class order ? 

16 C.Q. Yes. ° 

A. I don’t remember the extent, but we did not make a second- 
class rail—that is, we didn’t run on second-class rails. 

ly C.Q. Did you find anything in the examination of the books 
of the Joliet Steel Company with respect to this shipmeut which 
indicated that the rails were not strictly first-class ? 
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A. No, sir. 

18 C.Q. Were the mechanical and chemical tests in 1875 the 
same as those in 1883? 

A. Practically. 

19 C.Q. The tests and manner of tests and proficiency of tests 
had not improved in those eight years? Am I to understand you as 
saying that ? 

A. Yes, sir. 

20 C. Q. What was the length of the rails shipped to the St. Louis 
and Southeastern ? 

A. I don’t remember. 

21 C. Q. Do you remember whether they were under 30 feet ? 

A. No, sir; I don’t remember. 

22 C. Q. They might have been, but you would not remember ? 

A. I would not remember. I mean standard length. They were 
sawed the length which you people ordered them. It depends on 
the will of the railroad—the length of the rail. 

23 C. Q. You don’t remember the length ? 

A. No, sir. 

24 C. Q. What was the standard length of steel rails in 1875? 

A. They varied with railroads from 26 to 30 feet. 

25 C. Q. What was regarded as the best length for wear, tear, and 
durability ? 

A. There was no data upon it. It was the caprice of the engi- 

neers. 
D0 26 C. Q. What is your own opinion as an expert as to the 
proper standard length of a steel rail used by the trunk lines 
in 1875? 

A. The longer the rails the fewer the joints. I knew of no other 
advantage in a long rail except reducing the number of joints. 

27 C. Q. In reducing the number of joints the road-bed and rail- 
ing of the road became more compact” 

A. It comes cheaper and compact. 

28 C. Q. The fewer joints the less liability to accident? 

A. Compactness would increase the safety—reducing the number 
of joints. : 

29 C. Q. In this shipment I find 22 tons of rails under the column 
“No. 2." What did that mean? 

A. It meant the road took second-class rail to that extent during 
these months. 

30 C. Q. I find under the column marked “ Pattern” the numbers 
“ 56,” “60,” and “52.” What does that mean? 

A. That indicates the pounds of steel per yard of rail. 

31 C. Q. What was the best standard, in your judgment as an ex- 
rt, of steel rail of pounds to the yard in 1875? 

A. The very heaviest that the company could pay for. 

32 C. Q. That was how much? 

A. The heaviest standard used then? 

33 C.Q. Yes. 

A. 65 pounds-on the Grand Trunk railroad, 60 by the Rock 
Island and Alton. They are three trunk lines. 
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34 C. Q. Now, coming to the question of a gas rail, you said that 
a steel rail which had a gas cell had less durability. Do you mean 
to be understood as saying that a steel rail laid down upon a road 
containing a gas cell would break by the ordinary use of the com- 

pany in running its passenger trains over that rail ? 
ob A. I say that the elongated gas cell would vitiate the rail. 
35 C. Q. Would it break by the ordinary use of the com- 
pany in running passenger trains over it? 

A. I should say that would have to be determined experimentally. 

36 C.Q. You don’t wish to be understood as saying tliat a rail 
containing a gas cell would inevitably break as soon as a passenger 
train ran over it?. 

A. No,sir. 

37 C.Q. And that also it might, with no other circumstance, com- 
bined with the running of the train—that it might stand the use of 
a good rail for a considerable length of time”? 

A. I say it would depend on the elongation of the gas cel:. You 
are putting the limit where it would constitute distinctly a second- 
class rail, as far as durability and safety are concerned. 

38 C. Q. When would that gas cell begin to elongate ”? 

A. In the process, as soon as it entered the blooming train—as 
soon as the process of rolling was inaugurated. 

39 C. Q. After the rail was complete and ready for sale would the 
process of elongation have stopped or would it still continue elon- 
gating ? 

A. It would stop, except under strains. I say that there is a point 
where the passage from the condition of an elongated cell to solid 
steel would begin, and it would remain a source of weakness until 
the solid steel was reached and an entire disappearance of the gas 
cell. It would remain a point of weakness. 

40 C. Q. How would that gas cell disappear ? 

A. How would it disappear ? 

41 C.Q. Yes; until it disappeared. 

A. It would disappear by the fact you can only elongate a 
point for a certain distance. You can get where there is nothing 
more to elongate. 

42 C.Q. Supposing that in 1875 one of these rails which 

o7 you had shipped to this railroad had been placed upon their 

road-bed and it contained a gas cell, how long would that 

rail remain in use, assuming now that it was upon the main line of 
the road, without breaking the rail ? 

A. It could only be determined experimentally. 

43 C. Q. If that rail laid there a year without breaking, accord- 
ing to your experience as an expert, would you say that the result 
of the breaking of that rail five years thereafter — by it containing 
an air cell or gas cell? ; 

A. It would depend upon the conspicuousness of the opening— 
the conspicuousness of the expansion of this flaw. If it were con- 
spicuous I would say it caused the breakage. 

44 C. Q. What do you mean by conspicuous ? 

A. Very visible by having been flattened out and under strain. 
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45 C. Q. And that could be visible to the naked eye? 
A. To the naked eye. 


Redirect examination: 


1 R. D. Q. Suppose a rail manufactured under the conditions and 
subjected to the test of a first-class rail, as described in this deposi- 
tion, had contained an invisible interior flaw caused by a gas cell, 
und was broken in about a year after it was laid on the track, and 
had disclosed after its fracture an interior flaw, would you want to 
say that this flaw caused the breaking of the rail? 

A. I should say that a fiaw—a visible flaw—caused the breaking 
of the rail after it had been — a year. 

2 R. D. Q. A first-class rail in everv respect, according to the con- 
ditions you have described in this deposition, would ordinarily stand 
much longer usage and wear than one year, wouldn’t it? 

A. Yes, sir. 
58 3 R. D.Q. Please state whether or not tn 1875 the standard 
of weight for first-class rails was from—— 


Objected to as leading. 


4h. D. Q. Well, please state how many pounds per yard. What 
was the standard weight at that time? 

_ A. There was no standard, but it was an accepted fact among 
engineers that the heavier the rails were the better, and that very 
light rails on very heavy roads were unprofitable and unsafe. 

5 R. D. Q. Were or were not some of the safest roads at that time 
using rails varying from 45 to 60 pounds per yard in weight? 

A. I don’t remember of our mill having produced a 45- pound rail, 
but it is a fact that they are in use to- day on some roads leads me 
to think they were in use as low as 45 pounds. 

6 R. D.Q. The number of pounds under the column “ Pattern,” 
in your memorandum here, varying from 52 to 60, were at that time 


\) 


strict first-class rails, weren’t they ‘ 
Objected to as leading and incompetent. 


A. They were very common sections; I would answer that. That 
is, the area; it is the same thing as the area 

7 R. D. Q. What do you mean by common sections ¢ 

A. I mean sections that were used. It means form. The word 
“section” would mean form as well as area. ‘They were sections 
used by the leading railroads—by different railroads—at that 
time. 

8 R. D. Q. Do you mean they were sections used by leading rail- 
roads in their orders for first-class rails? 

A. Yes, sir; condual/y; and that it was endorsed by the leading 
trunk lines. 

9 R. D. Q. State whether or not,in your opinion as an expert, sec- 
tions of that weight were consistent with first-class rails? 

A. Yes, sir; they were. 


38 JOHN B. ANTHONY VS. 


10 R. D. Q. You were asked in cross-examination on some- 
59 thing about the standard length in steel rails. Please state 
whether or not your answer to that was merely your opinion 

on the subject ’ 

A. In regard to the value of various lengths? 

11 R. D. Q. Yes; about which was best? 

A. It was my opinion of it—personal opinion—that these lengths— 
30-foot rail—has been settled upon by railroad engineers as the 
happy medium for length; that shorter rails were used by trunk 
lines, and a reasonable percentage of short rails were always a con- 
dition of sale. By short rails I mean they were from standard 
length down to 22 or 20 feet. 

12 Rk. D. Q. Isn't it also true that railroads necessarily eniploy 
rails of that length required in the laying of their track—for in- 
stance, as upon an approach to a switch, isn’t it frequently abso- 
lutely necessary to employ a rail of a length required to fill the 
opening ? 

A. Yes; without vitiating the quality of the road-bed, but neces- 
sitating probably more repairs for maintenance by short lengths by 
increasing the number of joints, 

IS R. D.Q. While this must necessarily be done it need not 
vitiate the quality of the road-bed or the strength of the track ? 

Objected to as leading and incompetent. 

A. No, sir; the use of short rails is inevitable in laying a perma- 
nent way at times; that while visible in connection with flaws to 
to the 1iaked eye I contend that a fissure may vitiate a rail without 
being visible to the naked eye. 

14 R. D. Q. Do you mean by this an. interior fissure ? 

A. Interior fissure. 

15 R. D. Q. Might vitiate a rail without being visible to the naked 
eye ? ' 

A. Yes, sir. 

16 R. D. Q. Even after fracture ? 

60 A. Even after fracture. The word “visible” there might 

be construed into a microscopic visible; but we must accept 

the fact that there are inherent defects in the Bessemer process which 

lays the foundation for the production of gas cells, and their elonga- 
tion in the finishing product is unavoidable. 


Recross-examination : 

1 KR. C.Q. A fissure, you say, may exist in the interior of the rail 
and, therefore, not be visible to the naked eve ? 

A. The line of fissure would be visible to the naked eye. 

2 R.C. Q. The line of fissure ? 

A. Yes; that is the point you want to clear up. 

3 R.C. R. Then that rail having the line of fissure visible to the 
naked eye would be an imperfect rail ? 

A. Yes, sir. 

4 RK. C.Q. And ought to be removed ? 

A. After the fracture. 


ee i 
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oR. C. Q. How long after the rail was laid containing this in- 
herent defect would this line of fissure be visible ? 

A. It could only be determined experimentally. 

6 R. C. Q. This interior defect could never be discovered until 
after the fracture ? 

A. Until after the fracture. 


Questions by All’y for Defendants. 


H.S. Smirg, a witness for the defendant, being duly sworn, de- 
posed, to wit: 


Q. 1. State your name, age, residence, and present and past busi- 
ness. 

A. My name is H.S. Smith; my present business is that of gen- 
eral superintendent of the Joliet Steel Company ; residence, Joliet, 
Illinois. I have been the general superintendent of said steel Co. 
since 1874. 

Q. 2. What business is said steel Co. engaged in? 
61 A. At the present time in the manufacture of steel rails 
only. Formerly it was engaged in the manufacture of iron, 
steel, and many kinds of iron and steel products. 

Q. 3. Do you know what tests steel rails are or have been sub- 
jected to in the course of manufacture by said steel Co. ? 

A. Yes, sir. 

(). 4. Please state fully and in detail what these tests are and how 
they have been applied by said steel Co. 

A. Well, first we buy known brands of pig-iron or known furnace 
products: from these we make the chemical analysis. The different 
brands of iron are mixed in a cupola; then this iron is converted 
into steel and cast into steel ingots; from this cast a test piece is 
taken and submitted to the first mechanical test, which is drawn 
into a three-quarter-inch square bar and bent cold at right angles. 
If it stands this bend it is known to be of sufficiently mild steel, 
which will not fracture or break under the service which it has to 
perform. (I here exhibit the brands of pig-iron — which the above- 
described steel was manufactured in 15875, identifying the exhibit 
under my hand and name.) The ingots at the stage above de- 
scribed are converted into rails; from each separate cast or heat a 
section of rail is taken for the second mechanical test, which is to 
place it upon a bearing 14 inches apart; then the drop falls upon 
the rails so placed with sufficient force to deflect this bar or rail sec- 
tion to about a sixty-degree angle. If it stands this test without 
fracture it will stand any service it has to perform. ‘That terminates 
the mechanical tests. Then after the rails are manufactured they 
all pass under the inspection of an expert, and if he detects any 
imperfect rails by observing any flaws which can be seen as defects 

these defective rails would be thrown out and classed as sec- 
62 ond quality & so shipped. The chemical tests or analysis is 
conducted and was conducted in 1875 in this way. We buy 
certain brands of iron from certain furnaces, branding their pro- 
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ducts as appears on the exhibit to this deposition. We analyze 
these various brands chemically from time to time to see that they 
conform to the requirements suitable for the manufacture of Besse- 
mer steel, and we only use such as come up to the requirements. 

(). ). State w ether or not the Joliet Steel Company sold the 
quantity of steel rails shown on the exhibit here to the St. L. & 8. 
Kk. R. R. Co. in the year 1875. 

A. That exhibit shows the date and amount, &c., of our (the 
Joliet Steel Co.’s) sales to that railroad company at that time. 

Q. 6. What was the grade in character of the iron used in the 
manufacture of the steel rails so sold to the St. L. & S. E. R. R. Co. 
and what was the character of the steel rails thus manufactured and 
sold ? 

A. The best commercial quality both of iron and manufactured 
rails. | 

(). 7. At the time of this saleand manufacture were the tests which 
you have described applied ? 

A. Yes, sir. 

().8. What were the usual and approved and best tests then 
known or used by manufacturers of steel rails ? 

A. The very ones that I have described in this deposition. 

Q. 9%. What was the business & general commercial standing of 
the Joliet Steel Co. in 1875? 

A. The reputation of the Joliet Steel Co. for the manufacture of 
steel rails was first class at that time and since. 


Objected to as incompetent. 


Q. 10. Did you know its general reputation at that time? 
A. Yes, sir. 


Same objection. 


Cross-examination by plaintiff’s att’y: 


<> 


63 Q. 1. How much of the 2nd quality of steel rails were con- 
tained in this shipment? 

A. I don’t know that there was any. 

Q. 2. Please look at the exhibit and see whether tere was (22 
tons) of second quality steel rails shipped in that shipment. 

A. I find it to be so. 

Q. 3. The second quality of rails are such rails as the expert in 
his examination rejects ? 

A. The second quality is such as I have formerly described as are 
thrown out by the expert as having mechanical defects. 

Q. 4. What weight of steel rails are now in use by R. R. Co’s such 
as the L. & N. R. R. Co.? alee v 

A. We manufacture rails from 35 to 70 Ibs. per yard; the differ- 
ent railroads use different weights of rail. 

Q. 5. How long will a rail of 52 lbs. to the yard in constant use by 
heavy railway traffic stand wear ? 

A. [don’t know. It depends on the traffic, the way it is laid, the 
care it has in keeping it in true line and surface, and other causes. 
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Q. 6. Willa rail weighing 52 lbs., 56 or 60 lbs. stand the service 
which a rail weighing 70 lbs. will ? 

A. No, sir. 

Q. 7. Did you ever hear or know of a rail—a steel rail—manu- 
factured by your company and sold as first quality breaking on 
account of its own defectiveness aside from other causes ? 


A. No, sir. 


Re-examination by Mr. Bonn: 


. 1: You were asked in cross-examination whether or not there 
was a small portion of the shipment made by the Joliet Steel Com- 
pany to theSt. L. & 8S. E. R. R. Co., as per your exhibit to this depo- 
sition, consisting of 2nd quality of steel rail. Please explain how 
that happened fully, and what use such second quality of rails is 
put to by such purchasing railroad, and how they were stamped at 

time of shipment. 
64 A. In most of our orders with R. R’s for steel rails a certain 

per cent. of 2nd quality of steel rails is allowable—what is 
termed 2nd quality of rails. These second quality of rails is where 
the expert finds there is some mechanical defect, like a flaw in the 
flange or a defect which is readily seen by the eye. These rails are 
marked on the end with a figure “ 2,” which are also shipped and 
billed as No. 2 rails. Railroad Co’s usually lay these rails near the 
stations or side tracks, but I have known them as buying them as 
2nd quality of rails and putting them in the main line and having 
no trouble with them. The second-class rails were all designated 
by figure 2 stamped on each end of the rail. If you do not find 
the figure 2 on both ends of a rail, then it was shipped as a first- 
class rail. The figure 6 when stamped on a rail shows only the 
number of the furnace in which the rail was heated. All rails bear 
the number of the farnace in which they were heated. 

Q. 2. What weight of steel rails were in use in 1875? 

A. The general weight was from 45 to 60 lbs. per yard. 

(). 3. Were rails of this weight considered by manufacturers and 
railroad Co’s at that time, 1875, as possessing every element of 
strength and safety for general use ? 

A. I don’t know of any Western road at that time using any- 
thing heavier than 60-lb. rail. 

(). 4. Please state whether or not a steel rail manufactured out of 
the best material and having been subjected to the best and most 
approved tests in course of manufacture and afterwards might not 
have an internal and hidden seam produced by a bubble of gas or 

air having become imprisoned in the melted steel which 
65 would cause its fracture without any possibility of the de- 
tection of such hidden effect by the manufacturer or the rail- 
road company. 

A. In the casting or pouring of liquid steel into a mold there is 
sometimes a gas generated which is imprisoned or contained in the 
ingot. This leaves a cell or open space which, in its manipulation 
from the ingot to the rail, will elongate this gas cell into the line 

6—344 
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or lengthwise of the rail and will not come vo the surface. This, in 
mill parlance, is called pipe steel, and cannot be discovered by the 
eve or mechanical tests without cutting the bar in two at that point, 
and then at times it may be so closely united that it would not be 
detected by the eye, but after being exposed for a time after cutting 
it in two it would oxidize and then be observed by the line of oxide. 
This defect cannot be discovered by any chemical test. 

Q. 5. Might or might not such a defect cause a rail to break which 
would not break which was wholly homogeneous or free from such 
defect ? 

A. A rail containing such a defect would not have the same 
strength as a solid bar. 


Deposition of Lee Howell, which was filed for purpose of obtain- 
ing a continuance of the cause, was read, it being admitted that if 
personally present he would testify as stated in his affidavit, to wit: 

“That immediately after the accident on account of which this 
suit is brought, to wit, Oct. 23, 1883, said witness, who was then 
superintendent of said division, went to the place of the accident ; 
that he thoroughly examined into the causes and circumstances 

thereof, and ascertained that the road-bed, spikes, and cross- 
66 ties were in perfect condition; that the only cause of the de- 

railment of the coach whereby plaintiff was injured was on 
account of a broken rail; that this rail was of steel of the best make 
and temper as far as could be discovered by any external inspection 
or examination whatever. 

That its fracture was caused only by reason of a concealed and 
hidden flaw caused by a gas cell or air bubble formed in the interior 
of said rail during its manufacture, and which could not have been 
discovered by any tests that might have been applied during its 
manufacture or afterwards. 

That the entire surface of said rail was covered by a surrounding 
of perfect steel, affording no indication whatever of the interior 
and hidden defect therein, which was only discoverable after its 
fracture. 

Said witness further testified that said rail was fully up to the 
standard as to size and weight required by R. R. companies for the 
first quality of rails, and was apparently in every way a perfect rail 
at the time said passenger train entered upon it.” 


CHARLEs O. Parker, being duly sworn on behalf of defendant, 
testified as follows: 
Direct examination by Mr. HamMMi: 
Q. Your name is C. O. Parker? 


A. Yes, sir. ; 
Q. What is vour age? 
A. Do. 


Q. What position do you occupy on the Louisville & Nashville 
railroad ? 
A. Superintendent of the St. Louis Division. 
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Q. How long have you occupied that position ? 

A. Since December Ist, 1883. 

Q. How long have you been in the railroad business ? 

A. Since February, 1879, continuously, but off and on all my 

life. 
67 @. On what roads besides the Louisville & Nashville road ? 
A. The Louisville, Cincinnati & Lexington and on a 
branch; on the Chesapeake & Ohio and Louisville & Nashville 

Q@. Are you acquainted with the track where this accident oc- 

curred ? 
_ A. Yes, sir. 

Q. State to the jury the condition of that track prior to the time 
of the accident and at the time, so far as you are able to trace it up 
to that time. 

A. |] haven’t been on foot over the track, but I am in the habit of 
riding on the rear end of a train and inspecting the tracks while 
going over the division, and if any of the tracks are out of surface 
or out of line I can tell and call the attention of the roadmaster to it. 

(). Just describe the track. Have you made a plat of it? 

A. No, sir. 

Q. | wish you would make a plat. 


(Plat made by witness.) 


The Court: About what grade is that, do you know? 

A. It was a straight track where the rail broke. 

The Court: Was that on a curve where the rail broke? 

A. No; it is a straight track. 

The Court: Did you have any curve? 

A. No, sir; there was no curve there, but there was a curve be- 
yond. 

The Cuurt: The point I want to understand is—of course every 
man knows the difference between a train passing along a straight 
track and a curve. 


Q. This train was running east, this way ? 
A. Running westward towards St. Louis from the east. 
The Court: Well, the curve was how far beyond the point where 
the accident occurred ? 
A. About 300 feet west of where the rail broke. 
Q. Before you struck that it was straight ? 
68 A. We were ona straight line when the rail broke, and the 
train ran about 300 feet before it struck the curve, and the 
momentum of the cars carried it that distance. 
The Court: When you got off the track you struck the curve ? 
A. We were running on a straight track, and had been some 
distance before the broken rail was reached, and when the train ran 
off we were on a straight track. 
Q. How far was it a straight track to the curve ? 
.A. I don’t know the length of the tangent ; perhaps a mile—that 
is, east of the wood. There is no curve where the rail was broken, 
and the reason these cars went over on the bank was because when 
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they struck the curve they ran straight, instead of taking the curve, 
and went down the bank. 

The Court: I wanted to know where you were. 

A. We were running on a tangent for some time previous to the 
— 

You mean on a straight line? 
Yes, sir. 
(Plat shown to the witness and explained to the jury.) 


Q. Now, Mr. Parker, state to the jury as nearly as you can, prior 
to the accident, in what condition that track all along there was, 
as near the time as you can; state when you were there over it. 

This accident occurred at the time of the year when the track 
would generally be in its best condition, because in the summer 
time you work and get the track in good shape, and it is one of the 
best tracks—as good as any we had. It was a track the men all 
knew and all relied upon to run fast if they were behind time. 
That was a track they could make up their time on, because it was 
smooth and slightly down grade from there on to St. Louis. 

The Court: How far is this from St. Louis? 

A. About three miles and a half. 
69 The Court: It was the other side of the bluffs? 
A. Yes, sir. 

Q. You were on the bottom—the low land ? 

A. Yes, sir. 

The Court: You ran on a level for awhile-? 

A. Yes, sir. 

The Court: The point [ want the jury to understand is whether 
you were running on a tangent or a straight line? 

A. We were running on a tangent; a tangent is a straight track. 

(). I will ask you to state tothe jury if at the time this rail broke— 
suppose it to have broken at any time when any portion of the train 
was upon it—suppose it didn’t break until the rear coaches reached 

it—was the engine of the train at that time still upon the straight 
track ? 

A. Well, the train was 300 feet long; the engine would be about 
at the point of the curve when the last car would be at the broken 
rail. 

Q. So, as I understand you, the train being about 300 feet long, 
it was then about 300 feet from the broken rail to the curve? 

A, Yes, sir. 

Q. So that all the train could have been between the broken rs ail 
= the curve ‘ 

. Except the engine. 

Q Now state to the jury what I asked you before, Mr. Parker, 
about the condition of that track as near to the time of the accident 
us you can fix It, as you know it of your own knowledge. 

A. I stated to the jury that we considered that one of our best 
tracks—good surface, good line track ; that we always considered a 
good track fur us to make up time on. 

Q. What kind of ballast on it? 


7 


THE LOUISVILLE & NASHVILLE RAILROAD CO. 45 


A. Cinder ballast, well dried. 

(. State the condition of the ties as to soundness. 

A. They were good oak ties; there was over 300 ties to the mile; 
that is considered very thick, and over the average generally put on 
tracks. 

Q. State how you know that these ties were good. Have you 

made any examination of the place? Did-you make any ex- 

70 amination of the place after the accident? 
A. Il examined the place a few days after the accident; I 
don’t remember that I had been over before; I was busy with other 


- matters. 


Q. A few days after the accident you examined them ? 

A. Yes, sir. 

(). State in what condition you found the ties at that time. 

A. The ties were all sound in the track that were there at the time 
of the accident, except one, which was split by the flange of the wheel 
or the rail at the time of the accident. 

Q. That was split by the flange of the wheel? 

A. Yes, sir. 

Q. State if you examined that rail and what condition it was in 
when you examined it, and how soon after the accident. 

A. It was on the same occasion I spoke of, some two or three days 
after the accident. The pieces of rail were preserved. I examined 
them; it was broken into 5 or 6 pieces. The plate showed pieces 
of rail had been pulled out bodily out of the rail, forcibly—semicir- 
cle pieces had been pulled out. They were spiked down by spikes 
that had a hook on them. It was spiked down so firmly that it 
pulled out semicircle pieces. 

(. Out of the web of the rail? 

A. Yes, sir. 

(). State to the jury what that indicated. 

A. It indicated that the ties were sound and the spikes strong and 
driven in properly. Where the track is rotten, the spikes are 
imperfect, and the ties are too few the ties would be pulled up, but 
in this case the rail was kept in its place until it was hammered off 
piece by piece, just as the wheels had struck it in the front end of 
the rail, and broke off, and then wher the next wheel came along it 
would break another piece off, and it indicated to my mind that it 
was very firmly spiked down. You could see the mark on the end 
of the rail where the wheels had struck it, hammered it, and flat- 

tened it. 
71 Q. State to the jury more fully where the rail broke. Was 
it broke in many pieces? 

A. After the initial break was made small pieces were broken 
out. The wheels coming along would strike the end of the rail, 
and strike it with tremendous force, and break a piece off. That 
showed that the rail was held firmly by the spikes and with the 
ties. Then thie next wheel would come along, striking it so beavily 
or hammering it it would break off another piece and make a still 
larger opening. Then the next wheel would strike with greater 
force, and you could see on examining the rail where these ham- 
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mered places had been struck and flattened the end of the rail, but 
it was held down so tight by the ties, and that was the reason it 
broke off in these pieces. Had it not been well tied it would have 
come out bodily. . 

Q. State to the jury if you examined that rail closely and critic- 
ally; and, if so, what was the result of that examination ? 

A. Yes, sir; I naturally examined it closely to see if I could de- 
tect the cause of the breakage, and I found that it had a longitudi- 
nal seam in the head of the rail, the upper part beyond the head of 
the rail, which indicated that in rolling it had not been solidly 
made. This seam was running through the rail in that way, giving 
the rail a tendency to split, although it might last there a long time; 
but it was finally split, and where one piece of the rail had been 
broken squarely off I could see this same small break running back— 
a place so small that you could about put a hair in. You could see 
that at the end of the rail. 

Q. State particularly what portion of the rail that was in. 

A. That was in the head of the rail or the ball of the rail and at 
the east end, where the fracture commenced. 

(. State to the jury whether any outward inspection or examina- 

tion could have detected that seam which you speak of. 
72 A. Judging from its appearance when I saw it, it could not. 
The piece I saw didn’t goup tothe top. It exte nnided near the 
iop and formed a kind of a tubein therail. I have since seen other 
rails in the yard that were broken that would show the same kind 
of fracture. It looks like as though there had been a bubble of air 
inside during the casting. 

Q. What kind of a rail was this? 

A. Steel rail made at Joliet, Illinois. 

Q. What was its weight? 

A. It was 4 inches high and weighed about 52 pounds to the 
yard. 

Q. State to the jury whether that weight and quality of rail is con- 
sidered a safe rail. 

A. I think so; yes, sir; there are a good many rails in our track 
only 45 pounds to the yard and they are considered good. 

The Court: What is your gauge ? 

A. Our gauge is the regular standard. It is called the standard 
gauge. : 

Q. State to the jury whether that rail was of sufficient weight ‘and 
of good enough quality for the traffic and business that was used on 
that road and always had been on the road since you were connected 
with it. ; 

A. Yes, sir; I so considered it. This rail was stronger than a 60- 
pound rail with a less number of ties to the mile. 

Q. You can state to the jury what traffic was usually run over 
that road and the character, as to passengers, freight, ete. 

A. We had at that time twelve trains passing over that track every 
day—six passenger trains and six freight trains. 

Q. Well, state as to the character of freight trains—how heavy 
they were usually, and what kind of traffic it was. 
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A. Well, it was not considered heavy traffic. I think the average 
was about six cars to each train, pretty well loaded in one direction 
aud mostly empty in the other. It is light traffic that you find 

on many of the roads. Our road was a little below the aver- 
73 age of the roads run out of St. Louis. 
(. State more fully, if you please, in regard to the char- 
acter of the rail, as to its weight and whether it isin general use. 

A: I think at that time, when the rail was laid, it was supposed to 
be about a rail of 50 or 52 pounds, and was the general standard. 
Now I think it is 56 pounds that is considered the standard that we | 
have on the road since the Louisville & Nashville got the road. 
Some roads have 58 pounds and some still heavier. 

Q. State, if you know, how long these rails were on the track, Mr. 
Parker, in this particular part of the track. 

A. I don’t know positively. I suppose from 1879 because these 
rails were branded 1875. 

Q. Do you know where it came from when it was put in the 
track ? 

A. No, sir; it was what is called a closure around tlie switch. 

Q. Explain what you mean by that to the jury. 

A. A great many railroads lay their tracks with what they call 
broken joint. This was laid with a broken joint, and when switches 
are put in it is necessary, to do that, to throw the joints opposite, so 
as to get the middle of the opposite rail opposite to the weak point 
in the joint and strengthen the track. 

Q. State to the jury if this was shorter than the usual lengths 
were. , 

A. I have just explained that it was necessary to put the end of 
the rail in such a place. This rail, I think it was 15 feet long. I 
think the ordinary length of the rail is 30 feet, but we have to use a 
shorter rail when we put in switches. 

Q. Was it the rail next to the switch? Was this rail that you say 
filled this place or closure, was it next to the switch ? 

A. It was either the next one to the switch rail or the second or 
third rail, I have forgotten which now. I made careful notes about 
the thing, but I have not had a chance to look at them. 

74 Q. Well, state, Mr. Parker, now, to the best of your recol- 
lection, how soon before the accident you were on that part 
of the line. 

A. I would not be able to say. I generally came over the road 
at least once a week ; sometimes I have been kept in my office so 
that I didn’t see it for a week, but I don’t think it was more than 
10 days before the accident that I have been over that line. 

(). State to the jury the condition you found the track in at that 
time. 

A. The track was good and smooth. I think I explained the 
condition of the track some time ago pretty fully. 

Q. State with regard to the embankment near the track and about 
the grade. : | 

A. There is a very slight embankment—just enough to give a 
little drain. 
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(. Any more? 

A. No, sir. 

(). And you state that when the rear end of the coaches, the last 
two coaches, struck this rail or the place where this broken rail was, 
that the engine would not have then reached this curve that you 
speak of in the track ? 

A. No, sir; not quite. 

Q. State, if vou know, Mr. Parker, how many men were engaged 
at that time on that section to keep up that part of the line. 

A. No, sir; I don’t remember now; at that time of the vear we 
didn’t have the amount of men that we would have had at another 
time of the year; they were scattered. I think we had about eight 
or ten men on a section. 

Q. State whether that was a sufficient number of men to keep the 
track in good condition for the traffic that went over it. 

A. Well, the tracks were in better condition at that time of the 
year than at any other time; there was nothing unsafe about it, but 

it was in the best possible condition, because in the summer 


70 time it is all put in shape for the winter traffic. 
(). Do you know, according to the time-table of the road 


at that time, what trains had passed over this part of the track im- 
mediately in front of the passenger train—this passenger train—if 
you know ? 

A. Yes, sir; a freight train had gone ahead of the passenger train 
No. 18 

Q. State, if you know, of that train having any difficulty at this 
pont. 

A. No, sir; they had no trouble there. 

(). Passed over safely ? 

A. Yes, sir. 

(). State, Mr. Parker, from your knowledge as an expert on rail- 
roads in regard, to the railroad tracks where steel rails of the best 
manufacture are used, do they sometimes break without any appar- 
ent reason, without any flaw or any defect being apparent in the 
rail prior to the time it breaks. 


Counsel for plaintiff objected to the question; objection overruled. 


A. It is a fact that they do break. I don’t know that they break 
without cause. I suppose there is a cause. We have a good many 
brands of steel on the Louisville & Nashville road. I have had ex- 
perience on several divisions, and all our brands of steel are con- 
sidered the best, but they are liable to be broken. We have to re- 
place them very frequently, and we cannot tell the cause for the 
breakage, but I suppose there really is a cause, but it cannot always 
be accounted for. The great trouble about steel rails is that they 
are much more enduring but more brittle and apt to break. 

Q. They are more brittle than iron ? 

A. Yes, sir; if you wish to express it that way. 

The Court: In other words, steel rails have a greater endurance, 
but are more apt to break when struck by a lateral blow ? 
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76 A. Yes, sir; or a vertical blow. I suppose it would break 
quicker by a lateral blow than iron would, but I think it has 
greater endurance on a straight track. 
The Court: It will wear continuously, without any of these lateral 
or other blows, longer than iron rails? 
A. It seems as though they will, but it seems that there is no way 
of testing a rail to find out the flaws. 
The Court: I suppose steel is more brittle than iron, but a lateral 
or vertical blow would be more likely to break it? 
A. A blow would be more likely to break it. 


Cross-examination by Col. DyeR: 


Q. When did the Louisville & Nashville railroad take charge of 
this road ? 

A. I don’t believe I can give you the date; it wasa little while be- 
fore I came here. 

(. When did you come here? 

A. In December, 1883. 

Q. That was two months after this accident happened ? 

A. I was made superintendent in 1883. I came on the rvad the 
Ist of July, LSS5. 

(). Where were your headquarters? 

A. Evansville, Indiana. 

Q. What division did you have charge of as assistant superin- 
tendent ? 

A. The St. Louis Division of the Evansville & St. Louis. 

(). How far is it from Evansville to St. Louis? 

A. 163 miles. 

®. You went on the road the Ist of July, 1883, as assistant super- 
intendent ? 

A. Yes, sir. 

©. Had you been on the road before that time? 
: A. Not on this division ; no, sir. 

Q. Did you know anything about the condition of this rail before 
July, 1883? 

A. No, sir; not about its physical condition. I knew it was in 

the division of the Louisville & Nashville road. 
Vd ©. Didn’t this used to be the St. Louis & Southeastern 
line? 

A. Yes, sir. 

(). I will get vou to state whether you recollect the old St. Louis 
& Southeastern railroad when it went into the hands of the receiver ? 
A. No. sir: but I know John Wilson was receiver of that road. 

Q. For a number of years before that ? 

A. I think so 

Q. Don’t you know it? 

A. Yes, sir.- 

Q. Were you ever on the road during the time that this line was 
in control of the receiver ? 

A. No, sir. 
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Q. Do you know anything about the condition of the road oe 
the time that it was being operated by John Wilson as receiver 

A. No, sir. 

Q. Did you know the condition of the road at the time it was put 
in the hands of the receiver’ 

A. No, sir. 

CouNsEL FoR Derenpant: I don’t think that is competent. 


Q. When was this track between St. Louis and Belleville put 
down, to your own knowledge ? 

A. It was not put down, to my own knowledge; I don’t know. 

Q. Do you know when, ir point of fact, this particul: ir rail of the 
road—when it was put down ? 

A. No, sir. ; 

(). Wasit put down before you came upon the road or was it put 
down between the Ist of October and the time of this accident’ 

A. I think it was there when I came there. I don’t know of any 
work being done on that portion. 

Q. Do you know of any rails that were put in on that line of the 
railroad before this accident took place between East St. Louis and 
the blufis ? 

A. We have laid a good deal of rail. I don’t remember whether 
there was any laid at that time or not. There was a lot of new steel 
laid along there. 

Q. How much new steel has been laid there since July, 1885 ? 
How much new track has been laid between these points since 

1883 ? 
75 ' A. There has been considerable steel laid there. 
(). How many miles” 

A. I don’t remember the number of miles. 

Q. Why did you after 1885 take up the rails and pnt down new 
ones—what was the reason for that? 

A. Because it was worn—some of them were worn; there was a 
heavy grade there. 

Q. I am asking you how much new steel rail has been put down 
on that road since 1883 between here and the bluffs. 

A. I don’t think there has been any new steel put in between here 
and the bluffs. 

Q. Would you have known it if there had been ? 

A. I would have known it at the time. I think the new steel was 
put down west of the bluffs. 

Q. Did you ever inspect this track between here and the bluffs 
other than you have stated by riding on the end of the car passing 
over it’ 

A. I don’t think I did. 

Q. Did vou ever go over the track on foot or on a hand car or on 
horseback to makean inspection of that track from the time you went 
on it up to the time the accident occurred ? 

A. No, sir; I think not. 

Q. Were you ever off the train between here and Belleville and 
between here and these stations where the train stopped—between 
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the regular stations, except at the time you went to make this inves- 
tigation ? 

A. I think I was. 

Q. When ? 

A. I don’t remember the dates; I think I have got off the pay 
car and examined them. 

(). When was that? 

A. 'The car goes over the road every month. 

Q. I will ask you when you did that? 

A. I cannot tell you the date. 

Q. Did you do it in 1883? 

A. I think so. 

Q. When was that switch put in? 
A. It was there when I came there. 

J (). What were the men doing at the time of this accident ? 
A. They were working on the side track. 

Q. Do you know how long they had been to work ? 

A. I don’t know; they reported they had been working some 

time before the accident. 

Q. What were they doing? 

A. I tell you I don’t know, of my own knowledge, what they 
were doing; I was not there; I can only tell you what they re- 
ported they were doing. 

Q. Then you don’t know anything about it—you can’t state to the 
jury{anything of the condition of the track between these places, ex- 
cept what you observed in passing over, and have indicated to the 
jury that you did that from the rear end of the car when it was in 
motion ? 

A. That is my only knowledge—as I passed over it. 

Q. Do you know what weight the rails were that were used from 
East St. Louis east? Do you know the weight of the rails on the 
Ohio and Mississippi road ? 

A. No, sir; they have got much heavier rails than most roads 
running out of St. Louis. 

(). What is the Evansville? 

A. 56 pounds, I think. 

(). What is the Chicago & Alton? 

A: I have looked at their rails and they looked to me like 56 
pounds; it might be a pound or two less, it is hard to tell. 

Q. Now, if this 15-foot rail that broke was the third rail from the 
switch, why wasit put there rather than next to the rail or next to 
the switch ; why would it be put that far away? 

A. I don’t know of any particular reason for it. It might have 
been the next rail to the switch rail; I would not be positive. 

(.. Supposing it was the third rail from the switch, why was the 
15-foot rail put in there ? 

A. So as to make the joints come opposite the middle of the 
rails. | 

Q. Do you put a short rail so far from the switch as that, 
80 or did you put it next to the rail—the switch-rail ’ 
A. The general practice is to put it right next the switch 
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Q. Then if it was the third rail from that, it was outside of the 
general practice ? 

A. Yes, sir. 

Q. Then how far would the 15-foot rail be from the head of the 
switch if it were the third rail ? 

A. The two rails would make about 60 feet 

Q. Now, will you tell the jury the difference in safety between a 
15-foot rail and a 30-foot rail: whether a road that is built of 30- 
foot rails is safer than one which is built of 15-foot rails ; and, if so, 
why ? 

A. Well, as a general thing, it is better to have the rails as long 
as possible, because shorter rails generally are more expensive. 

(). Do you know how this 15-foot rail was fastened to the other? 
Do _ know whether it was fastened by a fish-plate ? 

I think it was, sir. 

Q Well, sir, I will get you to state, if you can state positively, 
that this 15-foot rail that was broke was attached by a fish-plate to 
the next rail east of it. 

A. I could not say, sir. I don’t know whether I noticed that. 

(). Now, will you ‘state to the jury what is the purpose of this 
fish-plate ? 

A. It is to keep the ends of the rail fast; to secure them together 
and strengthen the joint. 

(. Would you consider a track so laid with 15-feet rails, or, say, a 
15-foot rail laid between two 30 feet in length, not connected by a 
fish-plate at the end; would you consider that good ? 

A. No, sir; I would not. 

Q. If, then, this 15-foot rail that broke was not connected with 
the rail immediately east of it with a fish-joint you would say that 
the track at that particular place was not secure, wouldn't you? 

A. No, sir; not necessarily. 
81 Q. Would you say it was perfectly safe ? 
A. It could be made safe without the fish-joint. 

Q. Will you state to the jury that it could have beeri made just as 
safe without a fish-joint as with it? 

A. I don’t know but what it could, as far as that goes. 

Q. How? 

A. By being securely and firmly laid on chairs. 

Q. Suppose there was no chair for it’ to lay on and no fish-joint, 
what would you say was the condition of that rail ? 

A. It would have to have a good strong tie. 

Q. If you could spike it down and make it as secure as you could 
with a fish-joint, what is the use of having a fish-joint? What would 
you want to go to the expense of having a fish-joint if you can 
make it as secure by fastening it to a chair? 

A. It would cost more to fix it without a fish-joint to make.it as 
strong as with a fish-joint. 

Q. Will you ‘say as a railroad man to this jury that a rail laid 
down, fastened down by spikes, without the aid of a fish-joint,in an 
ordinary way put down, would be as secure as where the rails were 
put down with fish-joints ? 
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A. No, sir. ‘ 

Q. You know nothing, then, of your own personal knowledge, as 
to whether this 15-foot rail was connected with the other one witha 
fish-joint ? 

A. I know. the rail had fish-joint holes in it. I remember seeing 
the holes? 

@. Which end ? 

A. The east end. 

Q. How was the west end? Did you examine both ends to see 
whether the fish-joint holes were there ? 

A. I don’t remember about the west end. I examined the east 
end. 

(. How many pieces did this rail break into? 

A. Five or six pieces. 

©. Where is that rail now ? 

A. We have it somewhere. I think it is at our shop at Mount 
Vernon. 

@. That is in Illinois? 

A. Yes, sir. 
82 Q. Have you got all the pieces ? 
A. Yes, sir. 

@. You have not got them here? 

A. No, sir. 

(). How did it come to break in so many pieces ? 

A. As one car struck it it would break a piece off, and then the 
next would break another piece off. 

Q. What was vour time of running between here per mile, between 
this place and Belleville, according to your time-table, in 1883, at 
the time this accident occurred ? 

A. I don’t remember what the time was. 

Q. Do you know, of your own knowledge, whether this train on 
the morning of the accident was behind time or not ? 

A. I don’t remember. 

Q. Did you understand afterwards it was behind time from any 
person, officer, or agent of the company ? 

A. I don’t remember in regard to its being behind time. 

Q. Did any one report to you that this train was 30 minutes late 
when it left Belleville ? 

A. They may have done so. 

Q. Do you recollect them telling you at the time that your fore- 
man, the man who was in charge of your road where this accident 
happened, that he told the men to get out of the way, that there 
might be an accident there ? 

A. No, sir; I don’t recollect about his telling them to get out of 
the way, but the men were working there. 

Q. Did the section foreman report anything of that sort to you ? 

A. No, sir; I never heard anything of that sort. 

Q. Now, I.want you to state to this jury, or I want to ask you 
whether you still state to this jury positively, that the east end of 
that 15-foot rail had holes in it for the fish-plates. 

A. Yes, sir; I saw half a hole where the rail had broken in two. 
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Q. How is a 15-foot rail made? Is it cut in two at the shops or 
on the tracks? 
A. We cut it in two ourseives. 
83 Q. When you want a 15-foot rail in a place like this 
A. We always make it ourselves. 
(. You cut a whole one in two ? 
A. Yes, sir. 
Q. You don’t manufacture rails yourself? 
A. No, sir. 
(). Now, I will get you to state whether you examined so as to 6 3 
tell the jury whether the east end of that 15-foot rail at the place 
where it had been cut off from the 30-foot rail—whether there was 
any holes in that end. 
A. Y es, sir. 
(). Now, will you state to this jury whether the other end of this 
rail had holes in it? 
A. My recollection is that the west end of this rail was the original 
end of this rail. 
(. The east end of the rail could not have been the original end 
of the rail, then? 
A. No, sir. 
(). How could you get the holes in there? 
The trackmen put them in. 
Q. And you are satisfied now that these holes were in the east end 
of that rail? ~” 


A. Y es, sir. ° 
(). How far is it to Mount Vernon? 
A. 78 miles from the Union depot. 


Redirect examination by Mr. Hammin: 


Q. Mr. Parker, I will ask you to state what is your best recollec- 
tion about the position of the rail as to the switch. 
CounseL For PiLaintirr: That was stated by Mr. Parker in his 
direct examination. 
The Court: How near was this rail to the switch ? 
A. As I said before, it is my impression there were two rails be- 
tween that switch. 
The Court: Two full rails ? 
A. No, sir; it is customary to put it next to the switch rail, and 
it may have been next to the switch rail. I may be mistaken ; 
84 it may have been the second rail. 
The Court: You think there were two rails between the 
switch and this broken rail? 
A. Yes, sir; that is my recollection. 
The Court: Now, the two rails next to the switch—were they 
full-length rails, about 30 feet long? : 
A. I think they were 30 feet. 
The Court: Do you know any reason why the 15-foot rail should 
be in there? 
A. Yes, sir; it should be in there somewhere; it was necessary to ‘ 
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cut the rail to that length in putting in a switch so as to make the 
joints come together. 

The Court: It has to come in somewhere to make the joints even? 

A. Yes, sir; there might have been some reason for it; I don’t 
know of my own knowledge, of course. 

The Court: Can you describe the character of the fractures ? 

A. Yes, sir; there appearrd to be a bubble formed in the casting 
and it.broke in the line of the cleavage. 

The Court: How far from the end of the rail ? 

A. About eight inches from the south end of the rail. 

The Court: How was the fracture— was it transversely or di- 
agonal? 

A. It was lengthwise. 

The Court: What was the size of the pieces of rail that were 
broken off? 

A. Well, the pieces averaged from two to five feet in length, some, 
perhaps, one and a half feet in length. You could see where the 
end of the rail was flattened out. 

Q. I want to ask you, Mr. Parker, if that rail had any mark or 
any figure on the end of it, and what that figure was, if vou re- 
mem ber. 

A. I examined the rail after having seen Mr. Smith at Joliet. I 

asked Mr. Smith to find out when that rail was made. He 
85 said that second-class rails were marked with a figure 2. | 

examined the rail to see if there was a figure 2, but there was 
not that figure; but there was, I think, a figure 6. 

@. What does that indicate? 

A. He said that represented the number of the heat. 

(). The number of the furnace? 

A. Yes, sir; I think so; I think that was the number of the fur- 
nace the metal came out of. 


The Court: The critical point of this case is as to that rail. 

CoUNSEL FOR PLAINTIFF: Yes, sir; we expect to show, as I indi- 
cated by my cross-examination, that there never had been any new 
track put in there since the Louisville & Nashville road took posses- 
sion of that road. 

Mr. Hamnit: We were not responsible for the condition of the 
road when it was in the hands of the receiver. 


©. R. BarnuArt, being duly sworn on belialf of defendant, testified 
as follows: 


Direct examination by Mr. HAmMIL: 

The Court: What is your business ? 

A. Superintendent of transportation on the Louisville & Nash- 
ville road. 

(. How long have you been such ? 

A. Since thre Ist of Jan’y, 1885. 

Q. This accident happened in 1883? 

A. Yes, sir. 
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COUNSEL FOR DEFENDANT: He was agent in East St. Louis. 


Q. State to the jury how long you have been connected witl the 
Louisville & Nashville R. R. Co. 

A. Ever since it took possession of the old Southeastern road. 
86 Q. And in what position have you been engaged on the 
road ? 

A. I began on the St. Louis and Southeastern railroad and re- 
mained there about three months, and I came to Nashville, Illinois, 
and remained there until the Louisville & Nashville road took pos- 
session. 

(. When did you go to East St. Louis to take charge? 

A. On the 15th of April, 1881. 

(). You were general agent at East St. Louis from 1881 up to 
what time? 

A. I was local freight agent from April 15, 1881, until the Ist of 
October, 1854. 

Q. Now state to the jury if you knew the condition of this track 
at this place where the accident occurred on the 23rd of October 
and prior thereto; and state how and why you know the condition 
the track was in at that place at that time. 

A. Well, | knew the condition of the track, because at the time I 
lived at Belleville—I lived there from 1881 to 1884, and went over 
the road at least once a day between here and Belleville and East 
St. Louis, and sometimes twice, including Sundays, as a rule. 

Q. On this road ? 

A. Yes, sir; on the Louisville & Nashville railroad ; on passen- 
ger trains and freight trains. 

(). State to the jury the condition of this track on the 23rd of Oc- 
tober and prior to that time. 

A. The track was good. 

Q. State to the jury whether you were on this train that was de- 
railed on the 23rd of October. 

A. I Was. , 

(). Well, state all you know about tre derailment of the train. 

A. Well, I was riding in the 4th car from the engine, which was 
known as the air-line smoking car and baggage car combined; [ 
had been riding there from the time we left Belleville until the 
wreck occurred and the cars jumped the track, and a few moments 

before they struck the broken rail I was just going to pass 
87 into the next coach, one of the cars which was turned over, 

but I met the trainmaster of the division there; he came 
through the car along with a coal-dealer, and we began to talk, and 
[ remained standing up by the door in this car when they struck the 
broken rail and the two cars became ditched and turned over. 

Q. As I understand you, Mr. Barnhart, you were in the rear of 
the coach next to the coach that was turned over and thrown off 
the track ? 

A. Yes, sir. I had been intending to go into that coach that was 
thrown from the track, but when I met these two gentlemen I turned 
my back to the door. They were sitting down and I stood along- 
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side of the seat, a little from the seat, and began to talk with them 
and was standing up by the door, and the first I felt of it I felt a 
jar when the forward trucks of the car struck the rail. I felt a more 
severe jar when the rear trucks struck the rail. Then the next 
thing I knew was the bell cord whipping through the car like a 
flash in the center of the car. I immediately looked back and saw 
there was no smoking car between the twocars. I saw there was no 
car behind the rest. I saw these cars were off the track, and I cried 
out to those in the car that the danger was over, and the train 
stopped herself about 100 feet from where the cars jumped off the 
track. I was the second person to the two cars which were turned 
over and assisted to get the passengers out of the car, and after we 
had got them out the trainmaster took the engine and went to East 
St. Louis to get physicians. He was gone about 20 or 25 minutes. 
I walked back to this place in the track where the rail was broken 
and looked at that, but only for about a minute, or not that long, I 
presume, just to see what was the cause of the accident—to see what 
I could find out about it. Then I went on with the wounded to the 
Union depot and got carriages and had them sent to the hotels and 
taken care of. 
88 Q. State if you made any examination of this rail at that 
time or any subsequent time. 

A. Well, I just went and looked at it. 

®. You saw it was a broken rail? © 

A. Saw that the rail was broken into several pieces; I think 3 or 
4 or 5 pieces; I don’t remember the number exactly. 

Q. Do you know whether any train had passed over that track 
that morning? 

A. Yes, sir; there was a freight train right ahead of the passenger 
train: about 20 minutes ahead, I think. 

Q. State whether the cars were loaded or empty. 

A. Well, I presume they were loaded cars, because it was what we 
‘all the through train from the South. 

Q. State whether or not, sir, that train had any trouble at this 
point; any difficulty that you know of. 

A. I don’t think it had; I saw it standing on the side track at 
East St. Louis when we got there, and nobody seemed to know any- 
thing about the accident. 

Q. State to the jury if you passed over this track on the morning 
of the 22nd of October, 1885. 

A. Well, I could not say as to that; I may have done so, or I may 
have gone out on our train the evening before. 

Q. State to the jury, to the best of your recollection, when you did 
pass over this particular track before the accident. 

A. Well, to the best of my recollection it was the previous morn- 
ing or the previous afternoon ; I think the previous morning. 

Q. State to the jury the condition of the track at that time at that 
place. 

A. The track was all right; I never noticed anything wrong with 
it; I would certainly be apt to feel it if anything was wrong; I al- 
ways notice these things. I am not particularly expert in tracks or 
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anything of that sort, but I would certainly notice any severe jar or 
break. 

89 (. State whether this was—or what you know about it, 
whether the track was in a good, safe condition there or what 

the condition of the track was. 

A. Well, I think the track was just as good as it is now; it isa 
particularly safe and good track; it is not a stone-ballast, it is a 
part-ballast track, well ballasted and well tied. . 

(. Were there steel rails in the track at that time? 

A. Yes, sir. 

@. Do you kuow what this rail was that broke—whether that was 
a steel rail? 

A. I don’t know of my own knowledge, but they were all steel 
rails in there, I think. 

(. Now, state tothe jury more particularly about this shock to 
that train—to the car that you were in—whether the front trucks 
made much of a jar when they struck this rail. 

A. Well, when the first trucks struck the rail, I say we got a jar 
then, but nothing like the jar we got when the hind trucks passed 
over; in factit bounced me up; [ was standing up and I had to 
grab at the door as a means of keeping myself up when the rear 
trucks struck the rail. 

(). Well, state now from your own knowledge of this kind of jar 
thi ° the front trucks received—was that the first jar, | willask you? 

That was the first jar when our car struck it. 

o. State what your opinion is in regard to whether the train that 
you were on broke this rail or not. 

A. I don’t see how it could be otherwise. If the rail had been 
broken by the freight train it would certainly have been derailed. 
If the rail had been broken previous to our passing over it, it is 
likely the two cars that passed before would have been derailed. It 
is hardly likely that a heavy engine and cars would pass over a rail 

that was already broken and not go off the track. 
90 Q. State to the jury whether the track is all straight for 
some distance before reaching where the broken rail was and 
three hundred feet beyond that. 

A. I think the track is straight for about two or three miles be- 

fore reaching there. 
Two or three miles east ? 

A. Yes, sir; the curve began about three hundred feet the other 
side of the broken rail and this side of the switch; in that neigh- 
borhood. 

Q. Then you think at that time the engine would reach about 
this curve when the rear car of the train was at this break? The 
train being about three hundred feet long, the rear car would be 
near this broken rail ? 

A. Yes, sir. 


Cross-examination by Col. Dyer: 


Q. Have you had any practical knowledge in track-building ? 
A. No, sir. 
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Q. Never worked on a railroad ? 
A. No, sir; except as agent. 
Q. Except as agent—ticket and freight agent ? 
A. Yes, sir; and telegraph operator and such things as that. 
Q. You think the track is just as safe now as it was in 1883? 
A. Yes, sir. 
@. And that it was as safe in 1883 as it is now ? 
A. Yes, sir; I think it was. 
@. Well, before or after the accident was it as safe ? 
A. Just before the accident. 
@. You think it was safe then ? 
A. I do. 
Q. Well, if it was right safe what would you think made the train 
go off? 


Counsel for defendant objected to the question. 


Q. Now I will get you to state if you went back to these cars after 
they were turned over. 

A. Yes, sir; I was the second person there. 

@. Who was the first ? 

A. Mr. V.8. Albert, trainmaster. 
91 Q. Do you recollect of seeing a Mr. Hesse there at the 
time’? 

A. I don’t know that I recollect of seeing hin; we had some 
trouble in St. Louis with the strikers, and I think he was a deputy 
sheriff going in and out on that train. 

Q. I would like to know whether you know Mr. Hess or not; do 
you know the deputy sheriff or deputy marshal of that county—of 
St. Clair county ? 

A. I was sworn as a deputy sheriff myself. 

Q. Do you know Mr. Hess? 

A. Well. I never was introduced to him. 

®. Well, you never was introduced to me, but if I was to meet 
you out in the hall there you would know me? 

A. I would not know your name. 

Q. Well, my name is Dyer. Do you know Mr. Hess by name or 
do you know him by sight? 

A. I know there was in 1883 a man by the name of Mr. Hess. 

Q. Do you know him now? 

A. Well, I don’t believe I would recognize him. 

Q. Have you seen him to-day ? 

Counsel for defendant objected to the question on the ground that 
the matter didn’t grow out of his examination. 


The Court: It is preliminary to something, I suppose. 


Q. Do vou know him now? 

A. No, sir. 

Q. Have you seen him to-day? 
A. Not that I know of. 

Q. When did you see him last? 
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In the yard in East St. Louis; the man who claimed \or went 
under that name. 
Q. Didn’t you go back and didn’t you examine the rail in com- 
pany with Mr. Hess at the time it was broken ? 
A. Not that I am aware of. 
Q. I will ask yon if Mr. Hess didn’t say to you at the time, Your 
name is Mr. Barnhart? 
A. That is my name. 
92 (. Didn’t Mr. Hess turn over the rail with his foot—one of “a. 
these pieces—and didn’t he remark to you, Mr. Barnhart, 
that it was a bad and defective rail? 
A. Not to my knowledge, SII 


CouNSEL FOR DEFENDANT: We object to this testimony. 
The Court: I understand this witness to say that it was broken. 


Q. Did you say that to him, and didn’t you say to him at that 
time when he called your attention to the fact that that was a bad 
rail—didn’t you say to himy: Never mind; that is none of our 
business? 

A. No, sit 

Q. Did you see Mr. Hess there at all? 

A. Not that I know of. 

Q. And you never had any conversation with him in reference 
to this rail at that particular time? 

A. Not that I am aware of. _ 

Q. If vou had any such conversation would you remember it? 

If I had known the gentleman and had any such conversation 
I probably would have remembered it. 

Q. Did you have that conversation with either Mr. Hess or any 
one else? 

A. No, sir; not that Iam aware of. 

Q. Did any gentleman call! your attention to the fact that the rail 
was broken, and that it was rusty in the end, and that it was a bad 
and defective rail? 

A. No, sir; I have no knowledge of anything of the kind. 

Q). And you say to this jury that no such conversation as that 
ever occurred ? 

A. To the best of my belief, it did not. 

Q. Did you see any rusty rails? 

A. I did not. 

Q. Did you look at it to see whether there was any holes in it? 

A. No, sir; 1 didn’t examine as to that. 

Q. You didn’t look to see what caused the break ? 

A. No, sir; I didn’t make an examination of the raii. 

Q. And you didn’t have any conversation with Mr. Hess or any 

one else in reference to the condition of the rail ? 


93 A. To the best of my belief, I did not have any conversa- 
tion with any one on the ground respecting the rail at that 
time. 


Q. Did you see Mr. Anthony there at the time—this gentleman— | 
this plaintiff? - 
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A. Yes, sir. 

@. What was his condition there at that time? 

A. Well, his head was bleeding considerable and he had a hand- 
kerchief tied around his head. 

@. Where was he when you first saw him? 

A. I believe he was on the bank at first. 

Q. Who helped him into the car to bring him to St. Louis? 

A. I could not call the names of those who helped me; we were 
all assisting the injured persons into the sleeping cars. 

Q. What are you doing now? 

A. I am superintendent of transportation of the Louisville & 
Nashville road. 

Q. When did the Louisville & Nashville road get hold of this 
road ? 

A. I think in 1880; 1879 or 1880. 

Q. Were you on the road whien it was run by the receiver? 

A. Yes, sir. 

The Court: I understand that when this accident occurred or just 
before when your car passed over you felt a jar, and when you saw 
what had occurred you went back and looked at this rail and saw 
the manner in which it was broken, as you have described ? 

A. Yes, sir. 


Adjournment was here taken until the following day, at 10 o’clock 
a. m. 


Met, pursuant to adjournment, March 27th, 1886, when the con- 
tinuation of the taking of testimony was proceeded with. 


V.S. Atsrrz, being duly sworn on the part of defendant, testified 
as follows: 


O4 Direct examination by Mr. ILAMMEL: 


} 


Q. What is your name‘ 

A. V.S. Albitz. 

(). What is your business, and what was your business on the 23rd 
of October, 1883? 

A. Chief train dispatcher on the Louisville and Nashville road. 
In October, 1883, I was trainmaster. 

Q. How long have you been engaged in the railroad business ? 

A. Since 1872. 

©. In what class of railruad business? 

A. Well, telegraph operator, train dispatcher, trainmaster, and in 
the transportation department. 

Q. You say you were trainmaster in October, 1883, on the Louis- 
ville and Nashville road ? 

A. Yes, sir. 

(). How long have you been trainmaster? 

A. From September 11th, 1883. I was chief train dispatcher from 
lith of February, 1882—that is, on this division. 

Q. State to the jury whether your occupation and business called 
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vou frequently over that line of the road and how frequently did you 
travel over it. 

A. Well, while I was trainmaster, almost daily. It would aver- 
age o or 6 times a week on the west portion of the road; it was our 
heaviest business. 

Q. State whether you are acquainted with the track at Rankins’, 
where this accident occurred. 

A. Yes, sir. It was a very good track. 

Q. How long had you known that track ? 

A. Well, only to be riding over it regularly from September 11th, 
but as train dispatcher I knew it. The rails were of steel, and we 
considered it a first-class track from Mount Vernon tuo East St. Louis, 
We had steel rails east of that,and it was good all the way to Evans- 
ville. 

Q. You say all the way from Mount Vernon the track was steel? 

A. Yes, sir. 
95 (. State particularly the condition of this track at Rankin’s 
on and before the Z3rd of October, 1883. 

A. This track was good. 

Q. How do you know that? 

A. I know it from riding over it. I passed over it both on freight 
and passenger trains—in fact, 1 generally left Mount Vernon on 
freight and returned on passenger; sometimes I went on passenger 
and back on special freight or passenger. 

Q. Do you remember when you were over this track prior to Oc- 
tober 23rd ? 

A. Yes, sir; I could not give you every date, but I was appointed 
trainmaster on the llth of September; on the 12th I remember dis- 
tinctly of leaving on the Evansville local freight, going to Mount 
Vernon; on the 13th I took the local freight from Mount Vernon 
to East St. Louis, returning to Evansville that night. It js almost 
a daily occurrence for me to be over that road. 

(). Fix the time as near as you can remember, before the 25rd of 
October, when you were over this particular track. 

A. I could not say; it was the 21st or 20th or 19th—one of the 
three days. 

Q. You say that you were over the track between the 19th and 
21st? 

A. I don’t think there was any two days in succession that I was 
not over this track; I don’t think that there was three consecutive 
days but what I passed over this; it may be that 1 was working on 
the time-card. 

Q. Confine yourself to the period immediately before the accident. 

A. That is the nearest I can say—the 19th or 20th. 

Q. Are you satistied you were over it on the 19th or 20th? 

A. Yes, sir. 

Q. Now describe the track at that point where the accident oc- 
eurred. Do you know it? , 

A. Yes, sir. 
96 Q. Describe that track to the jury at that point. State to 
the jury whether it is a straight track or curved, or state 
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the character of the road-bed and cross-ties and with reference to the 
fish-plates, joint spikes, &c. 

A. Well, just this side, say about 6 hundred feet this side, of 
where the accident happened 

(). You mean west? 

A. West of the accident there is a slight curve, and east of there 
for over a quarter of a mile it is a straight track ; the ties were good 
even after these cars were derailed; there was only one tie taken 
out; the rails were all first class. 

(). How was that tie injured ? 

A. It seemed that the wheel which struck it passed the rail, split- 
ting it right through, leaving only a small bit of the tie fastened to 
the rail: of course, that tie had to be taken out on account of that 
accident. : 

Q. You say that that was split by the wheel ? 

A. Yes, sir. 

Q. Otherwise it was a perfect tie? 

A. Yes, sir; the tie was apparently new and perfectly sound. 

Q. State how the road is ballasted at that place or was at that 
time. 

A. The road at that point is ballasted with slack and cinders. I 
ain confident that that is mostly slack and cinders, both, of course, 
mixed up with earth. 

Q. State to the jury the condition of the road as to safety for all 
business transacted on it by the company. 

A. It is perfectly safe. 


CouNSEL FOR PLAINTIFF: I suppose that is not a question for this 
witness to answer. 

The Court: You may state the condition of the road and the 
jury will draw their own conclusion. 


Q. State, Mr. Albitz, whether you were on this train that 
97 was derailed at that time. 
A. I was. 

Q. What part of the train were you in? 

A. I was in the rear—that was, the fourth coach from the engine ; 
that is a combination car, part baggage and part coach. I wasin the 
rear and was sitting facing the two cars that were derailed. 

@. You were in the rear of the fourth coach from the engine? 

A. Yes, sir. 

Q. That left two coaches behind the coach you were in? 

A. Yes, sir. 

Q. You were in the last car that remained on the track ? 

A. Yes, sir. 

Q. State to the jury what kind of jar the car received when the 
front trucks struck this rail. 

A. I was sitting with another gentleman, talking to him, and 
another gentleman was standing with his shoulder to the side of the 
car, his back-was towards the rear of the car, and there was just a 
kind of a jerk. I noticed the bell cord make a very violent noise; it 
seemed to me that the portion of the car that we were sitting in 
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raised up,and I knew that there must be something wrong. I started 
towards the center of the car and on looking out I saw that we had 
dropped two cars. The train immediately began to slow up, the auto- 
matic brake having been put on by the accident; it is arranged so 
that whenever a train parts the automatic brake is applied. I then 
ran to the rear end of the train and dropped off. 

(). You can state what you did. 

A. The minute I got to the back platform I saw the two cars lying 
on theirside. I told Mr. Barnhart to have the conductor go and flag 
any approaching train. When I dropped off the train [ should judge 
we were running about 8 or 10 miles an hour. 

(. At the time you got off? 
98 A. Yes,sir. I ran back as fast as I could. I knew we had 
passed a freight train at Belleville, and I was afraid that might 
come along pretty rapidly and I wanted to get out our danger signals. 

I ran back of where the wreck was and I meet some section man. 

I had a red handkerchief in my pocket, which I told one of them to 

goand flag with. He went back to his hand-car and gota flag. I im- 

mediately returned to the wreck, and the head brakeman came 

back, and I sent him out with the flag, preferring to depend on him 

rather than the section man. I was right at the wreck then, and I 

saw the condition of things in a moment, and the train bad backed 

up to the wreck and the engine went to East St. Louis, running very 
rapidly, and we were only able to find one Dr. 

Q. You obtained physicians and took them out to the wreck to at- 
tend to the injured? 

A. Yes, sir; I did. 

Q. Now, state to the jury how that car, how that train was 
equipped witli appliances for stopping it in case of any accident. 

A. With an “A” No. 1 automatic air brake. 

Q. State whether they were in good condition. 

A. They were, as far as we knew. They had made ali the stops 
without any trouble. We had made our regular stops on that night, 
and they acted well. 

Q. State whether they worked perfectly after the accident and 
stopped the train. 

A. Yes, sir; it stopped the train. We had to bleed the air drums 
before they could back up. 

Q. State in regard to the cars and the rolling stock what condi- 
tion that was in. 

A. They were number one. 

Q. Now, state more particularly to the jury about the jar that the 
‘ar received when the front trucks struck this place. 

A. I was not in that car when the front truck struck the place. 
On our car we felt nothing at all. [ didn’t feel any- 
thing. The first notice I had was the jar to our coach, caused 
by these other coaches leaving the track. : 

Q. That was the first you received ? 

A. That was my first impression of it or knowing that there was 

anything wrong. 

Q. You were sitting in the rear of the car? 
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A. I was sitting right over the rear truck. 

@. When the rear truck reached this place where the rail broke 
state what kind of a jar or shock you received. 

A. The only shock we had was the shock which I attributed to 
the other cars leaving the track. The first intimation I had of any- 
thing wrong was this bell cord and the rear of our car rising under 
my feet. 

@. What caused that? 

A. That, I think, was by the coupling probably becoming un- 
coupled and the safety chain holding; | think that was the cause of 
the car end being raised ; that is my impression of it. 

Q. Was it by the cars parting that you received this shock ? 

A. No: they were undoubtedly still coupled together by the Mil- 
ler coupling or by the safety chains; we had both; the safety chain 
aud the Miller coupling was in case the Miller coupling became un- 
coupled they would still be held safe by the chain, and for that rea- 
son we had both chain and the coupling on the cars. 

Q. This train was equipped with the Miller couplings and the Mil- 
ler safety chains? — 

- A. Yes, sir; all our coaches are. 

(). Well, state to the jury now what your opinion is in regard to 
that rail, whether it was broken by this train on which you were 
riding that morning, on the 23rd of October. 

A. Yes, sir; I think it must have been broken by that train. 

Q. Well, why do you think that? 

A. Well, I think that—I don’t think the other coaches would 

have gone over as smoothly us they did for one reason. Of 
100 course I could not positively state that that rail was intact 

when we struck it, but 1 should judge that that freight train, 
if the rail had had a break in it, the train would most undoubt- 
edly have gone off. 

Q. State how long prior to the time your train reached this place 
in the track had the freight train passed over this track. 

A. This freight train | think it was from 15 to 17 minutes; it 
may have been a few minutes less or more; I don’t think it was 
over that that the freight train was ahead of our train. 

(). 15 to 17 minutes ahead ? 

A. I think they passed over the track 12 minutes clearing the 
passenger train; that is my idea of it; they had cleared the passen- 
ger train 10 or 12 minutes—or somewere close on there, I should 
judge—from the time they left Belleville. I remember looking at 
the train at the time. I couid not give you the exact figures, but I 
should judge it was 12 or 15 minutes ahead of the passenger train. 

Q. State whether this freight train passed over that track all right 
withont any accident or injury. 

A. It did. 

CounsEL FoR PLarntirr: Of course the freight train passed over 
safely; we don’t say that it did not. 


The Court: How long before this accident had this train passed ? 


9—3 44 
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A. Do you mean from the time this freight passed over up to the 
time of the accident? 

Q. Yes. 

[ should think about 20 minutes. 

The Court: Within a short time? 

A. Yes, sir; within 20 or 25 minutes. 

Q. I will ask you to state, as an expert, whether you know about 
the speed a train is running on when you are riding upon it? 

A. I do. 

10] (. How do you know? 

A. Well, it isa judgment of mine, I having noticed, hav- 
ing been on trains so often. I have found in running along be- 
tween stations | have, by looking out, noticed our speed for 1, two, 
or three miles and timed them, and have found that I could time 
them within 1 or 2 miles an hour, either passenger or freight. 

Q. By actually timing them ? : 

By timing them and watching passing objects. I have watched 
them that way fora mile or two, and I have timed them and can 
pretty nearly tell the speed if | watch them for 1 or 2 miles. 

(). State to the jury at what rate of speed this train was running 
on the 23rd of October—this train in which you were riding. 

From 25 to 27 miles per hour. 

Q. What was the time-card speed of that train? 

A. About 22 miles per hour between Belleville and East St. 
Louis. 

(). 22 miles per hour ? 

A. That is about it. 


Cross-examination by Col. Dyer: 


Q. How did it come to be running 25 or 27 miles an hour? 
A. We were held at Belleville that morning caused by the coro- 
ner examining the engineer and fireman of the engine that was pull- 
ing our train. We were held there 15 or 20 minutes. 
(. What is the time between Belleville and East St. Louis? 
Do you mean at present ? 
(. No; then. 
It was about—I could not give you the exact time—lI should 
think about 35 or 37 minutes. 
(. What is the distance from East St. Louis to Belleville ? 
[It is 14 miles from St. Louis. We allow 2 miles from East St. 
Louis over to this side, and that would make it 12 miles. 
(). 12 miles ? 
A. Yes, sir; it may be 12 miles and a half. We generally call it 
12 miles. | 
102 Q. How much _ late were you in leaving Belleville tlfat 
morning ? 
A. Between 15 and 20 minutes. 
Q. How long had you been in conversation with this gentleman 
that was sitting down and the other gentleman that was standing ? 
A. I was out of the train at Belleville in the sitting-room listen- 
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ing to the evidence of the coroner. We had to wait there, and in 

leaving Belleville I entered the head coach or next to the head ear 
} and walked back through the sleeper, and finding most of the 
sleepers occupied by some ladies whose berths were being made up, 
I continued on into the combination car. .I should judge we were 
about three miles from there at the time I got through. Do you 
mean from the time I was talking with them to the time of the ac- 
cident ? 

Q. Yes. 

A. I should judge 15 or 20 minutes. 

(). You were talking to them all the time? 

A. No, sir: not all the time. 

©. You were In conversation with these men ? 

A. A portion of the time. 

Q. Will you tell the jury how you can now recollect so well that you 
observed the time the cars were running in that morning; what 
called your attention to that? 

A. I was looking out of the window as we were passing French 
Village. 

Q. How long before the accident ? 

A. Well, I should say about 6 or 7 minutes; we had passed 
French Village. I was looking out of the coach window and I re- 
marked to myself 

Q. Did you speak out loud to yourself? 

A. No,sir; I noticed the speed we were running and wondered 
why the engineer was not trying to make up a little more time 
while we had this good track. I remarked that he was not doing 
much better than card time. 

Q. Did yon speak to the conductor about making up the 
103. ~=—sitime before you left Belleville? | 
A. No, sir. 

Q. You thought he ought to have made up the time between there 
and St. Louis? 

A. They generally try to make up lost time on that track. 

Q. Did you say that to yourself? 

A. I said to myself he was not making more than regular time or 
not much more. I judged he was running about 25 or 27 miles an 
hour. 

Q. Where do you work now ? 

A. The L. & N. road. 

®. Where at’ 

A. Fvansville, Indiana. 

Q. As train dispatcher ? 

A. Chief train dispatcher. 

(). How long had you been roadmaster ? 

A. From Septem ber lith to October 23rd. 

Q. Did you ever have any practical experience in building rail- 
roads? : 

A. No, sir. 

(). Did you ever direct or superintend men in making a track ? 
A. No, sir. 
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Q. It is not any part of the business of the trainmaster to see 
about the track: that is the business of the trackmen ? 

A. That is the business of the roadmaster, but if I should find a 
bad joint or a bad piece of track I would very quickly notify the 
roadinaster of it. 

Q. You didn’t find any bad track at all, I suppose? Did you 
ever make a report to the trainmaster ? 


Counsel for defendant. objected to the question. 


Counse. For PLAINTIFF: This witness has been examined as an 
expert about running trains. 


Objection sustained. 


Q. Did you ever make a report to the roadmaster about the con- 
dition of this road at any time before that? 

A. No, sir; I did not. I cannot recollect that I have. We have 
a supervisor that generally notifies him, and if there is a bad place 

he has to run the train slow until it is repaired. 
104 Q. Did vou direct them to run slow? 
A. On this particular piece of track ? 

Q. Any part of that between here and Belleville. 

A. Yes, sir. : 

(. How long before? 


CounseL FoR Derenpant: I object to the question; I think it is 
not proper. 


Objection overruled. 


A. In the last two years. 

Q. Did you before this accident happened ” 

A. I could not answer, because I cannot call any dates, but in the 
last 2 years I have issued a dozen or a hundred of them. 

Q. On this part of the road ? 

A. On the entire division when there is bad track caused by bad 
weather, but [ cannot positively say when I did that. 

(. Do you pretend to say to this jury that you could—riding over 
this road between Belleville and St. Louis, sitting in a car talking 
to another man—that you could tell the condition of the track an 
the rate the train was going? 

A. I could tell whether there was a rough joint or a broken rail. 

(). That is, if it turned the car over? 

A. No, sir; it would not have to turn the car over, because if it 
did I should know that very quickly—that there was something 
wrong, but it is possible for it to pass over a bad joint and not 
notice it. 

Q. Did you go back and examine the rails? 

A. No, sir; I did not take time; I had other duties to perform. 
[ noticed when I ran back to tell the section men to flag any train 
that might come I noticed the broken rail. 

Q. Did you stop to make an examination ? 

A. I did not. 

QQ. How many pieces was the rail broken into ? 
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A. I could not say that, either. 
Q. There was no other rail broken, was there, beside that? 


105 A. That was all. I would not answer that question very 
pointedly. I didn’t stop to look. I was anxious to get out, 
so as to have any coming train flagged. I wanted to flag the 


balance of the trains. I didn’t stop to examine the rail, but I 
noticed it. . 

Q. Can you state now, from your recollection, how many pieces it 
was 1n? 

A. No, sir; I could not. 

Q. Can you tell this jury, from your examination as you went by 
and saw the rail, as to whether that rail was entirely disconnected 
from the other rails at either end or not? 

A. No, sir; I could not. 

Q. Do you know whether there was any part of the rail that was 
broken that was hanging on the rail immediately adjoining it? 

A. I could not say. I didn’t stop to examine the ties. 

Q. How long did you stop to examine the ties? 

A. Do you mean on that particular morning? 

Q. Yes. 

A. Not at all. I noticed the tie when I ran back. 

Q. When did you go back to make the examination ? 

A. I should judge about 9 o’clock. 

Q. The same morning? 

A. Yes, sir. 

Q. What did you find, then, of the rail when you went to make the 
examination ? 

A. I could not say. 

(. Did you go back there at 9 o'clock for the purpose of making 
an examination ? 

A. No, sir; I went back with our tool car and wrecking car from 
Kast St. Louis to clear the track. The section men were at work, if 
I recollect. They were putting in a new rail. 

Q. Did you go back and examine the condition of the rail at that 
time? 

A. I didn’t examine the rail. I noticed this one had split. 

Q. Did you notice the other ties? , 

A. Yes, sir; the other ties were intact and in good condition; 

that is my recollection. 
106 Q. If you noticed the ties will you tell the jury why you 
didn’t notice the rail ? 

A. I presume I just overlooked it. I never examined the rail. 

Q. Did you examine the ties critically ? 

A. Not for evidence. I walked over the ties and noticed that one 
was split. 

Q. Did you stop to make an examination of the ties ? 

A. A critical examination ? 

Q. Yes. 

A. No, sir; I made a casual examination, walking slowly over. 

@. At the time you were making this casual examination of the 
ties did you at that time make an examination of the rail ? 
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A. I saw the rail was broken. The rail was taken out, if I recol- 
lect right, when I got there. 

(). Who took it out ? 

A. The section men. 

. Do you know where it was at the time ? 

A. I think it was lying right there near the switch. 

Q. Will you tell the jury why it was you examined the ties and 
didn’t examine the rail? What was the reason of that? 

A. Well, the examination of the ties was only casual. It was 
altogether out of my duty. I just only walked over this track. I 
wus more anxious to see the track cleared, and as soon as the track 
was clear I immediately went; started out on the out-bound passen- 
ger train. 

Q. When were you ever out at this place afterwards? 

A. I think it was two days afterwards I went back. I think I 
was on that special; I am not certain. I think I was on the special 
that went back with the superintendent to examine this track. 

Q. Did you see the rail then ? 

A. I believe I did. 

(). Where was that ? 

A. That was right at the wreck. 

(). How many pieces did you find when you saw it 2 days after- 
wards ? | 

A. I cannot remember how many pieces. 
107 Q. Did you make acritical examination of the rail? 
A. I did not. 

Q. What superintendent was with you? 

A. C. O. Parker, the assistant, and Captain L. Howell was there. 

Q. You two together went and got off the train ? 

A. No, sir: Mr. Howell, who has been here, Mr. Parker, and the 
roadmaster, and I think there was one or two others; we all got off 
the train. I am not an expert on rails. 

(). Are you on ties ? 

A. I can tell a new tie from an old one, a sound one from a rotten 
one. 

Q. Can you tell whether it is broken in one piece or 4 pieces ? 

A. Do you mean the rail? 

Q. Yes. 

A. If it was 4 pieces and I saw it was 4 pieces I should know it. 

Q. Do you think it was any more? 

A. I could not say. If you want me to tell you what I think I 
can do so. | 

Q. You have been thinking a good deal. 

A. You are making me. 

Q. I am trying to get you to state what you know. One would 
think from your testimony that you are an expert on ties. I want 
you to explain to the jury how you came to notice the ties so closely 
and didn’t look at the rail. 

A. I am not an expert on ties and rails. 

Q. Then you stated to counsel for the company that this road was 
in splendid, first-rate condition, in your judgment ? 
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A. In the judgment of railroad men. 

Q. Who has experience in that particular regard ? 

A. I am an expert; I am a pretty fair judge on account of my 
riding over the road. 

Q. Most anybody could tell when they struck a broken rail ? 

A. I should judge so. 

(). Do you know, of your own knowledge, sir, when the track was 
put down there? 

A. I do not. 
108 Q. Do you know when the rail that was broken was put 
down on that road ? 

A. I do not. 

Q. Are you sufficiently experienced in railroad matters to tell 
this jury how long a rail 52 pounds weight to the yard will last 
on arailroad? Do you know anything about that? 

A No, sir. ? 

(). With twelve trains running over it ? 

A. I could not say. 

Q. You don’t know when this road was put down‘ 

A. No, sir. 

(). Did you have anything to do with it while it was in the hands 
of the receiver? 

A. No, sir. 

Q. Your first connection with the road was on the 11th of Sep- 
tember, 1883? 

A. Well, in 1872 I was billeted at Carmi as telegraph receiver. 

Q. That was when it was in the hands of the receiver? 

A. Yes, sir. 

Q. Iam asking you about vour connection—your first connec- 
tion—with the L. & N. 

A. With the L. & N. on this division was February 11th, 1882. 

Q. You noticed particularly that this was ballasted with cinders 
and slack when you went over this road casually ? 

A. No, sir; not when I went over this road casually. I have 
known it all along, that it was made of cinders and slack. 

Q. At this particular place ? 

A. Yes, sir; through the section; that is my recollection ; it was 
cinders and slack. 

@. What is slack ? 


A. Slack is coal dirt or coal dust and some little slate in it. 


} 


Redirect examination by Mr. HAMMEL: 

Q. You can state to the jury why you were particularly interested 
in seeing that the ties on the track were in proper condition after 
the accident. 

109 CouNSEL FOR PLarntiFF: He has stated that already. 

A. To get my trains in motion, to get them by safely and as 
quickly as possible. 

The Court: For other trains to pass over? 

A. Yes, sir. 
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Q. The broken rail had been laid on one sideand you didn’t look 
for that at all? 

A. No, sir; I didn’t have time. 

The Court: You say the new rail was put in when you went up 
there’? 

A. That is my recollection; I rode up over that track. 

The Court: Of course you could not get another train over unless 
you had a new rail in there ? 

A. No, sir; the train I was out on there was a train that had in- 
definite rights; they could not start another train until we returned 
to East St. Louis, so I immediately started back to start our morn- 
ing passenger train. 

Q. You state that you observed that the engineer was not making 
up time that you thought he ought to. I want to ask you if you 
remember why he was not able to do that, to make up the time? 

A. I only remember from a conversation with him. 

Q. If you know anything, of your own knowledge, as to the con- 
dition—as to what was the condition—of the track that morning, 
whether there was any frost or anything of that kind to interfere 
with the wheels, I wish you would state it 

A. I didn’t look out to notice that,,but 1 notice he was not 
making much more than the ordinary running time. 

Q. You could tell whether there was a frost without looking out, 
could you not? 

A. I don’t recollect; I could not answer that question. 


110 Tuomas Frncuer, being duly sworn on the part of defend- 
ant, testified as follows: 


Direct examination by Mr. HAMMEL: 


My name is Thomas Fincher. 

Q. Where do you live? 

»A. In East St. Louis. 

Q. What business were you engaged in on October 3rd, 1883 ? 

A. I was passenger conductor for the L. & N. road, on the St. Louis 
Division. 

Q. How long have you been engaged in the capacity of passenger 
conductor on the L. & N. railroad? 

A. Almost two years. 

Q. How long have you been engaged in the railroad business ? 

A. I think about 10 vears; I went on the road in 1875. 

Q. In what capacity ? 

A. As brakeman. 

Q. State the different positions you occupied on the road. 

A. Well, 1 served as brakeman for about 3 or 4 years; then I ran 
a freight train until I was promoted to passenger conductor ; I don’t 
remember the exact time. | 

Q. You are not now in the employ of the company ? 

A. No, sir. 

Q. State to the jury, as passenger conductor, how. frequently you 
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would pass over the track—this particular track that we are investi- 
gating now—3} miles from East St. Louis, at Ranken. 

A. Well, every day. We ran two weeks on the day run and two 
weeks on the night run. 

Q. How iong prior to October 23rd had you been passing over 
that track every day ? 

A. I think I was off the road about two months, probably, in the 
10 years I have been going over that track right along. 

(). You were over it pretty frequently, with the exception of these 
two months? When was this time vou were off? 

A. When Mr. Shepherd had control of the Southeastern. 
11] \). Several years before? 
A. Yes, sir. 

Q. Then for every day in the year or in two years prior to October 
23rd you had been passing over it daily? 

| Yes, sir. | 

(J. State to the jury from your knowledge what condition that 
track was In on the 23rd of -October and prior to that time at that 
particular point. 

A. Well, we had always consideréd that track in good shape, as 
far as I know anything about tracks. 

(). State how it was ballasted there—with what it was ballasted. 

A. It was ballasted with coal slack and cinders and the rails were 
steel. 

(). state to the jury its condition as to smoothness. 

A. Well, the track was smooth as far as I know; we always con- 
sidered it a good track. 

Q. Do you know what train was ahead of you on this morning? 
\. I think it was No. 18, if I recollect right. 


®. What was that? 
\. A freight train. 


Q. Do you know about how many minutes it was ahead of you? 

A No, sir; | do not. 

(). Well, from the time ecard ? 

\. I didn’t look at the register that morning, but I know that 
they were ahead of us. 

(). Did you, when you reached this point—did you find that the 
freight had passed over it safely t 

A. Yes, sir. 

(). What portion of the train were you in when the accident oc- 
curred ? 

A. I was passing through the L. & N.sleeper—the third car from 
the engine; we made a stop at French Village, 7 miles from St. 
Louis. 

Q. How many cars were there to that train? 

A. 6 cars to the train; we madea stop at French Village and 
picked up a passenger. 

(). State to the jury the distance from French Village to 
112 ~=this point where the accident occurred. 
A. Well, suppose, it is about 4or 4} miles. We picked upa 
passenger at French Village. I was back in the air-line sleeper—that 
10—344 


74 JOHN B. ANTHONY Vs. 


is the last sleeper in the train—and the brakesman came back and 
told me we had picked up a passenger at French Village. I got up 
and went forward into the forward part of the train; then I went 
through the L. & N. sleeper. I felt the engineer put on his air. I[ 
walked out through the car and looked out to look ahead and the 
train was almost stopping and did come to a stop. I supposed there 
was something ahead. [ kept looking ahead and he motioned, 
pointed back, and | turned around and looked back and saw that 
there were two cars turned over. 

The Court: The two rear cars? 

A. Yes, sir; the sleeping car and coach. 

(). How far do you think the train ran after the two coaches were 
— over? 

I think about 250 feet: I would not be positive about it. 

*y State to the jury how that train was equipped and what kind 
of a brake. 

A. The best automatic brake. 

CouUNSEL FOR PLAINTIFF: I cannot see any point in arguing that 
question. 

The Court: I understood at the beginning that there was this 
automatic brake on the machine. ' 


Q. Please state to the jury what kind of a shock or jolt the car 
you were in received at the time you passed over. 

A. [ didn’t notice it at all; I knew nothing about it until I felt 
the air brake comeon. I[ can always tell when the air brake is used, 
and | was looking ahead. I thought there was something ahead. 
I saw the engineer and he was looking back; he was standing up in 
the cab and pointing his finger back, ‘and I look: ed around and saw 
the cars in the ditch. 

(). I understand you to say you received no jar or jolt that 
113 was perceptible t 

A. No, sir; I knew nothing about it until I looked back— 
that was from the third car from the engine; I was in the sleeping 
car. 

Q. In regard to the speed of your train, state to the jury, if you 
please, in your opinion, at what rate of spe ed you were running that 
morning at this particular point. 

A. I don’t think that we were running faster than 
hour, because it was a very bad rail that morning. 

Q. What do you mean by that? 

A. There was frost on the rail,or a dew. 

Q. On the rails? 

A. Yes, sir. 

Q. Well, you can state what you know about the running of the 
train. 

A. I asked the engineer why he was not running faster. He said, 
We have a very bad rail. 

Q. What do you mean by that? 

That the engine slips and that you cannot make as good time 
as you can when the rail is dry. 
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©. Bad from the frost or dew ? 
(). Yes,sir; that is what I mean. 


Cross-examination by Col. Dyer: 


Q. Had you made any examination of the track at the particular 
place where the accident occurred any time shortly prior to the ac- 
cident ? 

A. No, sir: I had not. 

(). When had you, prior to that time, been off of the train at that 
particular point? 

A. Well, sir, I could not tell you exactly ; [ suppose before I went 
Lo running the passenger train might have side-tracked there. 

Q. How long had you been running a passenger train when this 
accident occurred ? 

A. I think it was almost two years. 

(). Now, during the two years you were running passenger trains 

had you been off of that train to Inspect and examine the 
114 track at this particular place? 
A, No, sir. 
~Q. Was there a switch in there during the time you was on the 
freight ? 

A. Yes, sir; there was a side track at Rankin. 

Q. Did you see men there at work that morning when you went 
by t 

A. No, sir; I didn’t see them as I went by. 

(. Did you come back ? 

A. I did is quick us | could hack the train up. 
Q. You saw Mr. Anthony there, did you? 

A. I think I saw some gentleman there who-was pretty badly cut 
up; I presume his name was Anthony. 

Q. I will get you to state whether you made any examination at 
that time of the rail that was broken? 

A. | did not. | had othe r matters to attend LO. l was looking 
after the passengers. | was afraid the sleeper would catch fire. 

Q. Did you subsequently make an examination ? 

A. No, sir. 

(). You never went and looked at the rails ? 

A. I didn’t pay any attention to the track. I didn’t have time. 
It was not my place. 

Q. Didn’t you pay any attention to it before that? 

A. No, sir. 

(. There was a frost that morning on the track ? 

A. Well, it was dew or frost; the rail was damp. 

(). How late were vou in leaving Belleville? 

A. 15 or 20 minutes. 

Q. Do you remember remarking to a passenger, who called your 
attention ta it at the time, that you were 20 or 25 minntes late, and 
you remarked that you could make up that time between that and 
St. Louis ? 

A. Ido not. I have no recollection of that. 
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Q. You may have said so? 

A. It is possible I might; we are often asked about such things, and 
very often we are not very particular in our answers—more to give : 
man satisfaction and to keep them from asking us every 5 or 10 

minutes. 
115 Q. That is to put him off? 
A. Yes, sir; so as to encourage him and make him believe 
we will not be late. 

Q. You would not knowingly misrepresent facts toany passenger 
on that road ? 

A. No, sir. 


Irwin Carr, being duly sworn on the part of defendant, testified 
as follows : 


Direct examination by Mr. HAMMEL: 


My name is Irwin Carr. 

(). What is your occupation ? 

A. Locomotive engineer. 

(. On what road ? - 

A. The L. & N. road, St. Louis Division. 

@. On the L. & N. road, St. Louis Division ? 

A. Yes, sir. 

(). How long have you been engaged as locomotive engineer on 
that road to St. Louis” 

A. 8} vears. 

(. Have you been engaged on any other roads besides that road ? 
A. With the exception of one month, I was on the Belt road, on 
the other side of the river; that was all. 

Q. State, Mr. Carr, whether you were runni 
Division of the L. & N. road in 1883. 

A. Yes, sir; I was. 

Q. How long had you been on that road prior to that time, run- 
ning over the place where this accident occurred—daily ? 

A. I could not state how long it had been daily. 

Q. Well, about how long’? 

A. I should judge I had been pretty near a year. 

Q. State to the jury the condition of the track at this particular 
point where the accident occurred during that whole year prior to 
the 23rd of October, 1883. 

A. The track was in a good condition. 

@. State what kind of ballast was used in the track at that 
point. 


. 


On the St. Louls 


‘y 
Fe 


116 CouNSEL FOR PLAINTIFF: I object to their going juto de- 
tails of the equipment of the road. 


Q. You said you were a locomotive engineer ? 
A. Yes, sir. 

Q. And had been running over this road ? 

A. Yes, sir. 
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The Court: As far as your observation went, the equipments were 
all right ? 
A. Yes, sir. 
The Court: You knew nothing about this particular rail ? 
A. No, sir. 
The Court: You never stopped to examine it? 
A. No, sir. 


CoUNSEL FOR DereNDANT: I was going to say the rail might be 
perfect, and unless the surface and ballast of the road was in good 
condition it might be caused from that. 

The Court: That is what I understood. I understood Col. Dyer 
tosay that there was no question about the equipment, but that 
there was a defective rail that ought to have been repaired. He 
does not say that the accident occurred from bad equipment, but 
it occurred from a bad rail, which he thinks you ought to have 
known. I only did this to shorten the inquiry. There is nothing 
practically outside of that. It is a very narrowinquiry. Here isa 
locomotive engineer. Of course he has his own life in his hands. 
He expects everything to be safe as well as the passengers do. He 
was running over this road, and everything was right as far as he 
observed. 

CouNSEL FOR PriaintirF: If Col. Dyer will say that he only 
claims that the rail was defective that is all right. 

COUNSEL FOR Derenpant: The petition counts on that, and we 
cannot go outside of our case. 

The Court: The whole controversy from the beginning is this, 

and there is where the whole case rests, and it is no use bring- 
117 ing the matter up for inquiries: Here is a rail that was 

broken. It broke under some circumstances. Was ita rail 
that was fit to be there, which the railroad company ought to have 
examined and there put another one in, or was it agood one? The 
proposition of law, the whole thing, turns on that one question. I 
simply mention this so that you can direct your inquiry directly to 
that point. 

Q. Mr. Carr, I will ask you to state to the jury what shock or Jar, 
if any, you felt on your engine in passing over this rail on the morn- 
ing of the 23rd of October. 

The Court: You were running the train on that morning? 


A. Yes,sir. _It was very slight. I never paid any attention to 
it. It was more like as if we had gone over a little low joint. I 
never would have paid any attention to it if it hadn’t been for the 
coupling breaking between the cars; but for that I might have gone 
over the track and never noticed it. I should have gone right 
straight along. 

Q. State when the front trucks of the engine struck the rail, if you 
felt anything at all. 

A. 1 never felt anything until the back pair of drivers went over. 
That is the pair we sit right over. I didn't feel anything when the 
other went over. 
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Q. They are right under where the engineer sits. When the front 
ones went over you didn’t feel any jar at all? 

A. No, sir. 

Q. State to the jury where the weight of the engine would be— 
. whether it would be forward or whether it was behind, where you 
were sitting. 

A. The biggest part of the weight of the engine sits on the driving 
wheels. 

. Where are they? 

A. They are the two back pair of wheels of the engine. I am 
speaking now of 8-wheel engines. 

Q. What kind of an engine was this? 


CouNSEL FOR PLAINTIFF: We are wasting a great deal of 
118 ___ time talking about the engine. I don’t think that has any- 
thing to do with the case. 


Q. You sav when the front trucks of the engine passed over you 
felt a perceptible jar of no kind? 

A. No, sir. 

Q. And not until the wheels—what kind of wheels do you call 
those ? 

A. The driving wheels; the back pair. 

Q. Until the driving wheels—the back pair—passed over you 
didn’t feel any perceptible jar? 

A. No, sir; not to amount to anything. There was a slight jar; 
that was all. 


Cross-examination by Col. Dyer: 


Q. Did you feel a jar before the cars went off? 

A. When the back pair of wheels went over I did. 

Q. When you went over you felt a slight jar? 

A. Yes, sir. 

Q. Can you tell the jury, from your experience, what would cause 
the jar that you did feel ? 

A. Well, different things would cause that. A low joint would 
“ause that. 

Q. Can you tell now, from your experience as an engineer, 
whether it was from that trouble that it was a low joint or whether 
it was a broken rail that you passed over? 

A. I eould not tell from that. 

Q. What did you think—what was your best impression as to 
what was the cause of the jar you received there on the moment in 
passing over it? 

CoUNSEL FOR DEFENDANT: That would not be evidence, what his 
impressions were. 

Did you go back to examine the rail ? 
. No, sir; but I went back there. 

Q. Did you examine the rail ? 

A. No, sir. 


(). 
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Q. Did you exaniine the track where the cars went off? 
A. Not particularly. 
119 Q. Was there any more than one rail broken? 
A. I didn’t notice; I noticed a couple of pleces of rail lying 
around there about two or three feet long. 

Q. Did you notice to see whether there was any more than one 
rail broken ? 

A. No, sir. 

Q. Was the rail entirely out when you went back ? 

A. I could not say that, either. 

Q. Do you know whether any portion of the broken rail was still 
on the track when you went back ? 

A. No, sir; I didn’t notice that; I noticed a couple of pieces lying 
on the ground. 

(). Did vou notice the condition of the rails? 

A. No, sir. 

Q. You don’t know how long that rail had been in there? 

A. No, sir. 

Q. Can you state to the jury whether it was vour engine that broke 
the rail or whether it was the engine that went over before you; 
what is your best impression ? 

Counsel for defendant objected to any impression of the witness. 


Q. What is your judgment? 

A. If the engine that went over before had broken it it would not 
have been there when we got there. 

Q. What do you think did break it? 

A. I don’t know; I think we broke it. 

Q. Do you know what part of your train did break it? 

\. If anything did break it it must have been the pair of driving 
wheels. 

Q. That is, the engine wheels ? 

A. Yes, sir. 

Q. Then, that breaking it. would you say your engine had broken 
it in 3 or 4 places? 

A. No, sir; we might just have made a single crack and that 

might have caused the jar. 
120 ®. What called your attention to that; why do you recol- 
lect that now? 

A. The circumstances attending it afterwards. 

Q. That called it to your mind ? 

A. Yes, sir. 

Q. What was the condition of the track for making time that 
morning? 

A. Good—well, as far as the track was concerned, but a bad rail; 
the rail wasslippery. I was unable to get along well that morning. 

Q. It is down grade from Belleville to the bottom ? 
A. Yes, sir; it is down grade to the bottom. 
Q. Was it level or down grade where the accident occurred? 


A. Level. 
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Q. How far had you been off the down grade before you struck 
this level place? 

A. About two miles. 

(). It was all level there 

A. Yes, sir. 


Redirect examination by Mr. HAMMEL: 


Q. I want to ask you with reference to the speed. 

A. We were not running over 25 miles an hour that morning. 

The Court: What is your ordinary speed ? 

A. What the card calls for; the figure, I think, is not quite 26 
miles an hour. 

The Court: What is your ordinary speed ? 

A. That is what the card calls for. 

(). At that time? 

A. Yes, sir. 

(). You say the track was a little slippery that morning and you 
could not get along fast? 


A. Yes, sir. 


12] CHarLes Crowper, being duly sworn on the part of de- 
fendant, testified as follows: 


Direct examination by Mr. HAMMEL: 


My name is Charles Crowder. 

Q. What is your occupation ” 

A. Brakeman. 

(. On what road ? 

A. The L.. & N. 

Q. What part of it? 

A. The St. Louis Division. 

. How long have you been engaged in that business ? 

A. Well, about 4 years, I think; I don’t remember exactly. 

Q. On the St. Louis Division all the time? 

A. Yes, sir. 

Q. On what train—pasvenger train or freight train ? 

A. Yes, sir; on a passenger train. 

Q. Were you brakeman on the passenger train coming into St. 
Louis on the morning of the 23rd of October, 1883 ? 

A. Yes, sir. 

(). How long had you been running over that portion of the track 
at Rankin, where this accident occurred, previous to October, 1883— 
daily, or almost daily ? : 

A. Well, 1 don’t exactly know; buta year, or probably 18 months. 

Q. State to the jury the condition of the track at that point at that 
time. 

A. Well, the track, as far as I could see, was very good; it was a 
very good bed and almost straight all along there, and a very nice 
track. 
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Q. What part of the train were you in on the morning when the 
accident occurred ? 

A. I was sitting in the rear end of the first car: the car next to 
the engine. 

(). The rear end of the first car ? 

A. Yes, sir. 

Q. State to the jury at the time the car you were in passed over 
this place where the rail broke what jar you felt, if any. 

A. Well, I felt a very light jar. I was sitting on a box, 
122 notin a seat: I felt a slight jar; if I had been sitting on a 
cushion I probably might not have felt it. 

Q. You say if you had been sitting on a cushioned seat you hardly 
would have noticed it at all? 

A. I don’t think I would. 

Q. Do vou know about the rate that train was running that morn- 
ing at this point—the rate of speed ? 

A. No, sir; I could not tell exactly, because I was not paying very 
much attention. I was talking first about one thing and then 
another. 

Cross-examination by Col. Dyer: 

Q. Did you ever see Mr. Anthony, this plaintiff? 

A. Well, I cannot remember. sir; I don’t remember that I ever 
have. I might have; I don’t remember him. 

Q. Do you recollect of seeing Mr. Church, the young man in the 
office of Hitchcock, Madill & Finkelnburg—the young man who 
went over to Belleville ” 

A. I remember some man coming over there, and le said he was 
from St. Louis. 

Q. Do you reco!lect when that was? 

A. It was last summer some time; I cannot tell exactly. 

(). I will get you to state whether, in that conversation that you 
had with him, you stated that this rail had been broken by a coal 
train that had passed over before, in your judgment. 

CouNSEL FOR DereNDANT: I don’t think you need answer that 
question. I object to it. 

The Court: It may be competent. It is simply laying a founda- 
tion, I suppose, for something else. I don’t mean, in an offensive 
sense, to impeach the witness. 

COUNSEL FOR DEFENDANT: Our objection was that it was no part 
of the res gestz. 


The Court: Do you remember anything about it, Mr. 
123 Crowder—this talk with Mr. Church ? 

A. Well, I remember a few questions he asked me. He 
wanted to know what I knew in regard to the matter and if I could 
tell him anything that would benefit him in any way in helping 
Mr. Anthony out. I told him I didn’t know that I could. He asked 
me about this rail ; if I thought it was broken by the train before we 
passed over, and I told him that I didn’t know; that it had been 
said so, but I didn’t think anybody knew anything about it. 
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(). Now, will you answer my question? I will get you to state 
whether you said to Mr. Church in that conversation that the rail 
had been broken by the coal train that passed over it before. You 
can answer that question onue Way or the other. 

A. No, sir. 

(). Do you recollect having a conversation with Mr. Anthony some 
8 months subsequent to the accident on the car? 

A. No, sir. 

(). Do you recollect telling him that the rail had been broken by 
a train that passed over before the passenger train struck it? 

A. No, sir. 

(). You didn’t state any such thing as that to him ? 

A. No, sir; not that I remember. 

(). Nor Mr. Chureh, either? 

A. No, sir. 

©. You are still brakeman on the road ? 

A. Yes, sir. 

(). Where do you run‘ 

A. Between Evansville and St. Louis. 

(. Did you ever have any conversation with Mr. Anthony atall ? 

A. Not that I remember of. 

The Court: You are a brakeman, as I understand it? 

A. Yes, sir. 

The Court: Did you ever examine this rail at all? 

A. No, sir; not at the time. I saw it afterwards—that is, some 
pleces of it. 

The Court: What was the condition of the pieces ? 
124 A. Well, it was some time afterwards when I saw them. 
(). How long after? 

A. Well, probably 2 or 3 months; I don’t remember, it has been 
so long ago. 

The Court: You are a brakeman, and you didn’t pay any atten- 
tion to the rail, where it broke? 

A. Well, | was called out to flag, right after the wreck happened, 
and was there till after it was cleared up, and they came out on a 
switch engine to get me. 

The Court: You were a brakemen when the accident occurred ? 

A. Yes, sir. 

(. You were in the train when the accident occurred ? 

A. Yes, sir. 

Q. You have already described there was a slight jar, as you ex- 
plain it; the train was stopped, I suppose, when the accident hap- 
pened ? 

A. Yes, sir. 

The Court: Then what did you do? : ) 

A. Well, as soon as the air went on the brakes went on, and I got 
up and looked out and saw what was the matter. I went out, and 
there was so much smoke that I could not tell what it was; it raised 
so much dust and smoke I could not see far back, and as soon as 
the train stopped I went back to the rear part of the cars that was 
on the track and bled the air boxes and backed the train down a 
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little, and when | got down there I helped an old lady out, and one 
gentleman helped me to get her out; he was not hurt much; he was 
asmall man with a black mustache: when I saw Mr. Albitz, our 
trainmaster, start back to flag, and I holloed back that I would go. 
I went out and was out there until after 12 o’clock. 

The Court: What we want to get at is this: The accident oc- 
curred: you, of course, in the performance of your duty, helped ( very- 
body you could? 

A. Yes, sir. 
125 Q. Did you observe the rail; did you look at the rail? 
A. No, sir; I did not, only as I ran by it. 

The Court: You saw what caused the accident? 

A. Only as I ran by; I just glanced at it as a person naturally-—— 

The Court: Your attention was directed to other matters? 

A, Yes, sir. 

By Col. Dyer: Did vou see enough of the rail to see how many 
pleces it was in? 

A. No, sir; I cannot remember that I did. 

Q. Did vou see enough of the rail as you ran by to know that one 
rail was out entirely, and that but one rail had been broken ? 

A. Well, I don’t suppose it was any more than one. 

Q. I am not asking you what you suppose. Can you tell this jury 
whether there was more than one rail broken from your observa- 
tion? 

A. No, sir; I don’t believe I could. 

(). You don’t know much about it, anyhow? 


A. No, Sir. 


T. C. Jupp, being duly sworn on the part of defendant, testified 
as follows: 


Direct examination by Mr. HAMMEL: 


My name is T. C. Judd. 
(). What is your business, Mr. Judd ? 
A. At present I am a conductor. 
«). Conductor on what road? 
A. The L. & N. road. 
(). The St. Louis Division ? 
A. Yes, sir. 
Q. How long have you been engaged in the railroad business ? 
A. Over 5 years 
126 Q. What position did you occupy on the St. Louis Division 
of the L. & N. Railway Co. on October 23rd, 1883 ? 
A. Baggageman. 7 
Q. Train baggageman on a passenger train 
A. Yes, sir. 
Q. How long did you hold that position prior to October 23rd ? 
A. I don’t remember exactly ; two years or more. 
Q. State to the jury if you had been running over the track where 
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this accident occurred almost daily for two years prior to tue time 
of the accident. 

A. Yes, sir. 

Q. State to the jury what the condition of the track was at that 
point during that time. 

A. Well, as far as a man riding over the track could tell, it was 
all right. 

Q. State to the jury if you were on the train, this passenger train, 
coming into St. Louis on the morning of the 25rd of Oc tober, 1883. 

A. I was. : 

Q. What part of the train were you in? 

The car next to the engine. 

Q. In what portion of the car? 

A. About the middle of the car. 

Q. State to the jury if you felt any shock or movement—unusual 
movement—of the car at this place where the accident occurred. 

A. Well, I think there was a low joint there. 

Q. Well, what kind of a shock or movement did it give to the 
car? 

A. Well, it was a slight shock like a man would receive in a car 
in passing over a low joint. 

(. Didn’t you go back to examine this rail afterwards ? 

A. Well, | went back to help to get the people out of the wreck. 

(Q. You didn’t particularly notice the rail ? 

A. No, sir; I didn’t particularly notice the rail. 

(Q. Vo you know about what rate of speed the train was running 
at at that time? 

A. As well as I remember now [ think we were running about 

not over 25 miles an hour. 
127 Q. What time in the morning was this? 
A. Well, I suppose, as well as I can remember now, about 

schedule time. It was somewhere about 7 o’clock or a little after— 
between 7 and 8, perhaps. 


Cross-examination by Col. Dyer: 


Q. You made no examination of the rail at all? 

A. Well, I went and looked at the pieces of rail after I had helped 
the people out. 

Q. How many pieces were there ? 

A. I didn’t take notice. 


W. Newton, being duly sworn on the part of defendant, testified 
as follows: 


Direct examination by Mr. HAMMEL: : 


My name is Wellington Newton. 
Q. What is your occupation ? 
A. Fireman. 
a. On what road ? 
. The L. & N. 
"y St. Louis Division ? 
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A. Yes, sir. 

Q. How long have you been engaged on that road ? 

A. About 33 years. 

(. You were on the road, then, in October, 1883? 

A. Yes, sir. 

(). State what position you occupied at that time—in October, 


A. Fireman. 

(). You were fireman then ‘ 

A. Yes, sir. 

Q. You have occupied that position ever since you have been on 
the road ? 

A. Yes, sir. 

Q. State what train you were fireman on—what engine. 

A. Engine 802—freight train. 

. How long had you been running over that road prior 
128 to October 23rd, 1883, and how frequently ? 
A. Somewhere about 8 months or a year. 

Q. And how frequently—daily ? 

A. Yes, sir; daily, about. 

Q. State to the jury if you know the track at Rankin, where 
this accident occurred. Do you know the railroad track at Rankin? 

A. Yes, sir. 

(). State to the jury the condition of it on the morning of the 
25rd of October, 1883, und prior to that time. 

A. Well, the road was in good condition on that morning. I was 
looking out at that time; it was in good shape. I felt no Jar in 
passing over it. 

Q. What was the number of your train on that day? 

A. I don’t exactly know whether it was a special or regular. 

(). I believe the other witness called it No. 18? 

A. Yes, sir; I believe it was. 

Q. What time did you pass over this track at Rankin on the 
morning of the 23rd of October, 1883, and in what direction were 
you going? 

A. Going west, ahead of the passenger train; about 16 or 17 min- 
utes ahead of the passenger train. 

Q. About 16 or 17 minutes ahead of this passenger train that was 
derailed 

A. Yes, sir; ahead of her time. 

Q. Now state to the jury more particularly how this track where 
the passenger train was derailed appeared to be when you passed 
over it. You were on the engine when you passed over? 

A. Yes, sir. 

(). State how it appeared to be at this time. . 

A. It appeared to be in line and appeared to be all right ; that 1s 
my recoltection. 

Q. Did your train pass over it safely ? 

A. Yes, sir. 

Counsel, FoR Prarntirr: We don’t charge anything about their 
train not passing over it safely. 
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129 The Court: You went over safely ? 
A. Yes, sir. 
Q. How heavy was your train? 
A. I don’t know. I think about 16 cars. 
The Court: It was a freight train ? 
A. Yes, sir. 
Q. Were they loaded cars? 
A. Yes, sir; that is my best impression. 


Cross-examination by Col. Dyer: 
Q. Did you examine the rail—did you go back to see the rail ? 


A. No, sir. 
(). You never did see it? 
A. No, sir. 


(). You were never off there at that particular place before, were 
you, to see it? 

A. No, sir. 

Q. Never afterwards, nor didn’t know anything about the rail ? 

A. No, sir; only what I saw going over that line of track that 
morning. 

Q. You didn’t see this particular rail ? 

A. I saw the rail was in line. 


Nicnuonas Moose, being duly sworn on the part of defendant, tes- 
tified as follows: 


Direct examination by Mr. HAMMEL: | 


My name is Nicholas Moose. 

Q. Where do you live? 

A. East St. Louis. . 

(). What business are you engaged in ? 

A. Iam a railroad laborer ? 

Q. Did you ever work on the L. & N. railroad on the St. Louis 
Division ? : 

A. Yes, sir: I have. I took the first section of the L. & N. Divis- 

ion in 1874. I was on the road before the L. & N. came in. 
130 Q. Were you in charge of a section on the L. & N. railroad 
in 1883? 

A. Yes, sir. 

@. What section was that? 

A. I.was on section 2, in East St. Louis. 

©. How far east? 

A. I came to inile post 4 for awhile, and for awhile I came to 
mile post 6, and then changed back again to mile post 4. 

Q. Your work then ran almost up to the city limits of East St. 
Louis? 

A. Inside, on the west side. 

Q. And how far did you extend east ? | 

A. East I went to mile post 11; that is 7 miles from East St. Louis. 


Q. Beyond Rankin ? 
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A. Beyond French Village; two miles east of French Village. 

Q. This portion of the track that is called Rankin switch, where 
this accident occurred—that was included in your section ? 

A. Yes, sir. 

@. You were in charge of that on the 23rd of October, 1883 ? 

A. I cannot remember exactly. 

®. You was near at the time of the accident ? 

A. Yes, sir. 

(. State to the jury when was the last day you were at work be- 
fore the accident occurred. 

A. I could not give you that. 

Q. Well, as near as you can. 

A. It may have been two or three days before that accident; I 
‘annot tell. 

Q. As well as you remember? 

A. Yes, sir. 

Q. Now state to the jury what condition that track was in at this 
Rankin switch, where this rail broke, the last time you exainined it 
and saw it. 

A. Well, that part of the track where that accident happened, it 
was just as good as any part of the 7 miles, because that is the place 
where they take particular attention on account of it being close to 

the switch. The rail was smooth; I could not see any crack 
131 there and no break init. It was the same quality of steel 
that is there now; just the same. 

The Court: Fish-plates ? 

A. Yes, sir. 

(). State to the jury when this 15-foot rail went in there. 

A. I didn’t put that road in; that was put in before. They had 
to put in a 15-foot rail to get the switch in. 

(). State to the jury why this 15-foot rail was put there. 

A. To make a switch there. 

Q. State to the jury whether that rail at that place had fish-plates 
at both ends and fastened with bolts. 

A. The rail was fastened at each end with fish-plates and bolts. 
ThatI know, because it was strictly the rule. The general rule was to 
have all the rails fastened with fish-plates, and if they were not done 
so we would lay ourselves liable to be discharged. 

@. You know it was fastened that way ? 

A. As far as I know,it was; that was the directions. I have been 
fireman for 19 years. 

Q. You have had a iarge experience ? 

A. I have been on 5 different roads. 

Q. You say this was a good track ? 

A. It was a good track; as good as any road I have been on. I 
know of none better. This is ballasted with coal slack and has good 
ties, because I was the man who took charge of some ties, and they 
are there to-day, because I don’t think I took any of them out. 

(. You can state to the jury why you were not working there at 
the time the accident occurred. 

A. I was sick. I felt I was not able to attend to the business, and 
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I didn’t know a man that was able to attend to it, and I wrote to 

headquarters to send a man to relieve me and they sent Mr. Meier. 
The Court: What kind of rail was that? 

132 A. Vulean steel rail; the bell of the rail was 2} inches and 

4 inches web, and as smvoth a rail as we had on the section. 

Q. You stated before you could see no defect or crack of any kind 
on this rail? 

A. If we should s¢e a flaw in that rail we would be obliged to 
take it out, because if we didn’t it would break and we should lay 
ourselves liable; we were not allowed to leave any defective rails in. 

Q. Do you remember how close this rail was to the switch—whether 
it was the first rail or the second ? 

A. Yes, sir; it was the first rail next to the slide rail. 

(. Next to the switch rail? 

A. Yes, sir; it was the 4th rail from the toe of the frog. 


Cross-examination by Col. Dyrer: 


Q. The toe of the frog—what do you mean by that? 

A. There is a toe and a heel of the frog at both ends; when you 
go into the switch first you go into the toe, and then you strike the 
heel in going out. 

(). How far was this rail—this 15-foot rail—from the switch, where 
you turn to go into the switch? 

A. It is joined to the switch rail; it is connected with the switch 
rail with a fish-plate. , 

@. At both ends? 

A. Yes, sir. 

. It could not be connected at both ends with the switch rail ? 

A. It must be connected at one end with the switch rail; you 
could not put the two ends of the switch rail. 

@. [| mean this 15-foot rail ? 

A. That was connected with the slide rail. 

Q. This was connected at both ends—this 15-foot rail—with fish- 
plates? 

A. Yes, sir; connected with the slide rail. 

Q. Now, can you tell this jury when that rail was put in there? 

A. I could not; it was put in there before I came 
133 there; that road was put there during General Windsley’s 
time; that road was put in there then. 

@. You went there in 1874? 

A. No, sir; I went there 7 years ago the 10th of last Feb. 

Q. Then you don’t know how long it had been in there? 

A. No, sir; I could not tell you that, because that steel was all 
laid altogether. 

Q. You didn’t work on the road during General Windsley’s time ? 

A. Yes, sir; I had the section to Cedar City in 1874. 

Q. Did you work on the road while Windsley was receiver ? 

A. Yes, sir. 

Q. W hen did the L. &. N. road get hold of this line? 

A. I could not tell you that. I was there when they came in 
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1880. I think they took a part of the road in August, but I could 
not tell you exactly. 

The Court: How long have you known this rail—how long did 
you work there? 

A. I have been there 12 years. 

(. On this section ? 

A. No, sir; on 4 different sections. 

The Court: On this section ? 

A. I was on this section going on 4 years. 

(). From now ? 

A. No, sir; I quit there last August a year ago. 

The Courr: Well, you know when this accident happened ? 

A. Yes, sir; [ had charge of it then. 

The Court: How long had you been in charge of it before that? 

A. Well, that section has been taken away from me twice and 
given back, some other man put there, and I had to go a couple of 
miles off. 

The Court: How long were you in charge of this place where the 
accident occurred ? 

A. Before that accident happened—and that accident happened in 
October, and 1 got it the Ist day of September—before that I had 

a part of that section—a year before that. 
134 The Court: Did you notice this rail, Mr. Moose—did you 
notice this 15-foot rail when you were in charge of it—did 
you pay any attention to it’? 

A. I paid particular attention to the rail, because it was a smooth 
rail; we have to pay more attention to it because it was near the 
switch. 

Q. You say it was next the switch rail? 

A. Next rail to the slide rail. 

The Court: How long was that rail ? 

A. Well, I didn’t measure the rail because I didn’t put it in. I 
should say about 15 feet. 

Q. Was there a low joint to it? 

A. I don’t think there was. I would have been very particular 
and took it up if there had been. 

The Court: You didn’t notice that there was a low joint there; 
was there fish-plates attached to it? 

A. Yes, sir: fish-plates and bolts. 

The Court: To one end or both ends? 

A. Both ends of the rail was bolted with fish-plates. 

The Court: How long had you seen it there? 

A. Well, I don’t know, because I didn’t pav any particular at- 
tention to it before I had it; it might have been there two years. 

Q. How long had you known that rail? 

A. I knew that rail about one month before I went. 

The Court: How often did you go over that track ? 

A. We were obliged to go over it every day or two. I was obliged 
to make the end of that section that morning ahead of No. 52. 
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Q. That was this same passenger train * 
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A. Yes, sir; I can leave it to the engineers; they could see me at 
the north end of the passenger train every morning. 


135 COUNSEL FOR DEFENDANT: You are not in the employ of 
the company ” 
A. No, sir. 


COUNSEL FOR PLaintirF: Did you have a man at work for you 
by the name of Guttemann at any time? 

A. Yes, sir; I don’t know whether he was at work there or not. 

(. | am asking you whether he worked with you or not. 

A. Well, I hired a hundred hands, and I could not tell you. I 
sometimes had a man who took one meal and never paid me for it. 
I could not keep all the men. Sometimes they would stop 10 days 
and sometimes two days and sometimes four days. 

(. Was he at work there just shortly before you were taken sick ? 

A. Yes, sir. 

Q. Was he with vou—do you remember seeing him at your 
house ? 

A. Yes, sir; he worked for me. 

(). Who was the assistant roadmaster ? 

A. D. M. Kelly. 

(). Where did Kelly stay ? 

A. I don’t know where he stayed. He had quarters at Mount 
Vernon. 

(. How long before you quit work was it that you had seen Mr. 
Kelly—how long before you were taken sick ? 

A. Well, | could not tell you. I believe I wrote to him to send a 
man to relieve me, and he came to see me when I was lying in bed. 

Q. I will get you to state whether or not you told Mr. Kelly that 
the road at that particular place ought to be fixed, and that Kelly 
told you to put in the switch before? 

A. Whoever told you that told you a mistake; it was not so. I 
never did any work around that switch from the lst of September 
till the day that accident happened. 

Q. Now I will ask you to state whether you didn’t say, in the 
presence of Mr. Gutteman and other persons, that you had called 
Mr. Kelley’s attention to the road at that place, and that Kelly told 

you to put in the switch before making any repair on 
136 the other road. 
A. I don’t remember anything about that; that is not in 
~~ “ place where that accident hap )pened. 

. You answer my question as to whether or not you said in the 
tein of Mr. Guttemann and other persons, shortly before the acci- 
dent, that you had called the roadmaster’s attention to the main 
track at that particular place, and he told you to go on and put in 
the switch before you mended that? 

A. At that particular place ? : 

Q. Yes. 

A. That is a mistake; I don’t remember that. 

®. You don’t remember that ? 

A. No, sir; I do not. 

Q. Well, then, nothing of that sort ever took place at all; no con- 
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versation of that kind ever took place, that you remember; you 
never had any such talk about the track with Kelly? 

A. It might be that we had such a talk of some place else, but 
not that place. We often have talked about the track, but I don’t 
remember that I had any talk with Mr. Kelly in regard to this place 
where the accident happened. 

Q. You don’t recollect it? 

A. No, sir. 

Q. Did you have any talk in the presence of Mr. Gutteman about 
that particular track ? 

A. I don’t remember, but it might have been further off, some- 
where else, but not at that place, because I didn’t do anything at 
that place. 

COUNSEL FOR DEFENDANT: There was nothing there to fix. 


The Court: Mr. Moose, you are very familiar with this place 
where the accident happened or were, were you not t 
A. I was very well acquainted with the place—yes, sir. 
The Court: Did you notice any defect there in this rail? 
A. I did not, sir. 
. And the way the switch was put in‘ 
A. l did not, sir. 
Q. Did you ever tell anybody there was any defect there? 
137 A. I did not at that place; I don’t think I did; if I did 
I don’t remember it; if-I did remember it I would say so; I 
don’t remember it; it is out of my memory. 


} 


WitntramM Mircuett, being duly sworn on the part of defendant, 
testified as follows: 


Direct examination by J. H. HAMILL: 


(). Where do you live” 

A. Mascoutah, Illinois 

Q. What was your business in 1883, and what were you en- 
gaged in? 

A. I was working by the day on the section. 

@. Asa trackman? 

A. Yes, sir. 

Q. On what road ? 

A. The L. & N. road. 

©. The St. Louis Division ? 

A. Yes, sir. , : 

Q. How long had vou been working on the road at that time at 
this particular point between here and Belleville? 

A. I was working about three weeks. 

(). Did you ever work there before that ? 

A. Not right there. | 

Q. You had been working, then, on this section where the acci- 
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dent occurred * 
A. Yes, sir. 
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Q. You know the place where the accident occurred ? 

A. Yes, sir. 

Q. At Rankin ? 

A. Yes, sir. 

Q. State if you were there on the morning of the 23rd of October, 
before the passenger train reached there. 

A. Yes, sir. 

Q. State when yeu had been there before the morning. of the 23rd. 
Were you there on the evening or the day of the 22nd of October ? 

A. Yes, sir. 

Q. State to the jury what the condition of the road was. Did you 
see this rail ? 

A. Yes, sir. 

Q. State to the jury what condition the rail and track was in at 

that point. 
138 A. The track was in good condition and the rail was good. 
Q. State to the jury all about it. Do you say that you were 

there before the passenger train arrived ? 

A. Yes, sir. 

Q. How close to the rail were vou that morning before the pas- 
senger train arrived ? 

A. Within a rail of it. 

Q. Well, state to the jury how many feet that would be. 

A. That would be about 30 feet. 

Q. Staie to the jury whether you would have noticed if the rail 
had been out of place or broken or out of order in any way, from 
where you were working. 


Counsel for plaintiff objected to the question. 


The Court: What did you see there in regard to this rail ? 
The rail was in good shape, as far as I could see. 

The Court: What were your duties as a section man ? 

A. We were working on the side track. 

©. On the switch ? 

A. Yes, sir. 

Q. State what vour general duties were—whether it was to look 
after the track and kee p up the road-bed; state to the jury gener- 
ally—they don’t know what your work was—what are the duties of 
a section man. 

A. Well, it is laying ties, putting in new ties, and laying rails. 

Q. Well, keeping the track generally, the surface up in-good con- 
dition ? 

A. Yes, sir. 

Q. Now, state to the jury whether the condition of this rail and 
this track, on the evening of the 22nd of October, 1883, and the 
morning of the 23rd—how it was. 

A. W ell, it was in good shape, and the rail was good. 

Q. Had you been over this particular rail that day with your 
hance car, on the 22nd? 

A. Yes, sir. 

Q. W hat time in the day on the 22nd of October, 1883? 


oR ORE es SRNR a 


THE LOUISVILLE & NASHVILLE RAILROAD CoO. 93 


A. It was in the morning, about 8 o’clock, when we went 
139 over it. 
Q. 8 o'clock on the morning of the 22nd? 

A. Yes, sir. 

Q. You were within a rail’s length of it on the morning of the 
23rd ? 

A. Yes, sir. 

(). How long had you been there before a nassenger train arrived? 

A. About an hour. 

Q. Were you there when the freight train passed there? 

A. No, sir. 

Q. The freight train had already gone? 

A. Yes, sir. 

(). Well, state to the jury now, if there had been any defect or 
anything the matter with that rail in any way that morning, whether, 
from your position and the examination of the track, you would 
have discovered it or not. 


Counsel for plaintiff objected to the question. 


The Court: Did you notice the rail as you passed it ? 

A. Yes, sir. 

The Court: What was its condition ? 

A. It was in good shape 

The Court: You didn’t discover any defect? 

A. No, sir. 

The Court: It was your duty to watch thése things, was it? 

A. Yes, sir. 

(. You stated that you saw this rail on the morning of the 23rd? 

A. Yes, sir. 

(. You noticed the passenger train passing over it, did you? 

A. Yes, sir. | 

(). Well, you can state to the jury whether you were looking at 
the passenger train when it passed over it or not 

A. Y es, Sir. 

(). The cars all passed over it safely except the two rear cars? 

A. Yes, sir. 
140 (). Did you ever look at the rail afterwards? 
A. No, sir: | never did. 

Q. You fixed up that track afterwards? 

A. We went right to work at it. 

The Court: What did you do? 

A. We put in a rail there. 

@. A new rail? 

A. No, sir; we put in a cut rail—a piece of a rail. 

©. Well, state to the jury whether there was any but this one rail 
broken there that morning. 

A. That was all—one rail. | 

Q. You put in a rail as soon as you possibly could, so as to allow 
the other trains to pass over the road ? 


A. Yes, sir. 
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Cross-examination by Col. Dyer: 


Q. Are you still at work for the L. & N. road ? 

A. No, sir; not now. 

Q. When did you quit? 

A. I worked awhile on it last summer. 

Q. How many pieces was that rail broken into? 

A. I could not tell you. 

Q. Did you examine it to see? 

A. No, sir. 

Q. It didn’t break any other rail but that one? 

A. No, sir. 

Q. How many pieces was it broken into? 

A. I could not tell you. 

Q. Who took the broken pieces from the track ? 

A. I could not tell you that. 

Q. Did vou help to do it? 

A. No, sir; I was helping to put in the new piece so as to let the 
other trains pass over. 

(). If you were putting in the other piece in the place of the one 
that was broken, who took the broken pieces away ? 

A. I could not tell. 
141 Q. You didn’t help to do that? 
A. No, sir. 

Q. Did you examine the rail when it was broken ? 

A. No, sir. . 

(). Have you ever seen it since ? 

A. No, sir. 

Q. You didn't pay any more attention to that rail than you did 
to any other rail that h: appened to be in the track over which you 
were running—you didn’t stop to examine that rail any more par- 
ticularly than any other ? 

A. We were right at it and we had got to examine it. 

Q. Did you examine all the rails in your section that day, on the 
22nd of the month or the 23rd—did you examine every rail in the 
road ? 

A. I suppose we did. 

Q. Did you? 

A. I did not; no, sir. 

Q. How can you single out this particular rail for examination in 
a track of 7 miles? Why do you say you examined that rail? 
How is it vou came to examine that rail on the 23rd day of the 
month and on the 22nd, when you didn’t examine any other rail? 

A. If there had been any crack in that rail we should have 
seen it. 

Q. If there had been a crack in the rail anywhere*you would 
have seen it? 

A. Certainly. 

Q. Did you look all along the road to see if there was any crack ? 

A. Yes, sir. : 


Q. When? 
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A. That was on the 22nd. 

(). Now, did you examine this rail any more particularly than the 
balance of the rails ? 

A. No, sir. 

(). Just about the same ? 

A. Yes, sir. 

(). You went over this rail with the hand car? 

A. On the 23rd ? 

Q. Yes. 

A. No, sir. 

(. How did you go over it ? 

A. We didn’t go over it on the 23rd. 

@. On the 22nd? 

A. On the 22nd we did, with a hand ear. 
142 Q. On the 25rd how did you get there ? 
A. On the 23rd we were right at it. 

Q. You went over that rail when you went to work on the morn- 
ing of the 25rd? 

A. No, sir; we didn’t go over the rail. 

(). You came from towards Belleville? 

A. Yes, sir. 

Q. And got off at the south end of the switch or this end? 

A. We came from Belleville. 

. Where were you at work? 

A. Rankin switch. 

. Were you at work at this end or the other end ? 

A. This end or about the middle of the switch. 

Q. Had you been down, after getting off the car in the middle of 
the switch—down to the west end of the switch at all, until the 
accident happened ? 
| A. Before the accident happened ? 

Q. Yes; before the accident happened. 

A. We were right there. 

Q. How long is this track that 1s in there—that side track ? 

A. I could not tell you. 

Q. About how long? 

A. I guess about three hundred yards. 

Q. You were at work in the middle of that switch? 

A. Yes, sir. 

Q. Then you were about 150 yards from the other end of the 
switch ? 

A. Yes, sir. 

Q. Now, I want you to tell the jury whether, when you were in 
the middle of the switch: on the morning of the 23rd, vou bad been 
at this end of the switch at all that day; and, if so, what were you 
doing there? 

A. Certainly we was at this end. 

Q. What were you doing there? 

A. We had to lift our hand car off to go to that end. 

Q. Where did you get your hand car in the switch—at this end or 
the other? 
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A. At this end. 

(. Then vou were at work where? 

A. About middleways of the switch. 

Q. Now, when you stopped the hand car, will you tell the 
143 jury when you took that off the track whether it was on the 
first rail that is next the switch or the second rail ? 

A. Right at the frog. 

Q. How long was your hand car? 

A. It is 5 or 6 feet. 

(. Now, then, your hand car didn’t come back as far as 30 feet 
from the frog before you took it off—you was not 30 feet this side 
the frog ? 

A. No, sir. 

(. Were you any closer to St. Louis than you were at that moment 
any time until the accident happened ? 

A. No, sir. 

Q. Well, then, where did you work at the day before—at the same 
place? 

A. Well, I could not remember whether we did or not. 

Q. Do you know whether you worked at that switch on the day 
before ? 

A. I could not tell vou. 

®. Who was the foreman at that time? 

A. Paddy Myers. 

Q. Were you right near to him at the time the train came? 

' Tae es, sir. 

Q. Did you hear Mr. Myers say get out of the way ” 

A. No, sir. 

Q. Did you hear him make the remark about the train? 

A. No, sir. 

Q. You didn’t hear him say to get out of the way,that something 
might happen ? 

A. No, sir. 

Q. You didn’t hear him say that? 

A. No, sir. | 

Q. After this accident happened and you put in the cut rail did 
you notice how the old rail was taken out so that you could put in 
the new rail? 

A. No, sir; we just put in the cut rail. 

Q. Did you notice whether there was any fish-plates there? 

A. No, sir. 

Q. Old rail? 
144 A. Well, there was fish-plates in there, of course. 

the Court: [| understand you are a practical man. Now, 
here was a 15-foot rail connected by fish-plates, and it was broken. 
How did it get loose from the fish-plates? Were the, fish-plates 
broken ? 

A. I could not tell whether the fish-plates were broken or not. 

Mr. Hamity: This rail that wasin the track before the accident— 
a it anaes with the other rails at each end by fish-plates and 

olts ? 
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A. Yes, sir. 


Recess was here taken until 2 o’clock. 


THomas Lancey, being duly sworn and examined on the part of 
defendant, testified as follows: 


Direct examination by J. H. Hamitt, Esq.: 


Q. What is your full name? 

A. Thomas Lancey. 

(). What is your business ? 

A. Engineer. 

(. Locomotive engineer ? 

A. Yes, sir. 

Q. On what road ? 

A. On the L. & N. railroad, St. Louis Division. 

Q. How long have you been at work on that division as engineer ? 

A. I have been there about two years. 

(. In what capacity did you work on the road before that time, 
if you did work on it? 

A. As fireman. 

Q. How long as fireman ? 

A. I had been there about 34 years. 

(. You have been on the road something over 5 years? 

A. Yes, sir; over 5 years. 

(. Were you working as fireman on the road in October, 1883 ? 

A. Yes, sir. 
145 Q. Do you know this track at Rankin, 3} miles from East 
St. Louis, where this accident occurred to the passenger train 
in October, 1883 ? 

A. Yes, sir: I know that track well. 

Q. How frequently had you been over that track prior to Octo- 
ber, 1883? 

A. Well, for about one year at that time, since 1882. I was over 
it some davs twice, some days only once, but the greater part of the 
time I went over it twice a day. 

Q. Immediately before the 23rd day of October how frequently 
were you over it then? 

A. Well, about twice a day. 

Q. State to the jury the condition of the track at that time. 

A. The condition of the track was good ; I claim it was a good 
track. 

Q. Were you on the passenger train, on the passenger engine ? 

A. Yes, sir; I was on the passenger engine that morning. _ 

Q. The engine that was pulling this train that was derailed ? 

A. Yes, sir. 

Q. Now, state to the jury whether you were on the side that the 
rail broke on. 

A. Yes, sir; I was on the side that the rail broke on. oie 

Q. State to the jury what jar or shock you felt on the engine, if 
any, while the engine was passing over this rail that broke. 

13—3144 
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A. I felt a very slight jar with a kind of click as the last drivers 
went over it; I didn’t hear anything until then ; it was a kind ofa 
click, and there was a very light jar, as if it was two rails rubbing 
together or a loose joint: of course, 1 could not tell whether it was a 
loose joint or the rail was broke at that time, and we went on and 
didn’t seem to think anything of it until the brakes began to set on 
us. 

. Well, now, when the forward trucks of the engine struck this 
particular part of this rail did you feel any jolt or any unusual 

movement whatever ? 
146 A. I didn’t feel any unusual movement whatever. 
(). What trucks went over it? 

A. The engine trucks went over it, and I didn’t feel any jar until 
it got to me; I was over the back drivers. I was looking right out 
of the window; if I had not been looking out of the window I don't 
think I should have heard this click. 

(). Had you been looking ahead at the track ? 

A. Yes, sir. 

(). State to the jury what the condition of the track was as you ob- 
served it that morning. 

A. The condition of the track was good; it was in line; it was in 
a straight line; it was about daylight, and I was looking at the track 
to see how the track was. 

(). State to the jury about the rate of speed that you were run- 
ning. 

A. We were running at a rate of speed somewhere between 25 and 
30 m'les an hour. 

Q. What was the usual time-card speed for that train ? 

A. Our usual time-card for that train was about 25 or 24 miles an 
hour; somewhere around there. 


Cross-examination by Col. Dyer: 


Q. After the accident happened did you leave the locomotive ? 

A. I did. Fora small distance we backed up, and | went off for 
a small distance and they called me back to my post. 

Q. You didn’t go back to make any examination of the rail? 

A. No, sir; I didn’t go back to make an examination. 

Q. Did you see the rail after that time? 

A. I saw the rail just as I was walking back towards where the 
couches were; I saw the rail lying on the side track. I didn’t ex- 
amine it; I just looked at it as I was walking by. 

(). How close did you go to the rail ? 

A. I don’t know ; the rail was lying on the side track. 
147 Q. What were you doing so far back when the cars were 
turned over? . 
A. I wanted to go back to see the accident. 
Q. But you didn’t make any examination of the rail at all? 
A. No, sir. 
(). How many pieces do you think it was in? 
A. I don’t know. 
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Q. Do you think there was as many as 8 or 9 pieces of the rail ? 

A. I could not tell you ; I don’t know. 

Q. You supposed when you rode over it was a loose joint ? 

A. I didn’t know whether it was a loose joint or not; | could not 
tell that. : 

Q. What-is a loose joint? What do you mean ? 

A. Well, a loose joint is generally two fish-plates working loose 
that holds the rails together. 

Q. Where there was not any fish-plates at all it would be that 
way ? 

A. I never saw any road where there was no fish-plates. 

Q. If there was no fish-plates would it have the same effect in 
passing over as it would if there was a loose joint ? 

A. I could not tell; I never ran on a road where there was no 
fish-plates. , 

Q. You didn’texamine the rail to see how securely it was fastened, 
and if there was fish-plates at either end of this 15-foot rail ? 

A. No, sir; I never examined the rail. 

(), You went back immediately to your post ? 

A. Yes, sir; I was called back and had to go back to my post. 

@. You know nothing at all about the rail? 

A. No, sir; I don’t know anything about the rail. 


148 Patrick Meyer, being duly sworn on the part of defend- 
ant, testified as follows: 


Direct examination by J. H. Hamitty, Esq. : 


My name is Patrick Meyer. 

(). What is vour age? | 

A. I declare I cannot tell you that. We never keep track of it in 
the old country; but somewhere between 55, 56, or 57, I guess. 

(. What business are you engaged in? 

A. 1 have been foreman on the L. & N. road. 

©. How long? 

A. Well, ever since they took hold of the road I have been there. 

Q. How long have you been engaged as trackman on the rail- 
road ” 

A. I have been a long time. I have been about, I think, for 26 
years. 

Q. You say you have been working on the track of the L. & N. 
road ever since the L. & N. took possession of that road? 

A. Yes, sir. I worked a couple of years for the Southeastern rail- 
road. 

(. That has been 5 or 6 years ago? 

A. Yes, sir. 

Q. Where were you working in October, 1883—on the 23rd day 
of October? 

A. Well, sir, | was working at a place called Rankin switch. 

Q. At the place where this accident occurred ? 

A. Yes, sir; where the accident occurred. 
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Q. Well, state to the jury what are the duties of a section foremaa. 
You were at that time section foreman on the section ? 

A. Yes, sir. 

Q. State the extent of your section—the section that you tem- 
porarily had charge of in the absence of Mr. Moose, the regular fore- 

man. State where that section began. 
149 A. That is more than I can tell you. I was only there a 
couple of days on the section, 2 or 3 days, when this accident 
occurred. 

(). Had you been over this track where the accident occurred on 
the 22nd of October ” 

A. I cannot remember the dates. 

Q. I mean the day before, had you been over this track ? 

A. No, sir. 

Q. Well, on the morning of the accident where were you working ? 

A. I told you I was working at Rankin switch. 

(). Close to this rail that was broken ? 

A. Well, we came in there and put in our hand car in the switch 
and was in the act of going to work when the passenger trajn 
came on. 

Q. How near to this rail did you get ? 

A. 30 feet; maybe 20 feet; I could not say, or perhaps closer. 
The hand car might run a little below the switch, but I know I 
came within one length, within one rail of that that was broken. 

Q. That would be about 30 feet ? 

A. Yes, sir; or 28. 

Q. State to the jury whether you were looking out ahead of the 
hand car. 

A. Yes, sir; if there was anything wrong I should have no- 
ticed it. 

Q. State to the jury the condition of that track on that morning. 

A. Well, I didn’t see anything wrong with the track that morn- 
ing, any more than any other morning. I saw the track was all 
right. I saw no broken rail until the passenger train went over it. 

Q. How long did you get there ahead of the passenger train ? 

A. Well, I declare I cannot tell. I guess about 10 or 15 minutes ; 
maybe 20 minutes ; something about that; I could not say. 

Q. Well, state to the jury the condition of the track. 

A. Well, there was a good track there; all good steel and good 

iron. The rail had been connected with fish-plates to the 
150 slide rail where it broke. 
@. Was it the next rail to the switch rail ? 

A. It was the next rail to the switch rail; it was about 15 feet 
long. 

(). State how it was connected at both ends. 

A. It was connected with strips of iron. 

Q. Fish-plates? 

A. Fish-plates. 

@. And bolts? 

A. And bolts. 

Q. State whether or not it was properly fastened. 


- 
ea ae ena enne a aciae 


THE LOUISVILLE & NASHVILLE RAILROAD Co. 101 


A. It was all safe, sir; it was properly fastened. I had been 
working around and saw that. 

(). You stated it was a steel rail ? 

A. Yes, sir: Vulean steel. 

(J. If there had been any break or defect in that rail that morn- 
ing, state to the jury whether you would have noticed it or not. 

A. Ithink I should; being so closeasthat to it, I should have noticed 
it. If the rail was broken there would be pieces out same as when 
the passenger train went over, and if the freight went over it all 
right it showed it was not broken, because if it had been it would 
be liable to be ditched as well as the passenger. 

Q. The freight was just ahead of the passenger a few minutes ? 

A. I could not say; probably half an hour; from 20 minutes to 
half an hour or something about that; 1 could not say. 

Q. Did you see the rail after the accident? Did you pick it up 
and lay it out on one side? 

A. It took itself out, because every piece of it was broken. 

(). You took it out and laid it on one side? 

A. We picked it up and ordered the general roadmaster, Mr. 
Robinson, to put it aside und to go ahead and flag any train that 
might be coming. 

(). You put in another rail there ? 

A. Yes, sir; I cut another rail and put it in. 

@. I will ask you, Mr. Myer, to state to the jurv whether 

151 any man representing himself to be from St. Louis and to be 

connected with some case in the courts here against the com- 

pany tried to interview you or get you statement as to what you 
would swear to some time ago. 

A. There was a young gentleman came out from St. Louis—I 
don’t know who he was; I think he must be some one be!onging 
to the office—and he asked me if I would make statements to him. 
I told him I would; that I had no objection. Then he told me 
after a little who he was, and I sat down on him; I gave him the 
same as I am giving now. 

(). You told him the facts in the case? 

A. Yes, sir. 

Cross-examination by Col. Dyer: 

Q. Mr. Meyer, you hadn’t been on that particular track a day or 
two before this accident happened—that is, at that particular place? 

A. On the main track ? 

Q. No; at this switch. 

A. I was working within 20 or 30 yards of It. 

(). How long had you been working there? 

A. A day or two before. 

Q. W hose place did you take? 

A. Nick Monose’s. I was in his place; he was sick. 

Q. Whatsection did you have in charge at that time? 

A. It was section 2 then, sir. 

Q. Where was section 2? I mean where were you at work before 
you went to take Moose’s place? 
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A. I had been working at the other end. 

Q. At this same place? 

A. No, sir; in Belleville. 

(). When have you been on this switch before you weut tliere to 
work for Nick Moose ? 

A. I was working there the day before. 

. Had you been there at any time before that? 

A. Yes, sir. 
152 (). How long before that? 
A. The day before. 

Q. I mean how long before you went to take Moose’s place had 
you been at this switch ? 

A. I could not go to the switch without taking Moose’s place be- 
fore I came from Belleville. 

Q. You didn’t know anything about the track or the switch until 
you went there to take Moose’s place? You didn’t know anything 
about it unti) then? 

A. No; of course not. 

Q. Then, whereabouts were you at work at the time.the accident 
happened? 

A. I was working right at the end of the switch—within 30 yards 
of the switch—at the west end. 

(). 30 yards from the west end? 

A. 50 yards from the west end; that is where I was putting in 
some repair iron. 

CouNSEL FoR PLarintirF: That was on the switch ? 

A. Yes, sir. 

Q. Do you know of your own knowledge about when this rail that 
broke was put down there ? | 

A. No; I do not, sir. I have no idea when it was put there. 

Q. Did you work there? You said you worked there while the 
receiver had it—while they were running the road ? 

A. Yes, sir; I used to be foreman in Belleville, but no further out 
than Belleville. 

Q. But you didn’t know anything about this particular piece of 
road until you went out to take Moose’s place ? 

A. We used to work on Sundays there last summer—change the 
irons—that. is, last sammer. 

Q. Since this accident happened you have put in a great deal of 
new rails out there? 


A. No, sir. 


COUNSEL FOR PLAINTIFF: I object to that question. 


Q. Did you work there last summer, at this switch? 
A. No, sir; I have not worked as far as there. 
Q. Have you worked about the switch ? 
A. No,sir; [have not worked as far as the switch, I told you. 
153 Q. Can you state to the jury whether the train was running 
very fast that morning or not, when the accident happened ? 
A. Well, that I could not say, sir; I had not been aboard of the 
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train; if I had been aboard of the train I should know what rate 
it was running between the stations, as long as I had a watch. 

Q. You could not tell without looking at the time? 

A. No, sir; I might give a guess and I might be right or wrong. 
I might say she was running 30 miles an hour and she might not be 
running over 25. 

Q. Did you have any talk with Mr. Moose about the conditiun of 
that track at that place before you went to work? 

A. Yes, sir; I had a conversation about the track. I told Nick 
that bed ought to be got up instead of putting in iron; that there 
would be bad \ eather, and that they should work on the main track 
while the weather was good. 

Q. What I want to know is, did you have any talk with Mr. Moose, 
the man that you succeeded—did you have any talk with him about 
the fixing of that track ? 

A. Yes, sir. 

. And about he having talked to the roadmaster about it? 

A. No, sir; that is the man I have reference to. 

(). Who did you talk with—Mr. Moose? 

A. Yes, sir. 

(). What did you say to Mr. Moose about fixing the track at that 
particular place? 

A. I was not there; it was east of that—about a mile or two east. 

(). A mile or two east ? 

A. Yes, sir; there was some low joints about 24 or 2 miles east. 

Q. In the talk that vou had with Moose, Moose told you that he 
had spoken to the roadmaster about it and the roadmaster told him 
lo go to work on the switch first? 


Counsel for defendant objected to the question. 


154 A. No, sir; he never told me that. 

@. Well, I will ask you to state whether at the time this 
train was approaching that place where you were at that morning 
who was at work for you there at the time—what men composed 
vour gang. 

A. Mitchell, Gutteman, and three more; I don’t know their 
names. I was not there long. I didn’t learn all their names. I 
didn’t keep the men’s time at all, only just at night. When I came 
home I would give the time to Moose. 

®. Young Gutteman, he is here? 

A. Yes, sir; he worked for me then. 

Q. He was one of the gang at that time? 

A. Yes, sir. 

Q. Do you recollect of making any remark at all, as the train 
came, to the men to get out of the way ” 

A. No, sIr. 

Q. You don’t recollect ? 

A. No, sit; no more than I have made to you. 

Q. I will ask you whether or not at the time the train was com- 
ing in the direction of the switch, where you were at work, you 
told the men to get out of the way, that something might happen. 
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A. No,sir; I did not. I have never expressed myself to any of 
them that way any more than I have to you now. 

Q. I will get you to state whether you had a talk at any time 
with Mr. Bischoff. 

A. Yes, sir. 

Q. Julius Bischoff? 

A. Yes, sir. 

Q. I will get you to state whether at that time, in that conversa- 
tion at your house, you stated that you had talked with Moose, and 
that that track at that place needed repair, and that he had received 
orders from headquarters to put in the switch first or to work on the 
switch or side track. 

A. No, sir; that is false. 

Q. You didn’t say anything of that sort? 

A. No, sir. 

Q. I will get you to state’'whether or not you had had any 
155 conversation with this superintendent or the roadmaster in 
reference to where you should work on that road. 

A. No, sir. 

Q. From whom did you receive your orders ? 

A. I received the orders from Moose, and he received them from 
the roadmaster. 

Q. You just took Moose’s place ? 

A. Yes, sir. 

Q. Yeu didn’t have any conversation with Moose about the neces- 
sity of repairing the track at that immediate place ? 

A. He told me where to go to work. He was telling me what 
was to be done. I had to go and do that the same as if I received 
a letter myself from headquarters. | 

Q. You didn’t have any talk with Moose or any conversation 
with Moose in which he said—he told you he had received an order 
from headquarters to work on the switch and then repair the main 
track gt that place afterwards ? 

A. Yes, sir; he received a letter once, he said, from the road- 
master to go and put new repair iron on that track, as I told you 
before. : 

Q. Did he say to you in that conversation when you took his 
place that he was to repair that side track first and then go on the 
main part of the work—of the track ? 

A. Yes, sir. 

Q. When was that conversation had? How long was that before 
you went tu work ”? 

A. Before I went to work on the side track. That was, I believe— 
that was only one day from then. 

Q. Where did the talk take place ? 

A. Right in the house. 

(). In whose house ? 

A. Moose’s house. I lived with Moose. 

Q. You objected to going there because it was not healthy in the 
bottom, didn’t you ? 

A. I misunderstand you. 
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Q. I say when you were asked: to go and take Moose’s place you 
objected to go because it was unhealthy down there ? 

A. Yes, sir; I told the roadmaster that he could not buy me to 

take that section. 
156 (). Were all these pieces of the rail loose that was broken 
when you saw them—that is, were they lying off the track, 
or were they in the track ? 

A. That I could not tell you—whether there was a piece fastened 
to the track or not. To the best of my knowledge, they were all 
loose. There might be one fast, but, to the best of my knowledge, I 
really could not say whether they were or not. 

(). How many pieces were there altogether? 

A. That is more than I could tell you till I counted them. 

(. 10 or 12 pieces? 

\. I could not say. Some were 2 feet long and some were less. 

(. The longest was 2 feet ? 

A. Yes, sir; either 2 or three, I am not sure which. 

(. And they were all off the track ? 

A. They were lying where the rail broke. 

(. Where did you get the rail that you put down in place of this 
one? 

A. Cut it down on the track? 

Q. Did you have ¢ rail there present at that time? 

A. Yes, sir: we took some of that iron and we cut the rail. 

Q. You cut the rail to put in the place of the other one? 

A. Yes, sir; because | wanted to have it fixed for the trains com- 
ing from St. Louis. 

Q. Do you recollect whether you examined the rail particularly 
after it was broken? Did you examine the rail? 

A. No, sir; I didn’t examine it. There was 3 or 4 gentlemen 
there. 

Q. Do you recollect of seeing Mr. Hesse there at the time? 

A. No, sir. 

(). Do you know Mr. Hesse” 

A. Yes, sir. 

Q. You recollect of seeing him there on that day? 

A. After the train ran off I believe I did. I think he was in the 

act of picking up the iron. 
157 Q. You saw him looking, then, at the iron? 
A. No, sir; I didn’t see him looking at it. Isaw him some 
place where the passenger coaches were ditched over. I could not 
say whether it was the front passenger coach or which, but I saw 
him around there soine place. 

(). Do you recollect of Mr. Hesse asking you at the time why you 
didn’t have the fish-plates in on that rail and of your remarking to 
him that that was a temporary rail? 

A. The one that was broken had been well supplied with fish- 
plates. Hé never saw it until it was broken, any more than you saw 
it. I expect you never saw it, and I don’t think he ever saw it 
either. 
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Q. Did you ever have any such conversation as that with Mr. 
Hesse? 

A. Well, sir, I don’t believe I did, to the best of my knowledge. 

Q. Will you say tothe jury positively that you didn’t say to Mr. 
Hesse that that was a temporary rail? 

A. I will, sir; I never said that. 

Q. Did you have any conversation with him at all about the 
rail? 

A. I knew better than that. 

@. You answer my question. Did you have any talk with Mr. 
Hesse at all about that rail ? 

A. Not that I know of, | told you. 

(). No kind of talk with him about the rail? 

A. No kind of talk about such a thing as that. I know Iam not 
such a d— fool to pass a rail when there was no fish-plates to hold 
it together. : 

Q. You didn’t have any talk of that sort, then ? 

A. No, sir. 

(). Neither there nor anywhere else ? 

A. No, sir; I didn’t come here to make a false statement 

158 for the company or for the opposite side. There is not money 

enough in St. Louis to pay me to take a false oath to-day, and 

lama poorman. I will give as near a truestatement as I possibly 
can. | 

Q. Iam asking you the question—I don’t say that you are telling 
falsehoods. 

A. You will have to ask them so that I can answer. 

Q. Did you have any talk with Mr. Thomas in reference to this 
matter about the rail ? 

A. Well, yes, sir. 

@. And the condition of the track ? 

A. As I said awhile ago, he was up at the house and he asked me 
about the condition of the track; I told him and young Bischoff 
that the track was all right—good steel and good ties and a good 
level track. They said that they had been told that that rail had been 
broken for several days before this. Well, any man with any com- 
mon sense knows that if the rail had been broken for several days 
before that the trucks could not run on it for several days without 
being ditched. 

Q. Did the freight train pass over that morning before you got to 
that work ? 

A. Yes, sir. 

Q. You followed the freight train down on your hand car? 

A. Yes, sir. 

Q. You don’t know how far ahead it was of your cary—how far 
were they ahead and how long was it before the train passed ? 

A. I should think pretty near 25 minutes. 


Redirect examination by J. H. Hamitt, Esq.: 


Q. You stated you received orders to fix this side track before you 
did the work on the main track at another point, I understood you ? 
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A. Mr. Moose said he had orders from the roadmaster to put in 
the iron the first thing. 
Q. Before doing the work on the main track ? 
159 A. He never mentioned where I should go to work on the 
main track. 


tecross-examination by Col. DYER: 


Q. After this accident were you sent for to go to Mount Vernon 
to make a statement? 

A. Yes, sir. 

(. Did you see Mr. Wood, the attorney, down there ? 

A. Yes, sir. 

. And you were examined by Mr. Wood down there? 

A. Yes, sir. 

). Young Gutteman was there at the same time? 

A. Yes, sir. 

(). And the rail was there? 

A. I don’t know whether the rail was there or not. 

Q. Didn’t you see the rail? 

A. No, sir; the last I saw of the rail was when it was brought in 
here to St. Louis. 

The Court: You were at work on the switch ? 

A. Yes, sir; I was at work about 20 yards from where the acci- 
dent happened. 

The Court: Did you see this rail before the accident happened ? 

A. Yes, sir. 

Q. Did you see any defect in it at all? 

A. Not at all, sir. ) 

The Court: Was your attention called to this rail by anybody ? 

A. No, sir; no more than you have told me. 

Q. Your attention was not specially called to this at all? 

A. No, sir; it was as good a looking rail as there was in the track, 
but in picking it up and examining it you could see there was a 
flaw in the rail; that is all I heard. 

The Court: When was that? 

A. After it had been broken in several pieces. 

The Court: Mr. Meyer, did you see this rail after it was broken— 
after the accident? 

A. Yes, sir. 

©. What was its condition ? 

A. Well, it was all in little pieces—some a foot long and some a 

foot and a half long. 
160 Q. Into how many pieces do you tbink it was broken ‘ 
A. I could not say how many. | 

Q. Well, as near as you can retnember. 

A. Well,-maybe 8 or 9 pieces. 

©. It was a 15-foot rail? 

A. Yes, sir. 

The Court: Well, how about the fish-plates? 

- A. It was fastened with fish-plates at both ends. 
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The Court: How long after the accident was it before you reached 
this place—did you go right up to the place of the accident ” 

A. Yes, sir. 

The Court: At once? 

A. Yes, sir. 

The Court: Now, there was this broken rail. Where was the fish- 
plates ? i 3 

A. I could not see them. They were gone—some of them ; there 
were pieces there. 

The Court: The fish-plates were broken, too? 

A. Yes, sir. 

* ey he broken ends of these rails were not still fastened to the 
fish-plates ? 

A. They were all turned out, to the best of my information. 

Q. The fish-plates and all ? 

A. Yes, sir. 


T. B. Ropryson, being duly sworn on the part of defendant, testi- 
fied as follows 


Direct examination by J. H. HaMI.t, Esq. : 


My name is T. B. Robinson. 

Q. What is your business? 

A. Roadmaster on the L. & N. road on the St. Louis Division. 

Q. How long have you been engaged in the railroad business? 

A. About 17 years. 

Q. In what capacity ? 
16] A. Well, assistant roadmaster, assistant engineer, and road- 
master. 

Q. How long have you been on the St. Louis Division of the 
L. & N. railroad? 

A. Well, nearly three years, and on the St. Louis and South- 
eastern—the same road—for about 8} years as assistant roadmaster 
and assistant engineer. 

Q. State when you became roadmaster of the St. Louis Division. 

A. In June, 1883. 

Q. And prior to that time you had been assistant roadmaster 

A. Yes, sir; and assistant engineer. 

Q. Now, as roadmaster and assistant roadmaster, how often did 
you pass over the track—this partic ‘ular portion of the track—where 
this accident occurred on the 23rd of October, 1883? 

A. Well, I passed over the track about twice a week, sometimes 
once, sometimes twice, and sometimes three times, and sometimes 
during the year we passed over the track on a hand car on a gen- 
eral inspection—that is, about 4 times in a year. 

Q. State to the jury how long before this accident did you examine 
this portion of the track where the accident vccurred. 

A. I was over that track on a hand car and stopped at the west 
end of that switch—— 

Q. You mean Rankin switch ? 
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A. Yes, sir; about 2 weeks previous with Mr. Kelly 

Q. With Supervisor Kelly ? 

A. Yes, sir. 

Q. State to the jury fully the condition of that track at that time 
with reference to the rails and ties. 

A. Well, that track there at Rankin—both ways of that section— 
was straight and even and the best track we had on the road at that 
time. It was ballasted partly with cinders and coal slack, and the 
track through there. There was about 2 miles on the level, or 14 
miles of straight track. 

Q. It is all straight track there? 

For a mile and over south. 
162 (). You had better use the terms east and west; we have 
been doing that. 

A. Well, east; and about 4 hundred feet west of that point there 
is a slight curve—one of the slightest curves we have on the road. 

Q. It was then straight bevond that for a mile or two ? 

A. A mile and a half 

(. Perfectly straight a mile and a half east and for 4 hundred 
feet west of this place? 

A. Yes, sir. 

. And then there was only a very slight curve? 

A. Yes, sir; the slightest curve we have on the road. 

(. State what kind of rails were used in the track there. 

A. Well, they were all steel rails on that portion of the track. 

. What manufacture? 

A. This particular rail that broke was Joliet steel of the brand 
1875, but it had not been in the track that long. 

Q. Do you know how long it had been in the track ? 

A. Two years previous it was put in the track 

Q. Do you know where the rail was brought from when it was 
brought there and put in? 

A. Yes, sir; from East St. Louis. 

(). Well, prior to the time it was put in there had it been in any 
other portion of the track ? 

It was very slightly worn, if any. It had been in the track, 
but it was a good rail. 

(. State what kind of a rail it wasat the time you examined that 
track 2 weeks before the accident. 

A. The rail was as good as any rail on any portion of the roaad— 
the same height, the same size, as all the steel rails were at that time 
between East St. Louis and Mount Vernon, IIlinots. 

Q. State whether there was any perceptible flaw or defect that 
could be discovered. 

163 CouNSEL FoR PLaintirF: He can state the condition of the 
rail, but I object to the manner in which counsel for defend- 
ant puts his question. 

Q. State the condition of the rail. 

A. Well, the rail was in good condition; it was what I call a first- 
class rail, to all outward appearance. I examined it; it was right 
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near the switch, and at that time—two weeks previous to tlie derail- 
a ment—I got off at that switch and examined it with a view of chang- 
ing it somewhat—putting in asplitswitch. I was looking at the lead 
of the switch and noticed this 15-feet rail, which it is necessary to 
put in where switches are in consequence of the joints. 

Q. What is necessary to be put in? 

A. We generally have to put in half a rail when we put ina 
switch. 

Q. Explain why. 

A. Where the track of the road is broken, when you come to the 
end of the switch rail it had to be the same length as the other, so as 
to make the joints even, so, as I say, it 1s necessary to put in a half 
rail, but it is immaterial whether it is put next tothe switch or two 
or three rails away; we generally put it next to the switch. 

(). You say it is immaterial whether it is the next rail to the 
switch rail or the second one? 

A. It is immaterial. 

Q. State about how long a rail of, that manufacture and that qual- 
ity will be good with the traffic that was on that road at that time ; 
how many years. 

A. Well, we have some of that kind of rail in the track that we 
are using and it has been used ever since the road was built. 

(. Is it good now? 

A. Yes, sir; it-is in the track, and if it was not good it would not 

be there; of course it isslightly worn, but it is safe. It is not 
164 on our main track; it is near the side. We have taken out 

a great many of those rails and relaid them with new rails, 
but not near this point, but on Berkner’s seetion, where there is a 
sharp curve. We had the same kind of steel rails that was a little 
worn, and we have taken them up and put new steel rails in at this 
point, but this is about 7 miles from this point, but it was at the 
place where there was a sharp curve, where they wear out in about 
one-third of the time they do on a straight track. 

(). You have heard the examination of Mr. Meyer. He was 
asked as to whether he had received written instructions or verbal 
instructions, | believe, from you or from Moose as to what portion 
of the track he was to work upon. I will ask you if you gave him 
or Moose any specific instructions to work on this portion of the 
main track? 

CouUNSEL FOR PLAINTIFF: That is not the question at issue here. 

COUNSEL FOR DEFENDANT: I will put it that way. 

Witness: I will tell you all about that without any questions. 

COUNSEL FoR PLAINTIFF: You need not state anything about it 
unless the court says you can do so. 

The Court: You were roadmaster; you may tell what direc- 
tions you gave as to this part of the road, if any. 


A. I think the assistant roadmaster asked me for some iron rails 
to repair the side track at Rankin. I shipped some iron rails to 
Rankin and gave directions to the supervisor, Mr. Kelly, that he 
should take out the old iron in the side track and put in new iron. 
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It was not new but it was good, and I understood he gave directions 
to the foreman to change the iron. 
(. Carry out your instructions ? 

165 A. Yes, sir; but no particular day set todoit. We gave 

directions and told him to do it at its best advantage, at its 
most opportune time, but not to neglect the main track to do any 
work on the sidings; where it was necessary to work on the main 
track to do it at the first opportunity. 

Q. Then if it had been necessary to work on the main track they 
would not have paid any attention to the switch until they got the 
work finished on the main track ? 

A. No, sir; we generally hire a foreman who is generally sup- 
posed to know where the work is needed most. We give them in- 
structions generally. 

Q. What are their instructions about the main track ? 

A. We give them general instructions about what they shall do 
and where they shall work. As we are riding over the track, if we 
observe the track is getting out of surface, we call their attention to 
it, and tell them to work with reference to that piece of track on the 
first opportunity, but, of course, they understand they must not neg- 
lect anything. 

Q. Well, if there should be any broken rail in the track at any 
point what would the section men do? 

COUNSEL FOR PLAINTIFF: I submit that that is not a proper ques- 
tion. 

The Court: What does he do? 

A. He takes it out at once. 

The Court: Does he give you information about it? 

A. Yes, sir; he reports it to me at once. 

Q. He would not wait to report it to you before repairing it? 

A. No, sir; he takes it out and sends a telegram. If he has got 
no rail there the first thing he does is to fix upared flag both ways, 

and then he goes to work and puts ina rail. Then he takes 
166 up his red flag and reports to me at the first station. If he 
did not do that he would not stay very long. 

Q. Now, Mr. Robinson, I will ask you as an expert if steel of the 
best manufacture and apparently perfectly sound is in the habit of 
breaking and breaking frequently ? 

A. Yes, sir; 1 guess there is not a road in the United States but 
what has a broken rail every month. 

CouNSEL FOR PLAINTIFF: I submit that is not a proper question. 

Witness continuing: They will break sometimes when you can 
see no cause for breaking, and the rail will appear smooth and per- 
fect; will be of the best quality of steel, and I have known them to 
break like everything else. 


Cross-examination by Col. Dyrr: 


Q. Did you ever work in a rolling mill ? 
A. No, sir. 
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Q. Have you had any practical experience in the making of steel 
rails? 

A. No, sir. 

Q. Do you know what is necessary—have you any knowledge of 
what is necessary—to be done in turning a rail out from the mill, so 
as to know whether it is in good condition or not? 

A. I have seen them roll them and seen them go out; I have 
never seen them go through all the processes. 

Q. Do you know anything about the process ? 

A. I never made any; I don’t know anything about the process 
particularily. 

(). Now, I will get you to state—you have stated that you have 
seen rails broken that seemed to be all right; good steel rails that 
were broken for reasons that you could not explain. 

A. I didn’t say that. 

Q. What did vou say? 

A. I said I have known steel rails that looked apparently good— 
as good as the best rails made—that broke, but there might have 
been an interior flaw there. 

Q. Did you ever stop to examine whether there was a flaw 
167 in these rails that you have seen broken in your experi- 
ence? 

A. Yes, sir; rails breaking on my road. I generally investigate 
them. 

Q. Did you go to the scene of this accident shortly after it hap- 
pened ? 

A. [ was there about an hour after the accident. 

(. What became of the rail that was taken out? 

A. It was laid on one side for the present time. 

Q. How many pieces was it in? 

A. 8 pieces. 

Q. What length were the pieces generally ? 

A. Well, they would average about 2 feet. 

Q. All seemed to be about the same length ? 

A. I think there was some probably 18 inches and two feet and 
two and a half feet. 

Q. Was there any other rail besides this 15 feet rail broken ? 

A. No, sir. 

Q. Did you notice any of the rails that remained in the track to 
see whether they were turned or broken in ahy way ? 

A. No, sir; they were not broken; not any of the rails adjoining. 

Q. Did you see any evidence on the rail next in the direction of 
Belleville and connected with this 15 feet rail; did you see any break 
in that next to the switch ? 

A. No, sir. 

Q. That rail was all secure and sound? . 

A. It was. 

Q. Will you explain to the jury how these rails with fish-plates 
are put together? 

A. Yes, sir; the rails are put together by fish-plates and bolts fast- 
ened through the fish-plates and through the rail and these fish- 
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plates. One end of the bolt has a head on which is fastened on the 
other side by a nut and screw. 

Q. What is the length of the fish-plates—these plates that go on 
each side of the rail? 

A. They vary from 20 to 22 inches. 
168 Q. What was the size of these at that particular place ? 
A. I think they were 22 inches. 

Q. How many bolts go through these plates with each rail ? 

A. 4 bolts in each rail. 

®. That would make 8 bolts in the two rails ? 

A. No, sir. 

(). There is two on each side ? 

A. Yes, sir. 

Q. 4 bolts in two rails, connected by these fish-plates ? 

A. There are 4 bolts on each rail—2 at each end. 

. How large are the bolts ? 

A. Three-quarters of an inch in diameter. 

Q. And the length of them is sufficient to go clean through ? 

A. Yes, sir; with the washer on the other end. 

(). How are they fastened on the other side—the bolts ? 

A. They are screwed up with nuts. On one end of the bolt is the 
head and on the other there is a thread on which a nut is screwed 
to the washer. 

Q. There is a nut that fastens it on one side and the bolt head 
on the other? 

A. Yes, sir. 

Q. Now, these were three-quarters of an inch in thickness? 

A. Yes, sir. 

Q. And sufficiently long to go through both plates and the rail 
and then screw up? 

A. Yes, sir. 

Q. Now, at this particular place where the rail was broken in the 
cut rail—the rail that was undisturbed—did you see any evidence 
of that rail having been broken or wrenched at that particular place ? 

A. No, sir; that was in good, perfect order. I didn’t see anything 
wrong with it, and on that account I didn’t take it up. 

Q. Did you put this rail in yourself? 

A. No, sir; it was put in before I got there? 
169 Q. Were you roadmaster then? 
A. Yes, sir. 

Q. Who did put the rail in? 

A. Mr. Whelen, foreman of section one, East St. Louis. 3 

Q. Do you know where that rail was from 1875 up to the time it 
was put in the track, of your own knowledge? 

A. No; I do not, of my own knowledge. 

Q. Do you know whether it had been used and where it had been 
used from 1875 up to that time? 

A. It had been used in East St. Louis and taken up. We took 
this rail and put it in this place because it was the same brand of 
steel that was in there at that place. 

Q. Do you know whether the 22 tons of rails there were made in 
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1875 at the Joliet works and sold to the company as second-class 
rails—whether those rails were put in the road ? 

A. No, sir; I don’t think I ever saw them. 

Q. Lam talking about the Southeastern road now. 

A. I was not there at that time. 

Q. Now, can you tell this jury whether the second-class rails that 
were made—supposing that there were 22 tons of second-class rails 
made at Joliet in 1875—do you know whether these were put in 
any part of the track ? 

A. I could not teil you; I never saw them; if there was any I 
don’t know it; I was not here then. 

(). How long had this rail been used in East St. Louis before it 
was taken up?” 

A. I should judge by the wear of it 

Q. I am asking you about your knowledge—if you know of your 
own knowledge, not observation, but do you know of your own 
knowledge how long it had been in use? 

A. No, sir; I could not tell. 

Q. You had charge of the track at that time, didn’t you, in 1877? 

A. No, sir. f 
170 Q. When did you go on there? 
A. I had charge of the track in 1878. 

. Who had charge of the road then? 

A. What department ? 

Q. I mean to say who was running the road in 1878? 

A. What department? 

Q. The whole road—who owned it? 

A. The Louisville & Nashville were operating it. 

Q. When did it go out of the hands of the receiver? 

Q. How long was it operated by the receiver before it went into 
the hands of the L. & N.? | 

A. I could not say. ; 

Q. Did you know the road and were you at work on the road 
while it was being operated by the receiver? 

A. Yes, sir. 

Q. Were you roadmaster then ? 

A. No, sir. 

Q. Then you don’t know where this rail was during the time it 
was operated by the receiver? 

A. No, sir. 

Q. How many years did the receiver operate it that you don't 
know anything about? 
A. About one vear. 

Q. Then under the foreclosure the L. & N. road got it? - 

A. Yes, sir. 

Q. Do you know whether that rail had been put down at more 
than one place before it was put down where the accident happened ? 

A. I know it hadn’t been in use more than 2 years before it was 
put down at that place. : 


Q. In 1883 ? 
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A. It hadn’t been in use over 2 years before it was put down at 
that place. 

Q. You knew that by looking at the rail ? 

A. Yes, sir; I know previous to this being used at Rankin it was 
not in use more than 2 years . 

Q. You know nothing only from its looks? 

A. No, sir; that is as good as I want. 
171 ©. That was at East St. Louis it was used ? 
A. Yes. sir. 

Q: What part of the track did it come from when it was torn up? 

A. The portion of the track between the freight: house and Caho- 
kee creek. 

Q. Did you order that track to be taken up? 

A. I laid some new rails there. 

Q. What kind of rails did you lay there in place of that? 

A. Vulean steel rails. 

Q. What size were they ? 

A. 4 inches, the same size. 

Q. What weight’? 

A. 52 pounds to the yard; same weight as this one. 

©. What was this rail that was broken—was it a Joliet rail ora 
Vulcan rail? 

A. Joliet. 

Q. Will you state why you took up a Joliet rail and put down a 
Vulean rail? 

A. Because they were continually switching all the time and the 
rails were getting worn. 

Q. Then you took out this rail and put in a new rail because they 
were switching over it? 

A. Not particularly, but there was some rails there that was 
made—there was some Vulcan steel rails used there and they were 
longer. 

Q. Is the Vulcan steel any better than the Joliet steel ? 

A. No, sIr. 

(). It was the same weight ? 

A. It was a better rail because it was not worn quite so much ; 
there is a different kind of punch holes in these rails. 

Q. Then you took up this rail because it was worn and put ina 
new rail from the Vulean works? 

A. No, sir. 

Q. What was tle reason? 

A. So as to keep one brand together, the same class of rails; the 
two rails are punched differently, and if we get the two classes of 
rails together we cannot strap them together without punching great 

holes. 
172 Q. This was already strapped together—the one that you 
took up? 

A. Yes, sir. 
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tedirect examination by J. H. Haiti, Esq.: 


Q. Do you know anything about that second-class Joltet steel that 
he has been speaking of” 

A. No, sir. 

Q. Was there any of it in the main track ” 

A. Not that I know of; I never saw any branded second class. 

(. This you used was a first-class rail ? 

A. Yes, sir. 


tecross-examination by Col. DyEr: 


Q. How do you tell ? 

A. Because it didn’t have the brand of second class on it. 

©. Where do you look to find that? 

A. On the end of a rail. 

©. Both ends? 

A. Well, they are marked only on one end, and this rail had been 
cut. 

Q. What did it have on the end that was not cut? 

A. They generally have the figure 2 on second-class rails. 

Q. Was there any figure on this one that you saw at all? 

A. No, sir. 

Q. You didn’t see the figure 6 on it, did you? 

A. No, sir; I did not. 


(And this was all the testimony-in-chief offered by defendant.) 


ADAM GURDIMAN, being duly sworn in rebuttal on behalf of the 

plaintiff, testified as follows : 
Direct examination by Col. Dyer: 

Q. Your name in full, please. 

A. Adam Gurdiman. 

Q. How old are you? 

A. Twenty years old. 

Q. In 1883 where were you at work ? 
173 A. On the Louisville & Nashville railroad, at work as a sec- 
tion hand. 

@. What section ? 

A. No. 2. 

@. Where is that? 

A. That went down to French Village. 

Q. You were at work under Mr. Moose ? 

A. Yes, sir. 

Q. You worked under Mr. Myer, the witness that was here a short 
time ago? 

A. Yes, sir. 

(). How long did you work for Moose, or how long had you been 
at work for Moose on this work ? 

A. I was working on the road for about six months anyhow—that 
is, Six or seven months. 
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Q. Were you at the switch when this accident happened ? 

A. Yes, sir. 

Q. How long before the train—the passenger train—got there did 
you reach there ? 

A. Well, I was ahead, I think, of the freight train about twenty 
or thirty minutes. : 

Q. You were there before the freight train passed the switch ? 

A. Well, I think we were there before the freight train passed. 

Q. Then you don’t know positively ? 

A, No, sir. 

Q. I will get you to state what you did after the accident hap- 
pened. 

A. Well, I went up there. I saw those cars turned over on the 
road, and I went to help to get the people out of the cars—out to 
attend to them, such as washing them and helping to get the women 
out. They were crying and hollering out there, and I went down 
and helped to put in a new rail. The other rail was broken in 
pieces. 

Q. Did you see that rail that was broken? 

A. Yes, sir. 

(. Into how many pieces was it broken? 

A. Well, there was about, at least, six or eight pieces. 

(J. Did you‘see, while you were there, how the broken rail was 

connected with the other two rails at either end ? 
174 A. I cannot tell that. 
(. You didn’t examine that particularly to see? 

A. No, sir; I didn’t examine that to see whether it was connected 
or not. I just looked at the rail after it was broke. 

The Court: Did you say you put in a new rail? 

A. Yes, sir; I helped to put in a new rail. 

Q. That took the place of the one that was broken ? 

A. Yes, SIT. 

Q. How did you connect it in place of the old one that was 
broken? 

A. I took notice that there was two fish-plates, I think, that were 
broken. 

Q. Two fish-plates? 

A. Yes, sir; I took notice they were broken. 

Q. These were all that you took notice of? 

A. Yes, sir. 

Q. Was there anything necessary to be done about that rail be- 
fore you putin that new portion? What did you do when you 
went to put in the new rail? 

A. We had to put in a new rail. 

Q. Was there any of that old rail on the track? 

A. There was some rails there. We put in some new rails all the 
way along at different places. 

Q. Were there any of the pieces of this rail on the track that you 
helped to remove? Did you help to remove any of the ties or 
pieces ? 
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A. I don’t believe I did, but I had to help to put in the new rail 
on the side by the switch there. We laid the pieces on one side. 
©. How large were they and how were they broken ? 


A. Well, they were six or seven inches long, or eight, some of 


them, I should judge. Some were broken longer and some shorter. 
(). Some were broken off square and some in a different 
175 manner? 
A. Yes, sir. 

Q. Did you notice the end of the rail to see whether the rail was 
rusted or not at one end ” 

A. No; but I noticed there was a kind of a flaw—it was cracked— 
and when it was broken you could see this flaw. 

(). At the end of this rail? 

A. All the way through you could see it was cracked. 

Q. And that you could see at the end of the rail? 

A. Yes, sir; at the end of the rail. 

Q. Could you see that by looking underneath the ball of the rail ? 

A. I don’t know. It looked altogether to me like a crack. When 
I looked at it it looked like it was cracked all through, and. like an 
old crack. 

(). That you could see by looking at the rail ? 

A. Yes, sir. 

Q. Did you hear any talk between Mr. Moose and Pat. Meyer in 
reference to the work on that switch ? 

A. Well, there was some talk about fixing the road there, and lhe 
said he had orders to put in a switch, and that was what he wanted 
done; he had orders to fix the road there on account of there being 
several bad joints along the road that had to be fixed and raised up, 
but he said he had orders to put in the switch first. 

(). Who said that? 

A. Mr. Moose told that to Pat. Myers on that day, so we went out 
and started to work on the switch. 

(). What did Moose say to Pat. Myers or Myers to Moose about 
there being bad joints on the main track? 


Counsel for defendant objected to the question on the ground of 
its being incompetent unless attention was directed to that particu- 
lar part of the track where the accident happened. 

Objection sustained. 


| Q. At this place, certainly, along where this rail was 
176 ~—rbroken ? 
A. In this particular place? 


The Court: There are a good many portions along the road, I 
suppose. I want to state to the jury what, in my mind, is pertinent 
in regard to this matter. If there was a defective rail there which 
should have been attended to by the company and was not, that is 
one thing; or if the accident occurred through defective coupling, 
or whether the accident was one which could not have been foreseen 
or avoided. The question, I suppose, on this inquiry is to get at the 
cause of this accident. | 
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Q. State what was said by him in reference to the condition of 
the track at that particular place where this rail was. 

A. Well, he told Pat. Myers, I understand, that Nick Moose had 
wrote or some one had written a letter to Nick Moose to go ahead 
and put in the switch. 

Q. Put in the switch first ? 

A. Yes, sir; so we went to work on the switch. 

. Where was that conversation had ? 

A. Right at the house. 

®. Whose house? 

A. Nick Moose’s. 

Q. That was the place where you all staid ? 

A. Yes, sir. 

Q. How long was that before Moose himself quit work and gave 
up to Pat. Myers ? 

A. Well, Moose he took sick about three days before that, and we 
went on all by ourselves without Nick Moose. 

Q. Did you see the train as it came down—that passenger train— 
before it got to the switch ? 

A. Yes,sir; it was coming right down behind the woods. There 
is a curve there, and we saw it before it got to the switch. 

Q. Well, state what, if anything, Myers said to the gang about 
moving out of the way. 

A. He said, “ Boys, she is coming on very fast. You had better 
get out of the way.” There was 7 or 8 men, and we stepped on the 

other side of the switch. 
177 (. You all got off the track ? 
A. Yes, sir; we all got off. 

The Court: If you badn’t done so you would have been run over, 
wouldn't you ? 
A. I guess so. 


CouNsEL FOR PLAINTIFF: No, sir; they were on the other side of 
the track. 


Q. Who made that remark ? 
A. Paddy Myers himself. 
Q. Were you sent for to go down to Mount Vernon to make a 
statement in this matter soon afterwards ? 
A. Yes, sir. 
Q. Who sent for you? 
A. Mr. Robinson. 
Q. He is the gentleman who was here awhile ago ? 
A. Yes, sir. 
Q. Did you go there and talk to Mr. Wood, the attorney ? 
A. Yes, sir; I got there in the morning, but I went down the 
evening before. 
Q. Who else was there at the time? 
A. Well, Pat. Myers came in in the morning. 
Q. And you were examined by Mr. Wood? 
A. Yes, sir. 
Q. Did you see the rail there at that time? 
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A. Yes, sir; me and Paddy Myers saw it in a little house they had 
on the side there. A friend of Myers’—I don’t know his name—was 
with us in there. 

Q. You saw the rail there; how was it lying? 

A. It was lying on the side towards the wail. 

©. Ina box, or in the house ? 

A. It was not in a box at all. 

Q. Well, that was at Mount Vernon, Illinois? 

A. Yes, sir. 

Q. How long was it after the accident before you were down there? 

A. I think it was about two weeks. 

@. About two weeks after that ? 

A. I am not sure about that. 

Q. Have you ever seen the rail since? 

A. No, sir; that was the last time I saw it, down there. 
178 ®. You were over here last fall ? 
A. Yes, sir. 
Q. At the instance of the railroad company ? 
A. Yes, sir. . 


COUNSEL FOR DerenDANT: What is the object of this testimony 
and what has that to do with this case? 

The Court: [don’t know why you are asking about the whole his- 
tory of the case from the beginning to the end, but why don’t you 
ask him if he knows anything about this case? If he does let him 
tell it. That is not strictly in rebuttal, and you cannot go all over 
this case a second time. 


Cross-examination by Mr. HAMIL : 


Q. You say that Moose said to Patrick Meyers that there was some 
loose joints or pretty low joints ? 

A. Yes, sir; he said that to Meyers. 

Q. But he didn’t say that there were low joints under this rail 
that afterwards broke ? 

A. No, sir. 

Q. On other portions of the track ? 

A. Along the track, right around there. 

@. But not near this rail at all? 

A. No, sir; not where the rail was. 

Q. You say that there appeared to be a crack in this rail after it 

ras broken when you saw it ? 

A. Yes, sir. 

Q. You didn’t see any crack before it was broken ? 

A. No, sir; of course if I had seen it before that I would have let 
them know about it. 

Q. You say that Meyers told you that morning when the train 
was coming that it was coming fast, and he told you to get out of 
the way ? 

A. Yes, sir. 

Q. Don’t you always do that when a train is coming along ? 

A. We don’t get that far away from the side. 
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Q. You get out of the way of the train? 
179 A. Yes, sir; but we stand pretty close up to them very 
often. 

Q. You made a statement to Mr. Wood at Mount Vernon, Illinois, 
on the 24th of November, 1883, in regard to this rail ? 

A. Yes, sir; but I don’t know what it was. 

©. You stated to him, then, in substance at that time 

The Courr: What are you looking at? 

COUNSEL FOR DEFENDANT: I want to show that he stated at this 
time that he saw this rai] on this very morning before the passenger 
train entered upon it, and the rail was in a sound condition. 

The Court: That is in already. 


Q. Did you state that the rail was there in good condition when 
you saw it that morning, and that you were within thirty feet of it? 

A. We saw it was not broke; it was all right when I| saw it, but 
I examined it after it was broken. | 

(. You saw it was not broken before the passenger train came on 
that track 7 

A. We saw it was not broke. 

Q. It was in good condition ? 

A. Yes, sir. 

Q. If it had been broken you would have taken it out? 

A. We certainly would. 


W. C. Hesse, being dul¥ sworn in rebuttal, on behalf of plaintiff, 
testified as follows: 


Direct examination by Col. Dyer: 


Q. What is your name in full? 

A. W.C. Hesse. 

Q. Where do you live? 

A. Belleville. 

Q. How long have you lived there? 

A. For the last 30 years. 

Q. What was vour business in October, 1883? 

A. I was employed by the sheriff of St. Clair county as deputy 

sheriff in East St. Louis. 
180 Q. Were you on this train on which the cars were wrecked 
and Mr. Anthony hurt? 

A. Yes, sir. 

Q. What car were you in?” 

A. I was in the Louisville & Nashville. I went back in the 
rear, or on the air-line car, but I didn’t find any of my friends 
there that I knew, so I went back into the L. & N. car. 

Q. How many cars from the engine were you? 

A. I was three cars from the engine. I was in the smoking car, I 
believe, of the air line. 

Q. Were you in the next car to this one that went off? 

A. I was right in the center of the car, or near the car that went 
off. 

16—344 
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(). After the accident happened what did you do? 

A. I went there by orders of Mr. Bernhardt. I was detailed up 
there to protect property at East St. Louis. 

Q. Iam asking you what you did at the accident. 

A. I rendered what assistance I could. Mr. Bernhardt and Mr. 
Bishoff and several other persons went to he!p to get the ladies out 
of the coaches. I got the rail on the track. 

Q. Did you examine this one that was broken ? 

A. Yes, sir. 

(). Well, now, tell the jury what vou found. 

A. I paid the most attention to getting the persons out of the car ; 
then I went to examine the rail. 

(). State what conversation, if any, you had with Mr. Myers. 

A. I said that was a bad rail, and he said it was a good rail. I 
said to him: Why, there is a flaw which shows right over the top 
of the rail. It was a crack in it, and it was split down right to the 
T iron below from the top, right down to the ball. It was split in 
two; one portion lay on one side and the other on the other side of 

the ties. The rail was broke into about six or seven pieces. 
18] Q. State whether that rust and defect in the rail that you 

saw came from the top of the rail and whether you could see 
it by looking at it. 


COUNSEL FOR DEFENDANT: After it was broken ? 


A. No, sir. 

Q. You could see it before, or it would not be rusted right through ; 
you could see before that there was a flaw in the rail at the time? 

A. Yes, sir. 

QQ. How many pieces were there of that? 

A. Well, there may have been about tive or six, or maybe seven, 
of various lengths—from 10 to 18 inches. 

Q. What did Meyers say when you called his attention to that 
rail? 

A. He told me it was only a temporary rail. 

Q. That the rail that was there was a temporary rail? 

A. Yes, sir. 

Q. Did you call Mr. Barnhardt’s attention to it? 

A. After I went back again Mr. Barnhardt came and he asked 
me if | had been up there to see the rail. I said yes. I said,“ That 
is a defective rail,’ and he gave me an answer that it was not 
our business; that we had no attention to pay to that, but we were 
to go on and to go back to the train. So we walked back again. 
He said that didn’t concern us, or something of that kind. 

Q. Was there any portion of this rail that was on the track, when 
you got up, fastened to the end of the other rails? 

A. Yes, sir; there was a piece about five or six, or maybe Seven, 
feet long fastened to the tie yet. 

Q. Was that at the middle of the rail or the end? 

A. Well, the end broke off. 

Q. I mean the end this way ? 

A. It was the end towards Belleville that was broken. 
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182 Q. That was broke off the end this way ? 
A. The other was still remaining there on the tie. 
Q. State whether you observed the end of the rail next to Belle- 
ville to see whether there was any fish-plates at that end of the rail? 
A. Not to my knowledge. If there was the bolts would have been 
in yet, but there was no sign of a bolt or anything. 


CouNsEL FOR DerenpDAnt: I want you to testify to what you 
know. 


Q. Did you notice about that? 

A. I noticed that there was no holes in the rail. 

(). In that end ? 

A. It is generally customary to fasten them with fish-plates. 

Q. Have you seen that rail since ? 

A. No, sir; [ have not. 

(). Who was present at this time when you made this examina- 
tion ? 

A. Mr. Bernhardt. 

Q. Was any one else present besides Mr. Bernhardt ? 

A. Mr. Myers and several more were around. We hadn’t much 
time, and I didn’t pay any attention or any particular attention to 
it, but I saw Bernhardt and Myers and asked them about it. 

Q. At the time this accident occurred were you a deputy sheriff 
looking after the property of this road ? 

A. Yes, sir. I was ordered by Mr. Bernhardt to look after the 
passengers and see to them as much as possible. [ saw these men 
that were working at the section—Gurdimann and several others— 
and we helped the people out of the cars as quickly as possible, and 
took their clothes and baggage into the cars of the other train. 


Cross-examination by Mr. HAMIL: 


(). You were in the employ of the sheriff of St. Clair county 
183 and deputized by him? 
A. Yes, sir. 

Q. Did you ever examine this rail before the accident? 

A. No, sir; I never did. 

(). You say that there was no fish-plates in the end of this rail? 

A. Not to my knowledge. 

Q. You don’t know what was on the rail when it was in the track ; 
you never saw the rail in the track before the accident’? 

A. It is generally the case 

Q. I don’t ask you for what is generally the case; I want you to 
answer my question. I say did you see, or did you say now, that at 
the time before this accident that there was no fish-plates and no 
holes for a fish-plate in this rail? 

A. I am saying that after the accident there was no holes in the 
rail and no fish-plates in any part of the rail, that I could see. 

Q. That is just as true as anything you have said as a witness on 
the stand. 

A. That is just as true, to my knowledge, as anything I have 
stated, sir. 


124 


JOHN B. ANTHONY V3. 


Stuon Srrauss, being duly sworn on the part of defendant in re- 
buttal, testified as follows: 
Direct examination Dy J. H. HAaMILu, Esq. : 
My name is Simon Strauss 
Q. Where do you live? 
A. Belleville, [llinois. 
(). How long have you lived there ” - 
A. | have been living there for about 8 years 
~ Q. Do you know W ili am Hesse, the last witness who testified ? 
\. I know him personally. 
Q. Do you know his reputation for truth and veracity in 
184 the ne i¢hborhood where he lives? 
A Yes, sir. 
Q. What is that reputation ? 
A. It is a very poor reputation. 
(). From that reputation, would you believe him under oath ” 
A. No, sir. 
Cross-examination by Col. Dyer: 
Q. What do you do up at Belleville? 
A. I am a watch-maker. 
\. You had a lawsuit with him? — 
A. | had. . 
Q. Is it still pending ? 
A. No, sir; it is settled and decided in my favor. 
@. You gained the case? 
A. Yes, sir. 
Q. When was that? 
A. About a year ago. 
@. You are a watch-maker ? 
A. Yes, sir. 
@. A good watch-maker ? 
A. A pretty good watch-maker. 
A. I will get you to state if you didn’t send a blue le ‘tter to Mr. 
Ilesse ? 
A. Yes, sir. 
Q. Look at it and see if you did? (Letter shown witness.) 
That is the identical blue letter I sent him from the Merchant 
Detective Association. % 
Q. When did you get here’ 
A. I was born here. 
®. At Belleville? 
A. No, sir; New York State. 
(). How long have you been in this section of the State ? : 


The Court: I will cut this short; we cannot waste our time 
this way. 


This was all the evidence offered. 


in 
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Plaintiff's Instructions. ( Refused.) 


Whereupon the plaintiff requested and prayed the court to charge 
and instruct the jury as follows: 


The plaintiff asks the court to charge the jury that the throw- 
ing of the coach from the track or the breaking of the 
185 rail is of itself sufficient to raise a presumption of negligence 
against the defendant. Public policy requires of the carrier 
in such cases that it shall affirmatively show that it had taken all 
usual and practical precautions, as applied to the careful and capa- 
ble management of passenger railways, to maintain its track, road- 
way, and appliances for carrying in a safe condition. While its 
obligation does not rise to the degree of warranting the safety of its 
track and roadway, the law nevertheless exacts that when an injury 
occurs to a passenger by an occurrence so unusual and so perilous 
to human life it shall make it appear that the utmost practical care 
and diligence had been observed, and that no degree of care and 
diligence had been observed, and that no degree of care usually 
and practically applicable to the careful management of like rail- 
ways would have discovered the defect which probably caused the 
accident and thus prevented its occurrence, and it is incumbent on 
the railroad company to establish by evidence, to the satisfaction of 
the jury in explanation of the cause of the accident, that it had 
employed the utmost skill, prudence, and circumspection in its busi- 
/ness as a common carrier, and, notwithstanding all that, the cause 
of the accident was not and could not have been discovered and 
guarded against. 

The court is asked to charge the jury that a carrier is bound to 
exercise the strictest vigilance and the utmost degree of care, dili- 
gence, and precaution in conveying passengers to their’ respective 
destinations, and this means that he will transport in safety so far as 
human care and foresight Call Zo. 

The plaintiff asks the court to charge the jury that, in 
186 — addition to the actual outlays and expenses of plaintiff which 
the injury necessitated, the jury, in assessing the plaintiff’s 
damages, may also consider the pain which he has suffered, physi- 
cal and mental, the value of his time that he lost or which was 
likely to be lost by reason of the injury, whether such injurv was 
likely to be permanent or not, and, upon consideration of all the 
facts proved, ascertain the extent of the Injury and award such 
damages as, in their judgment, will compensate, so far as money 
van, for such injury. , 

Which requests so prayed for by plaintiff the court refused; to 
which refusal of the charges thus prayed the plaintiff, by his counsel, 
then and there excepted at the time. 

The court, of its own motion, charged the jury as follows: 
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Charge to the Jury. 


In the Cireuit Court of the United Staies for the Eastern District of 
Missouri. 


J. B. ANTHONY 
vs. - No. 2547. 
LOUISVILLE & NASHVILLE R. R. Co. } 


TREAT, J. (orally): 
GENTLEMEN OF THE JuRyY: The principles of law governing cases of 
this character are very few and very simple. A passenger on a rail- 
road train has aright to suppose that all the appliances connected 
with his transportation are such as the highest degree of human 
skill and prudence would furnish. If he meets with an 
187 = injury through the fault of the railroad company he is en- 
titled to compensation therefor, including all the expendi- 
tures by him made in consequence of said injury, together with his 
loss of time and a proper allowance for any special suffering to which 
he may have been put, mentally or physically; and, also, the jury 
will take into consideration whether the injury is permanent or 
temporary. 

Now, in this case it seems—and it is for you to determine, gentle- 
men, ip the light of the testiinony—that the injury was caused by 
a defective rail while this train on which the plaintiff was a pas- 
senger was running at such rates of speed as has been presented to 
you when this vail was hit. 

It is the duty of a. railroad company to exercise the highest de- 
gree of prudence and skill, to determine that everything is safe for 
transportation. If an accident happens in consequence of a failure 
to exercise that degree of skill and prudence the company is respon- 
sible for what may happen. 

On the other hand, a railroad company, like an individual, can 
do nothing more than to exercise all the skill and diligence known 
for the purposes of its employment, and having done so, if there is 
a latent defect, a concealed defect, which that degree of intelligence, 
prudence, or skill cannot detect, it is not responsible for what may 
happen. In other words, a railroad company is not an insurer, and, 
while it is not an insurer that the passengers shall be transported with 
perfect safety, it is bound, on the other hand, to exercise all of the 
skill and prudence known to the highest order of intelligence con- 
nected with such matters. 

If this is done and an accident occurs it has discharged 

188 itsduty. It is unfortunate that some one should suffer, but, 

the measure of duty having been discharged as thus stated 

by the railroad company, the loss must fall where it unfortunately 
has fallen. : 

Consequently, this case has seemed to the court all the way through 
to turn on one question mainly, viz., the character of the rail. Was 
ita rail not fit to be used, and could the company have known it, for 
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the purposes for which it was used? If it could, the company was 
liable for the injury that was caused by the use of such an improper 
rail. 

Second, if it were originally fit for the purposes used, and through 
some cause or other it had become defective and the company could 
have detected that defect and the injury was caused, still the com- 
pany is liable. 

I put a great many questions—because it did not seem clear to 
my mind, though I am not to determine that and the jury are to 
determine it—as to what was the character of the rail itself and what 
were its connections with the adjoining rails. 

Ordinarily, as stated by the witnesses here, under our modern con- 
trivances for safety, rails on a track are not only fastened by what are 
known as chairs and ties, but also by fish-plates. I endeavored to 
ascertain, if possible, the condition of these fish-plates, so that after 
the accident it might be determined whether there were fish-plates 
at either end of this short rail. It is for you to say with regard to 
that. It does not become the court to comment on the testimony. 
It must suffice for the purposes of this case, so far as the court is 
concerned, that this accident happened. You have heard the testi- 

mony as to how it happened. You have heard the effect upon 
189 this rail, broken into sections of several’ pieces, and if that 

rail was fit for the work and the exercise of the highest degree 
of care and attention on the part of this railroad would not have en- 
abled it to detect that it was unfit, as it turned out to be, then the 
company is not liable. If it was unfit and they knew it, or by ex- 
treme care and skill could have found that it was unfit when the 
injury occurred, then the company is liable. 

So practically the question is, Was this a latent defect which could 
not be detected by the company? If it was, the company is not 
liable. If it were otherwise, then the company is liable. 

Take the case, gentlemen. 

To the giving of which charge plaintiff, by his counsel, then and 
there excepted at the time. Under the charge of the court the jury 
found a verdict for the defendant. 


And on the thirtieth day of March, 1886, within four days after 
verdict, the plaintiff filed his motion for a new trial as follows: 


Motion for New Trial. 


In the Circuit Court of the United States in and for the Eastern Dis- 
trict of Missouri. 


Joun B. AntTHony vs. LouisviLLE & NASHVILLE R. R. Co. 


Now comes the plaintiff, John B. Anthony, by his attorneys, 
Nathan Frank and Dyer, Lee & Ellis, and moves the court to set 
aside the verdict in this cause and to award plaintiff a new trial for 
the reasons— 
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1. The verdict of the jury is against the evidence pre- 
190 sented at the trial. 
2. The verdict is against the weight of evidence. 
5. The verdict is against the law as declared in the charge of the 
court. , 
4. Because the court erred in refusing to charge the jury as re- 
quested by the plaintiff. 
NATHAN FRANK, 
DYER, LEE & ELLIS, 
PUUff's Atkhys. 


Which said motion the court, on the — day of April, 1886, over- 
ruled; to which ruling and order of the court the plaintiff then and 
there excepted at the time. 

He therefore prays the court to allow and sign this bill of excep- 
tions, and that the same may be signed and sealed and made part 
of the record at the same term of the court in which all the afore- 
suid proceedings were had; which is done this 17th day of May, 
1SS6. 

(Signed) SAMUEL TREAT, Judge. [srat.] 


And afterwards, to wit, on the 4th day of June, A. D. 1886, the 
following further proceedings were had and appear of record in said 
cause, to wil: 


Appeal Allowed. 


JoHN Bb. Anruony, Plaintiff, ) 
~ e : > 2547. 
LovISVILLE AND NASHVILLE RAILROAD Company, Defendant. } 
Now comes the plaintiff, by attorney, and presents to the court a 
writ of error to remove this cause to the Supreme Court of 
191 the United States, and acitation citing and admonishing the 
said defendant to be and appear at a Supreme Court of the 
United States on the first day of the next term thereof, to be begun 
and holden at Washington, D. C., on the second Monday of October 
next; which said writ of error is allowed and said citation signed 
by the judge. | 
And said plaintiff also presents to the court his bond in the penal 
sum of five hundred dollars; which bond is approved and ordered 
to be filed as part of the record herein. 
Said bond is in words and figures following to wit: 


192. Uwnirep States or AMERICA, | ; 
, . - 7 . . > SY “4 
Kastern District of Missouri, | . 


F. M. Weaver, obligor in the within bond, being duly sworn, on 
his oath deposes and says that he is worth, over and above all his 
debts and liabilities, the sum of two thousand dollars, and that he 


THE LOUISVILLE & NASHVILLE RAILROAD CO. 129 


owns real & personal property to that amount, subject to execution, 
within the State of Missouri. 
F. M. WEAVER, 


1008 Olive St., St. Louis, Mo. 


Subscribed and sworn to by said F. M. Weaver, the above-named 
affiant, this 3d day of June, A. D. 1886, before me, at office, in the 
city of St. Louis. 

P. SELBY, 


Clerk U. S. Cir. Court, EF. Dist. Mo. 


193 Know all men by these presents that we, John B. An- 

thony and F. M. Weaver, are held and firmly bound unto 
the Louisville and Nashville Railroad C ompany in the full and just 
sum of five hundred doliars, to be paid to the said Louisville and 
Nashville Railroad Company, their successors or assigns; to which 
payment, well and truly to be made, we ,bind ourselves, our heirs, 
executors, and administrators, jointly and sevet rally, by these pres- 
ents. 

Sealed with our seals and dated this — day of June, in the year 
of our Lord one thousand eight hundred and eighty-six. 

Whereas lately, at the March term of the circuit court of the 
United States for the eastern district of Missouri, in a suit depend- 
ing in said court between John B. Anthony, plaintiff, and Louisville 
and Nashville Railroad Company, defendant, judgment was rendered 
against the said John B. Anthony, and the said Jolin B. Anthony 
having obtained a writ of error of the said court to reverse the 
judgment in the aforesaid suit, and a citation, directed to the said 
Louisville and Nashville Railroad Company, citing and admonish- 
ing them to be and appear at a Supreme Court of the United States 
to be holden at Washington the second Monday of October next: 

Now, the condition of the above obligation is such that if the said 
John B. Anthony shall prosecute said writ to effect and answer all 
damages and costs if he fail to make good his plea, then the above 
obligation to be void; else to remain in full force and virtue. 


Sealed and delivered in presence of— 
JOHN B. ANTHONY, more 


By NATHAN FRANK, SEAL. 
Att’ y-in- Fact. 
F. M. WEAVER. [SEAL. ] 


Approved by— 
SAMUEL TREAT, Judge. 


194 {Endorsed :] No. 2547. United States circuit court, eastern 

district of Missouri. John B. Anthony vs. Louisville & Nash- 
ville R. R. Co. Bond, $500. John B. Anthony, principal; F. M. 
Weaver, surety. Filed 4th day of June, 1886. A. P. Selby, clerk, 


195 Uwynitep STATEs OF AMERICA, } - 
Eastern District of Missouri, § 


I, A. P. Selby, clerk of the circuit court of the United States in 
17—344 
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JOHN.B. ANTHONY, Pruatntirr in Error, 


THE LOUISVILLE AND NASHVILLE RAILROAD 
COMPANY. , 


Error tro THe Circuit Court or THE UNITED STATES 
FOR THE Eastern District or Mussovunrt. 


STATEMENT, BRIEF AND ARGUMENT FOR 
PLAINTIFF IN ERROR. 


NATHAN FRANK, 
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Nixon-Jones Printing Co., St. Louts. 


Sapreme Gourt of the United States. 


OCTOBER TERM, 1889. 


JOHN B. ANTHONY, 
Plaintiff in Error, 

4a + No. 77. 
THE LOUISVILLE AND NASHVILLE 


RAILROAD COMPANY. . ; 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE EASTERN DISTRICT OF MISSOURI. 


PLEADINGS. 
PETITION. 


Unitep SratTes or AMERICA. 
88 


Eastern District or Missouri. 


In THE Circuit Court or THE UNITED SratTes, Eastern 
Districr or Missouri. 


SEPTEMBER TERM, 1885. 


Joun B. ANTHONY, 
vs. 
LOUISVILLE & NASHVILLE Rar~rRoap Company. 


Plaintiff states that he is a citizen of the State of Rhode 
Island. 

That the defendant is a corporation and citizen of the 
State of Kentucky and having its principal place of 
business therein. 


ta 


Plaintiff, for his cause of action against the defendant, 
states that at the time hereinafter mentioned the defendant 
was a corporation duly incorporated under the laws of the 
State of Kentucky, was the owner of a certain railroad 
known as the Louisville & Nashyille Railroad, together with 
the tracks, cars, locomotives, and other appurtenances there- 
to belonging, and was a common carrier of passengers there- 
upon for hire between the places hereinafter mentioned. 

That on the 23d day of October, 1883, he was a passen- 
ger on the defendant’s line of railroad for the purpose of 
being conveyed thereon to the City of St. Louis, State of 
Missouri; that he was going from Louisville, Kentucky, to 
said City of St. Louis, and paid said defendant for such 
service in conveying him to said city on its said line of 
railroad the usual and customary charge. 

That while he was such passenger, on the 23d day of 
October, 1583, the track used by the defendant’s road 
about three and a half miles east of East St. Louis, 
Illinois, was defective and unsound and unfit to be used for 
that purpose, which the defendant might and would then 
and theretofore have known by due care, but not regarding 
its duty it negligently suffered it to be used, and while the 
ear used by the defendant to convey the plaintiff was pro- 
ceeding with said plaintiff therein on said defective and 
unsound track it was, by reason of said defect and un- 
soundness and the negligence of the defendant and its 
servants, thrown from the track and the plaintiff was 
bruised and wounded and otherwise injured. 

That by reason thereof the plaintiff became and was for 
a long time ill; was obliged to and actually did expend the 
sum of eight hundred (800) dollars in medical and other 
treatment and attendance in attempting to cure and caring 
for himself; that he was unable to attend to his business, 
and may be unable to actively pursue his business hereafter, 
to his damage in the sum of twenty thousand dollars, for 
which sum he demands judgment and for his costs. 

NaTHAN Frank, 
Aliorney for Plaintiff. 


ANSWER. 


In THE Circurr Court or THe Untrep STATES FOR THE 
KASTERN District or Missouri. 


J. B. Antuony, Plaintiff, 


LOUISVILLE AND NasHviLLe R. R. Co., Defendant. 


The defendant comes, by attorney, and, for answer to 
plaintiff's petition in the above-styled cause, denies each 
and every allegation or statement in said petition contained. 

For a further defense and answer to said petition de- 
fendant says that on or about the 23d day of October, 1883, 
about three and one-half miles from the City of East St. 
Louis, State of Ilinois, a train of cars, hauled by its loco- 
motive over its road-bed were thrown therefrom by reason 
solely of a latent or hidden defect or flaw in the interior or 
body of a steel rail laid in the track of said road-bed. 

That no outward inspection or observation could discover 
or detect said defect or flaw for the reason that said steel 
rail on its surface was apparently perfect and without de- 
fect and in all respects adapted to the uses to which it was 
put. 

That said steel rail containing said flaw or defect by rea- 
son thereof was fractured while said locomotive and train 
of cars was passing over said rail, and thereby the sleeping 
ear, being the last coach in said train, and one passenger 
coach immediately in front of it, were thrown from the 
track. Ali the other portion of said train, consisting of the 
locomotive, tender, the baggage cars, three passenger 
coaches, and one sleeping coach, passed over said rail in 
safety and were not thrown from the track. 

Henry W. Bonn, 
Attorney for Defendant. 


REPLICATION. 


Joun B. Anruony, Plaintiff, 


LovuisvVILLE & NasHvi_tLe Rattroap Company, Defendant. 


Now comes plaintiff and, for reply tothe new matter 
set up in defendant’s answer, denies each and _ every 
allegation thereof and asks for judgment for twenty 
thousand dollars and costs, as prayed for in his petition. 

NATHAN FRANK, 
Allorney for Plaintiff. 


STATEMENT OF CASE, 


The Louisville and Nashville Railroad Co., a railroad 
corporation of the State of Kentucky and a common carrier 
for hire, on the 23d day of October,’ 1883, while conveying 
John B. Anthony, the plaintiff, as a passenger on its line of 
railroad from Louisville, Kentucky, to the City of St. 
Louis, caused him to be injured by reason of a derailment 
of its coach in which he was riding so that he was under a 
large expense, seven hundred and fifty ($750) dollars in 
medical treatment and was unable to pursue his business 
and otherwise severely damaged. 

The issue is made by the pleadings and the admission in 
the record made by the counsel. And is thus briefly stated 
by the court and counsel at the out-set of the trial, page 8 
of the record. 

‘*The Court: [tis not denied that the gentleman left 
there during that month and met with an accident ; the only 


question is as to whether there was any negligence on the * 


part of the company. 
Counsel for Plaintiff: And the extent of the injury. 
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Counsel for Defendant: Yes, sir; it is admitted 
that the plaintiff was injured while a passenger on 
defendant’s road, and the question is as stated by the 
court.”’ 

All the testimony tends to prove the same state of facts, 
namely: That the accident resulted from the use of a de- 
fective and unsound track and the testimony of the defense 
being affirmatively that the car was thrown from the road- 
bed ** by reason solely of a latent or hidden defect or flaw 
in the interior or body of a steel rail laid in the track on 
said road-bed.’’ 

It appears that after the accident the rail which caused 
the car to be thrown from the track, was found broken in 
from five to eight pieces varying from six to eight inches in 
length. 

That these pieces were in possession of the company, but 
were not produced at the trial, so that there was no oppor- 
tunity on the part of the plaintiff to make an examination 
of the rail or the pieces of the rail which the defense set up, 
whose breakage was caused by a latent defect or flaw. 

Indirect testimony was produced showing that this par- 
ticular rail broke because of a defect which was not apparent 
by examination or tests properly applied by mechanical 
supervision of the road. 

No legal testimony was produced showing that this rail 
had a latent defect or that the rail had been examined by the 
agent and servants before the accident with a view of test- 
ing its soundness. 

At the trial plaintiff took exceptions to evidence intro- 
duced by the defendant and to the charge given to the jury 
by the court and the refusal of the court to charge the jury 
as requested by plaintiff. 

The court charged the jury as follows:— 

‘¢Gentlemen of the jury: The principles of law govern- 
ing cases of this character are very few and very simple. A 
passenger.on a railroad train has a right to suppose that all 
the appliances connected with his transportation are such 


— so 


as the highest degree of human skill and prudence would 
furnish. If he meets with an injury through the fault of 
the railroad company he is entitled to compensation there 
for, including all the expenditures by him made in conse- 
quence of said injury, together with his loss of time and a 
proper allowance for any special suffering to which he may 
have been put, mentally or physically; and, also, the jury 
will take into consideration whether the injury is permanent 
or temporary. 

Now, in this case it seems —and it is for you to‘ deter- 
mine, gentlemen, in the light of the testimony — that the 
injury was caused by a defective rail while this train on 
which the plaintiff was 9 passenger was running at such 
rates of speed as has been presented to you when this rail 
wis hit. 

It is the duty of a railroad company to exercise the high- 
est degree of prudence and skill, to determine that every- 
thing is safe for transportation. If an accident happens 
in consequence of a failure to exercise that degree of skill 
and prudence the company is responsible for what may hap- 
pen. 

On the other hand, a railroad company, like an individua 
can do nothing more than to exercise all the skill and dili- 
gence known for the purposes of its employment, and hav- 
ing done so, if there is a latent defect, a concealed defect, 
which that degree of intelligence, prudence, or skill cannot 
detect, it is not responsible for what may happen. In other 
words, a railroad company is not an insurer, and, while it 
is not an insurer that the passengers shall be transported 
with perfect safety, it is bound, on the other hand, to exer- 
cise all of the skill and prudence known to the highest 
order of intelligence connected with such matters. 

If this is done and.an accident occurs it has discharged 
its duty. Itis unfortunate that some one should suffer, 
but, the measure of duty having been discharged, as thus 
stated, by the railroad company, the loss must fall where it 
unfortunately has fallen. 


ie 


Consequently, this case has seemed to the court all the 
way through to turn on one question mainly, viz., the char- 
acter of the rail. Was it a rail not fit to be used, and could 
the company have known it, for the purpose for which it 
was used? If it could, the company was liable for the 
injury that was caused by the use of such an improper 
rail. 

Second, if it were originally fit for the purposes used, 
and through some cause or other it had become defective 
and the company could have detected that defect and the 
injury was caused, still the company is liable. 

I put a great many questions — because it did not seem 
to my mind, though I am not to determine that and the 
jury are to determine it—as to what was the character 
of the rail itself and what were its connections with the 
adjoining rails, 

Ordinarily, as stated by the witnesses here, under our 
modern contrivances for safety, rails on a track are not only 
fustened by what are known as chairs and ties, but also by 
fish-plates. I endeavored to ascertain, if possible, the con- 
dition of these fish-plates, so that after the accident it might 
be determined whether there were fish-plates at either end 
of this short rail. It is for you to say with regard to that, 
It does not become the court to comment on the testimony. 
It must suffice for the purposes of this case, so far as the 
court is concerned, that this accident happened. You have 
heard the testimony as to how it happpened. You have 
heard the effect upon this rail, broken into sections of 
several pieces, and if that rail was fit for the work and the 
exercise of the highest degree of care and attention on the 
part of this railroad would not have enabled it to detect that 
it was unfit, as it turned out to be, then the company is not 
liable. If it was unfit and they knew it, or by extreme care 
and skill could have found that it was unfit when the injury 
occurred, then the company is liable. 

So practically the question is, Was this a latent defect 
which could not be detected by the company? If it was, 
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the company is not liable. If it were otherwise, then the 
company is liable.”’ 

The plaintiff requested and prayed the court to charge 
and instruct the jury as follows : — 

‘1. The plaintiff asks the court to charge the jury that 
the throwing of the coach from the track or the breaking of 
the rail is of itself sufficient to raise a presumption of neg- 
ligence against the defendant. Public policy requires of the 
carrier in such cases that it shall affirmatively show that it 
had taken all usual and practical precautions, as applied to 
the careful and capable management of passenger railways, 
to maintain its track, roadway, and appliances for carrying 
in a safe condition. While its obligation does not rise to 
the degree of warranting the safety of its track and road- 
way, the law nevertheless exacts that when an injury occurs 
to a passenger by an occurrence so unusual and so perilous 
to human life it shall make it appear that the utmost prac- 
tical care and diligence had been observed, and that no de- 
gree of care usually and practically applicable to the 
careful management of like railways would have discovered 
the defect which probably caused the accident and thus pre- 
vented its occurrence, and it is incumbent on the railroad 
company to establish by evidence, to the satisfaction of the 
jury in explanation of the cause of the accident, that it had 
employed the utmost skill, prudence, and cireumspection in 
its business as a common carrier, and notwithstanding all 
that, the cause of the accident was not and could not have 
been discovered and guarded against. 

2. The court 1s asked to charge the jury that a carrier is 
bound to exercise the strictest vigilance and the utmost de- 
gree of care, diligence, and precaution in conveying pas- 
sengers to their respective destinations, and this means that 
he will transport in safety so far as human care and fore- 
sight can go. 

3. The plaintiff asks the court to charge the jury that, 
in addition to the actual outlays and expenses of plaintiff 
which the injury necessitated, the jury, in assessing the 
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plaintiff’s damages, may also consider the pain which he 
has suffered, physical and mental, the value of his time that 
he lost or which was likely to be lost by reason of the in- 
jury, whether such injury was likely to be permanent or 
not, and, upon consideration of all the facts proved, ascer- 
tain the extent of the injury and award such damages, as in 
their judgment, will compensate, so far as money can, for 
such injury.”’ 

The court declined to give either one of these instruc- 
tions, and the refusals to charge as requested were except- 
ed to as well as the charge given, and form the basis of 
the bringing of the case to this court. 

The jury returned a verdict for the defendant. The 
plaintiff moved for a new trial, for the reasons set out in 
the motion, page 127. The motion was denied, and the 
case is here by writ of error. 


ASSIGNMENT OF ERRORS. 


1. The court erred in giving the charge in this case — 
which was in the aggregate and as a whole in its own lan- 
guage. 

2. The court erred in not giving instruction No. 1, prayed 
for by the plaintiff, which set out the presumption of neg- 
ligence against the defendant by the throwing of the coach 
from the track by the breaking of the rail, and that the 
carrier must show affirmatively that it was not liable. 

3. The court erred in refusing to charge the jury as 
prayed for in instruction No. 2, of plaintiff, that the degree 
of care incumbent on a carrier of passengers was ‘‘ so far 
as human care and foresight can go.’’ 
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BRIEF AND ARGUMENT. 


The law as declared by the Court in the charge to the jury 
was incorrect. The duty of railroad carriers of passengers 


is a higher one than that stated by the Court in the charge. 


a. This language of the Court is very objectionable: ‘A 
railroad company, like an individual, can do nothing more 
than to exercise all the skill and diligence known for the 
purposes of its employment, and having done so, if there 
is a latent defect, a concealed defect, which that degree of 
intelligence, prudence or skill cannot detect, it is not re- 
sponsible for what may happen.’’ 

It is in the first place objectionable because a railroad 
company’s duty is not like that of an individual. ,The em- 
ployment and its obligation has no similitude with that. of 
the employment or any obligation of an individual. Louis- 
ville Ry. Co. v. Snider (1889), 20 N. E. Rep. 284-286. 

It is objectionable in the second place because it leaves 
the jury to infer that haviny done so —that is, the company 
had exercised all skill and diligence in this case, there hav- 
ing been a latent defect or concealed defect it was not re- 
sponsible. 

This particular view of the matter, misleading as we con- 
tend, is emphasized in the next sentence of the Court, to 
wit: ** In other words, a railroad company is not an in- 
surer, and, while it is not an insurer that the passengers 
shall be transported with perfect safety, it is hound, on the 
other hand, to exercise all of the skill and prudence known 
to the highest order of intelligence connected with such mat- 
ters.”’ 
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®. The charge of the Court to the jury with respect to 
the rails on a track being fastened by fish plates, was en- 
tirely out of the case, and was prejudicial to the plaintiff. 
We refer to this language: ‘Ordinarily, as stated by the 
witnesses here, under our modern contrivances for safety, 
rails on a track are not only fastened by what are known as 
chairs and ties, but also by fish plates. I endeavored to 
ascertain if possible the condition of these fish plates, so 
that after the accident it might be determined whether there 
were fish plates on either end of this short rail.”’ 

There was no allegation that there was any absence of 
chairs and ties or fish plates in plaintiff’s petition, and no 
matter what the allegations of the petition were or might have 
been, the defense was an affirmative defense set up in the an- 
swer **that the injury was caused by reason solely of a la- 
tent or hidden defect or flaw in the interior or body of the 
steel rail,’’ and it was upon this question and issue that the 
case was tried. 

The duty imposed on carriers is a higher one than that 
declared by the Court, taking the Court’s charge as a whole 
and it was given. 

The numerous authorities cited by Judge Thompson in 


’ 


his recent work on ** Trials’’ sustain this view. 


2 Thompson on Trials, §1690 et seqg., § 1774 et seq.; 

Indianapolis & St. Louis R.R. Co. v. Horst, 93 U.S. 
291; 

Railroad Co. v. Pollard, 22 Wall. 341; 

Penn. Ry. Co. v. Roy, 102 U. S. 451-456; 

Kellow v. Cent. Iowa R.R. Co., 21 Am. & Eng. R.R. 
Cases, 485; 

R. R. Co. v. Lockwood, 17 Wall. 374; 383; 

The ** City of Panama,’’ 101 U. S. 462. 


I]. 
In cases of injuries resulting from accidents on railroad 


trains received because of a car leaving the track, a pre- 
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sumption of negligence arises against the Company which 
can be overcome only by proving that it had used the ut- 
most skill and care and that the cause of the accident could 


not have been foreseen or the accident prevented. 


This is the law in these States where the question has 


fairly been presented. 


Wilson v. Northern Pac. Rv. Co., 3 N. W. Rep. 333; 

8. c.— 

Cleveland, C. C. & I. Ry. Co. v. Newell, 3 N. E. Rep. 
$36; 104 Indiana, 264; 

Louisville, N. A. & C. Ry. Co. v. Pedigo, 8 N. E. 
Rep. 627; 108 Ind. 481; 

Louisville, N. A. & C. Ry. Co. v. Thompson, 8 N, E. 
Rep. 18; : 

s.c. 9 N. E. Rep. 357; 

s. c. 107 Ind. 442; 

Moore v. Des Moines & F. D. Ry. Co., 30 N. W. 
Rep. 51 (Iowa) ; 

Lawrence v. Green, 11 Pac. Rep. 750 (Cal.) ; 


This subject is fully gone over in the case of Louisville, 
N.C. Ry. Co. v. Jones, 9 N. E. Rep. 476, 8. c. 108 Ind. 
551. 


Louisville and Nashville R. R. Co. v. Ritter, 3S. W. 
Rep. 591, (Ky.); 

Meier v. Railroad Co., 64 Pa. St. 226, 230; 

Jamison v. San Jose R. R.Co., 55 Cal. 597; 

N.O. & G. N. R. R. Co., 38 Miss. 274; 

B. & QO. Ry. Co. v. Worthington, 21 Md. 284; 

Condy v. St. L., I. M. & S. Ry. Co., 85 Mo. 85; 

Waller v. Hann. & St. Joe Ry. Co., 83 Mo. 616; 

Seyboldt v. Ry. Co., 95 N. Y. 562; 

R, R. Co. v. Maphey, 90 Pa. St. 135; 

Gulf, C. & S. F. Ry. Co. v. Smith (1889, Tex.) 11S. 
W. Rep. 1104. 
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See subject — covered in Thompson Carriers of Pass., p. 
211. 

We submit that this declaration of the law has the sance- 
tion of this court; in Christie v. Griggs, 2 Camp. 69, Chief 
Justice Mansfield said: ‘*1 think the plaintiff has made a 
prima facie case, by proving his going in the coach, and 
the extent and the damage he has suffered. When the 
breaking down or overturning of the coach is proved, neg- 
ligence on the part of the owner is implied.”’ 

This case is cited with approbation by this court in 
Stoker v. Saltonstall, 13 Pet. 181. In Railroad Co. v. 
Pollard, 22 Wall. 341, the case of Stoker v. Saltonstall was 
approved, and it was declared that in a suit against a rail- 
road company for an injury to a passenger, if it appears 
the passenger was in exercise of that degree of care which 
might be reasonably expected from a person in his situa- 
tion, and injuries occurred to him, this is prima facie evi- 
dence of the carrier’s liability. 

In the case of Transportation Co. v. Downer, 11 Wall. 
129, the court cites, on p. 135, and with approval, the lan- 
guage of the Court of Appeals of New York as follows :— 

‘* As railroad companies are bound to keep their roads, 
carriages and all apparatus employed in working them free 
from any defect which the utmost knowledge, skill and vig- 
ilance, could discover or prevent, if it appears that an ac- 
cident was caused by any deficiency in the road itself, the 
cars, or any portion of the apparatus belonging to the com- 
pany and used in connection with its business, a presump- 
tion of negligence on the part of those whose duty it was 
to see that everything was in order immediatgly arises, it 
being extremely unlikely that any defect shoul i exist of so 
hidden a nature that no degree of skill or care could have 
seen or discovered it.’’ 

In the case of Rose v. The Stephen & Conduit Transp. 
Co., 11 Fed. Rep. 438, the exact question arose. The 
error complained of was that the jury had been instructed 
that they might infer negligence from the fact of the ex- 
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plosion of the boiler. The court says: ** That itis indulged 
as u legitimate inference whenever the case is such as in 
the ordinary course of things does not take place when 
proper care is exercised and is one for which the defendant 
is Tesponsible.’’ 

This court sustains therefore the position, we take of the 
defendant’s duty. 

This would be the law of the case irrespective of the de- 
fendant’s pleadings, but the defendant sets up affirmatively 
that an accident has occurred and seeks to avoid liability 
by accounting for the accident by allegingthat it was caused 
by some latent or hidden defect; it was therefore incumbent 
upon the defendant to have shown by direct proof that this 
latent defect was one which the closest examination could not 
discover and was the cause of (he disaster. The burden was 
on the defendant to overcome the inference of negligence. 

This was not done. There was no direct proof what- 
ever that there was any defect in this rail, to which the de- 
railment could be attributed, but the defendant seeks to 
obtain an inference from the testimony, which was indirect, 
that steel rails of the best manufacture contain sometimes 
a latent defect which caused the breaking of rails, and that 
this may have been the cause of this disaster. 

Having narrowed the case to the one issue, the defendant, 
in order to rebut the presumption, should have produced 
the rail, from which an examination could have been made 
bv observation of the jury, which would be manifest to the 
commonest understanding, being without the need of expert 
testimony, by locating the air cell or vacuum which it is 
asserted this rail must have had, not did have. 

The request of the court made by the plaintiff to charge 
the jury as set forth in the first instruction asked, was 
proper, and the refusal is manifestly error. 

The burden of ‘rebutting the presumption of negligence 
or the prima facte case made out by the plaintiff and ad- 
mitted by the railroad company was upon the defendant to 
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rebut and to destroy that presumption, and plaintiff so 
asked the court to charge. 

When a passenger is injured by an accident, it is res ipsa 
louquitur —the thing speaks for itself —the defendant 
must prove that it is not the result of his negligence and 
that it could not have been avoided. Unless the defend- 
ant proves itself free from negligence, it is liable according 
to the authorities cited in this brief. It is apparent that 
there was little legal evidence offered as to the condition of 
the rail. None of the railroad employes examined the 
rail after the injury, but it seems it was boxed up and 
tuken to Mount Vernon, Illinois, and never produced. 
This rail was the best obtainable evidence ; it was the best 
evidence the case was susceptible of; it should have been 
produced; in the absence of process compelling its pro- 
duction, plaintiff had a right to rely and was actually led to 
believe that the rail would be produced, and the presump- 
tion of this non-production should have been drawn strongly 
against the company. 

Even if we concede the charge as given to the jury by 
the court to be correct as far as it went, it did not go 
to the extent demanded by the law. The degree of care 
to be observed must be commensurate with the character 


of the agencies employed. 


The company is not exonorated from liability for injur- 
ies resulting from defects in its vehicles because it pur- 
chased them from competent manufacturers, but is respons- 
ible for defects therein resulting from the negligence of the 
manulacturer precisely the same as it would be if it manu- 
factured them itself. 


Louisville Ry. Co. v. Snyder (1889) 20 N. E. Rep. 
234-286 and cases cited, C. J. Elliott, of Indiana; 

Burns v. Cork, etc., v. Railroad Co., 13 I. R. C. L. 
543. 


We do not contend that it is responsible for all defects 
thereia, but only for such as can be ascertained by the exer- 
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cise of the highest degree of vigilance ; or in other words : 
for defects that could not be detected with any degree of 
care or skill either in the course of manufacture or after- 
wards. 

We do not contend for the rule laid down by the Court 
of Appeals of New York in Alden v. N. Y. Cent. Ry. Co., 
26 N. Y. 102, in Illinois in the case of Pittsburg R. R. v. 
Thompson, 56 Ill. 138, 68 Ill. 597, and in Hageman v. 
Western Ry. Co., 13 N. Y. 9, where the plaintiff was in- 
jured by the breaking ofan axle from a latent defect which 
could not have been discovered by the most vigilant examin- 
ation, and the company was held chargeable, for this would 
in effect make the company an insurer of the absolute 
safety of passengers, which it is of goods it undertakes to 
carry, which distinction we think it is well to maintain. 

In the English courts the question never reached a satis- 
factory determination until the case of 


Readhead v. The Midland Ry. Co. ; L. R. 2Q. B. 412; 
L. R. 4 Q. B. 379, 


s 


where the accident occurred by the giving way of one of 


the wheels of the car, owing to a defect in the welding of 


the tire caused by an air bubble. 

The case was taken to the Court of Queen’s Bench and 
on error to the Court of Exchequer Chamber, where the 
case was carefully considered, and the conclusion there 
reached may be stated to be this :— 

Where the accident arises from a hidden or latent defect 
which a careful and thorough examination would not dis- 
close and which could not be guarded against by the exer- 
cise of the soundest judgment and the most vigilant fore- 
sight, and which no human care or skill could have either 
detected or prevented, the company is not liable; where it 
discloses by testimony that every known and practicable 
test for the discovery of defects had been employed, and it 
appears that such defect actually existed, but was undis- 
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coverable by such test, he will not be held liable to the 
passenger for an injury which may result from it. 


II]. 


Instruction No. 2 of plaintiff should have been given. 

This court bas repeatedly said, that when carriers under- 
take to convey persons by the powerful but dangerous 
agency of steam, public policy and safety require that they 
be held to the greatest possible care and vigilance — that 


is so far as human care and foresight can go. 


This is a statement of the doctrine applying to the duty 
or contract of a carrier of passengers, and this court ought 
not to lose sight of the distinction between the case at bar, 
as the court below did, and the ordinary case of an injury 
to a passenger not growing out of a defect in a vehicle, 
rolling stock, road-bed or other appliances of the carrier. 

This is alluded to because we believe that irrespective of 
the principles applicable to the one character of cases, such 
as the case at bar, and the principles applicable to the gen- 
eral run of cases, involving simply what might be termed 
active negligence; that is to say, where the negligence 
grows out of some living, active force and passive negli- 
gence, which grows out of the inanimate power of harm, 
like a broken rail, a defective tire or axle, or a frail bridge. 

We contend that the charge of the court did not come 
up to the standard which measures cases of the second 
kind here referred to. 


Phil. & Reading Ry. Co. v. Derby, 14 How. 486; 
Steamboat New World v. King, 16 How. 469; 

N. Y. Cent. Ry. Co. v. Lock, 14 Wall. 357; 
Indianapolis Railroad v. Horst, 93 U.S. 291; 
Robinson v. N. Y. Cent. R. R., 9 Fed. Rep. 877; 
Rintoul v. N. Y. Cent. R. R., 135 Fed. Rep. 905-907. 
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Can it be said in view of these authorities that the de- 
fendant on the record has showed that he employed the 
highest degree of care which the law imposes upon him, or 
that the court in its charge declared the law consistent with 
these views, 

The fact relied on, this disaster was caused by a latent 
defect which caused the rail to be broken by the passing of 
the cars over it, if true is susceptible of the clearest proof. 
The rail and its pieces, according to the testimony, was in 
possession of the defendant company; it was asked to 
produce the rail ; it had the rail and the pieces at its shops 
at Mount Vernon, Illinois, only a few miles from St. Louis 
(see printed transcript of record, page 53), and did not 
produce the rail, 

There is ono process which could be awarded compelling 
the defendant to produce the rail in court.or for an inspec- 
thon or examination out of court. 

The experience of every lawyer is that it is usual for a 
defendant to avail himself of the proof in his possession 
substantiating his defense by a production of the proof. 

Where a defendant does not produce the best evidence 
which he might have produced to overcome a presumption 
or to prove a given state of facts, essential to his defense, 
a presumption arises against him which in many cases 
known to the practitioner such as the destruction or suppres- 
sion or failure to make profert in curia is quite conclusive. 
It will be observed in this case that the only testimony 
touching the condition of the rail with respect to alleged 
latent defect was that the steel rails furnished to the Louis- 
ville & Nashville Railway Co. were manufactured at the 
Joliet Steel Works, and in the opinion of the Superintend- 
ent of the railroad, C. O. Parker (page 46 of the record), 
‘it looks like as though there had been a bubble of air 


inside during the casting. 
Neither the track man or the section man of the section - 

from which this rail was removed after being broken, ever 

examined the rail after the injury. (See testimony of Wm. 
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Mitchell, page 93 of the record.) Q. Did you ever look 
at the rail afterwards? A. No, sir. I never did. 

(Page 94 of the record): Q. How many pieces was 
that rail broken into? A. I could not tell you? 

(. Did you examine it to see? A. No, sir. 

Q. Who took the broken pieces from the track? A, I 
could not tell you that. 

Q. Did you examine the rail when it was broken? A. 
No, sir. 

Q. Have you ever seen it since? A. No, sir. 

Patrick Meyer, foreman of the road, page 105, printed 
transcript of record.) Q. Do you recollect whether you 
examined the rail particularly after it was broken ; did you 
examine the rail? A. No, sir. I didn’t examine it. 

On the contrary, the undisputed testimony of the road- 
master, T. B. Robiuson (pages 113, 114 and 115), was to 
the effect that this rail, and it was the only short rail in 
the track, being 15 feet long, had been in use in East St. 
Louis for two (2) years, and was taken up and placed 
upon the track at Rankin switch, where the accident OC- 
curred, 

In conclusion, we beg to submit that if the court will 
earefully analyze the charge given in this case, they will 
see that the same charge would have been applicable to the 
ease in the suit brought by one person against another for 
an injury caused by the servant of the other, particularly 
when the concluding paragraph of the court’s charge to the 
jurv is considered; that paragraph leaves out of view the 
high obligation on the part of a carrier that as far as 
human care and for sight can go he will transport passen- 
gers in safety, and really places the liability of the com- 
pany upon the knowledge of the defective track or a de- 
fect which could not be known by the company, instead of 
laying down the law that the company could not relieve 
itself from this high obligation except by showing that the 
defect was one that could not have been discerned or reme- 
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died by the exercise of foresight and eare, and such fore- 


sight and eare had been exercised. 


The case is a very disastrous one to the plaintiff, Not 


only is he injured but suffers greatly a thousand miles away 


from home and is obliged to be treated at great expense, 
but when his case is called for trial, he is unfairly treated 
by the railroad company, from whom he expected not 
only as a passenger, but from the well known duty which a 
carrier owes to the public, tne fairest treatment and eVi- 
dence Which would exonerate them, if possible, under 
the well known rules of law, such as the production of the 
best evidence of the cause of the injury, but he 1s also 
placed at a serious disadvantage before the jury in the en- 
tire omission to charge them as to where the burden of 
exoneration is, as well as a charge instructing the jury re- 
specting the stringent obligations due from a carrier to a 
passenger. 
We respectfully submit that there should be a reversal of 

the case. 

NATHAN FRANK, 

D. P. DIER. 


Attorneys for Plaintiff in Error 
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Supreme Court of the United States. 


OCTOBER TERM, 1889. 


JOHN B. ANTHONY, 
Plaintiff in EHrror. 


Ss. 


3 No. 77. 
THE LOUISVILLE AND NASH-' 
VILLE RAILROAD CO.. 


Defendant in Error. 


IN ERROR TO THE CIRCUIT COURT OF \THE UNITED STATES 
FOR THE EASTERN DISTRICT OF MISSOURI. 


PLEADINGS. 


PETITION. 


Unitrep STATES OF AMERICA. 


EASTERN District or Missourt. 


[xn tHE Crrcurr Court OF THE UNITED STArTEs, 
EAsTerN District oF Missouri. 
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SEPTEMBER TERM, L885. 


Joon B. ANTHONY. "1 


LOUISVILLE & NASHVILLE RAILROAD COMPANY. 


Plaintiff states that he is a citizen of the State 
of Rhode Island. 

That the defendant is a corporation and citizen : 
of the State of Kentucky and having its principal . 
place of business therein. 

Plaintiff, for his cause of action against the de- 
fendant, states that at the time hereinafter men- t 
tioned the defendant was a corporation duly incor- , 
porated under the laws of the State of Kentucky, 7 
was the owner of a certain railroad known as the ‘ { 
Louisville & Nashville Railroad, together with the 
tracks, cars, locomotives, and other appurtenances 


thereto belonging, and was a common carrier of v 
passengers thereupon for hire between the places 
hereinafter mentioned. 


That on the 23d day of October, 1885, he was 
a passenger on the defendant’s line of railroad for 
the purpose of being conveyed thereon to the City 
of St. Louis, State of Missouri; that he was going 
from Louisville, Kentucky, to said City of St. Louis, 
and paid said defendant for such service in convey- 
ing him to said city on its said line of railroad the 
usual and customary charge. 

That while he was such passenger, on the 25d 
pay of October, 1883, the track used by the defend- | 
ant’s road about three and a half miles east of East 
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St. Louis, Illinois, was defective and unsound and 
unfit to be used for that purpose, which the de- 
fendant might and would then and therefore have 
known by due care, but not regarding its duty 
it negligently suffered it to be used, and while 
the car used by the defendant to convey the 
plaintiff was proceeding with said plaintiff therein 
on said defective and unsound track it was, by 
reason of said defect and unsoundness and the neg- 
ligence of the defendant and its servants, thrown 
from the track and the plaintiff was bruised and 
wounded and otherwise injured: 

That by reason thereof the plaintiff became and 
was for a long time ill; was obliged to and actually 
did expend the sum of eight hundred ($800) dol- 
lars in medical and other treatment and attendance 
in attempting to cure and caring for himself; that 
he was unable to attend to his business, and may 
be unable to actively pursue his business hereafter, 
to his damage in the sum of twenty thousand dollars, 
for which sum he demands judgment and for his 
costs. 

NATHAN FRANK. 
Attorney for Plaintiff, 


ANSWER. 


InN THE CrrcurT Court OF THE UNITED STATES FOR THE 
EASTERN District or Missourt. 
J. B. Antuony, Plarntoff, 
ys. 


LOUISVILLE AND NASHVILLE R. R. Co., Defendant. 


aR 


The defendant comes, by attorney, and, for 
answer to plaintiff's petition in the above-styled 
‘“ause, denies each and every allegation or statement 
in said petition contained. 


For a further defense and answer to said peti- 


tion defendant says that on or about the 23d day of 


October. 1883. about three and one-half miles from 


the City of East St. Louis, State of Illinois, a train of 


cars, hauled by its locomotive over its road-bed 
were thrown therefrom by reason solely of a latent 
or hidden defect or flaw in the interior or body of a 
steel rail laid in the track of said road-bed. 


That no outward inspection or observation could 
discover said defect or flaw for the reason that 
said steel rail on its surface was apparently perfect 
and without defect and in all respects adapted to the 
uses to which it was put. 


That said steel rail containing said flaw or de- 
fect by reason thereof was fractured while said loco- 
motive and train of cars was passing over said rail, 


and thereby the sleeping car, being the last coach. 


in said train, and one passenger coach immediately 
in front of it, were thrown from the track. All the 
other portion of said train, consisting of the locomo- 
tive, tender, the baggage cars, three passenger 
coaches, and one sleeping coach, passed over said 
rail in safety, and were not thrown from the track. 


Henry W. Bonn, 
Attorney for Defendant. 
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REPLICATION, 


Joun B. Antuony, Plavntiff, 


LOUISVILLE & NASHVILLE RAILROAD Company, De- 
fe ndant. 


Now comes plaintiff, and for reply to the new 
matter set up in defendant's answer, denies each and 
every allegation thereof and asks for judgment for 
twenty thousand dollars and costs, as prayed for in 
his petition. NATHAN FRANK, 

A tlorney for Plainteff. 


STATEMENT OF CASE. 


The testimony adduced in this case disclosed 
the fact that the plaintiff suffered some injuries by 
reason of the overturning of a sleeping car, at- 
tached to a train belonging to the defendant while 
this train was passing over the road-bed of the 
Louisville & Nashville Railroad Company, on the 
23d day of October, 1883, at a point about three 
and one-half miles from the City of St. Louis, Mis- 
sour. 

The testimony disclosed that this accident oc- 
curred without any fault or negligence on the part 
of the defendant, or any of its servants or agents. 
But it occurred solely by reason of the fact that one 
of the steel rails placed Ol) defendant’s road-bed was 
found after the accident to have been affected in 
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its interior and body with a hidden defect or flaw, 
which could not be discovered by any outward in- 
spection or observation. The whole surface of said 
rail was apparently perfect and without defect. 

The testimony also disclosed a history of this 4 
‘all, from the time it existed in the state of pig-iron 
through the various processes by which it was con- " 
verted into steel, thence into a steel ingot, thence 
into a steel rail of the highest standard and_ best 
quality. The testimony also disclosed that the best 
and most approved tests, both mechanical and chem- ‘ 
ical, were applied to this rail at every step, and dur- 
the whole course of its manufacture, and that the 
rail itself was made by the Joliet Steel Company, 
and that the business reputation and commercial 
standing of the Joliet Steel Company was of the 
highest order in the matter of the manufacture of 
steel rails. The testimony also disclosed that, de- 


spite the application of every test, either mechan- 

ical or chemical, in the construction of steel rails, it Y 
was possible, on account of the defectin the Besse- 
mer steel process, that an air eell or gas bubble 
would sometimes form or exist in the heart or body 
of the steel rail, leaving the entire surface covered 
by a surrounding of perfect steel, giving no indica- 


tion whatever of such interior and hidden defect 
therein. 

The testimony disclosed that the steel rail, 
whose fracture caused the overturning of the sleeper, 
whereby plaintiff was wounded, was examined im- 
mediately before the accident, and immediately af- , 
ter the accident; that before the accident the rail 
: upon the closest inspection appeared in form to be 
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of the best quality, grade and standard of perfect 
steel; that after the accident it was seen to have 
contained in its body the gas cell or air bubble above 
described, imprisoned by a surrounding of perfect 
steel, covering the whole of its surface. 

The foregoing facts were established by a large 
number of witnesses, whose testimony was so full, 
clear and direct that the defense may be said to 
have almost reached the point of a demonstration. 

The plaintiff’s suit was brought and _ tried 
nearly three years after the accrual of his alleged 
cause of action. Neither the plaintiff or his attor- 
ney at any time, nor in any manner, ever suggested 
before or after the bringing of his suit that they de- 
sired the defendant to preserve the rail whose fract- 
ure caused the accident, or to produce it on the 
trial. And all of the statements in plaintiff’s brief 
in this case, intimating or suggesting that there was 
any fault on the part of the defendant in not pre- 
senting the rail to the plaintiff three years after the 
accident for his inspection without his having asked 
for it in any manner, are totally unsupported facts, 
as shown in the record in this case. 

At the conclusion of the evidence, the court 
charged the jury as follows: 

‘Gentlemen of the Jury: The principles of law 
governing cases of this character are very few and 
very simple. <A passenger on a railroad train has 
a right to suppose that all the appliances connected 
with his transportation are such as the highest de- 
gree of human skill and prudence would furnish. 
If he meets with an injury through the fault of the 
railroad company he is entitled to compensation 


therefor, including all the expenditures by him 
made in consequence of said injury, together with 
his loss of time and a proper allowance for any spe- 
cial suffering to which he may have been put, men- 
tally or physically; and, also, the jury will take in- 
to consideration whether the injury is permanent 
or temporary. 

Now, in this case it seems—and it is for you to 
determine, gentlemen, in the light of the testi- 
mony—that the injury was caused by a defective 
rail while this train on which the plaintiff was a 
passenger was running at such rates of speed as 
has been presented to you when this rail was hit. 

It is the duty of a railroad company to exer- 
cise the highest degree of prudence and skill to de- 
termine that everything is safe for transportation. 
If an accident happens in consequence of a failure 
to exercise that degree of skill and prudence, the 
company is responsible for what may happen. 

On the other hand, a railroad company, like 
an individual, can do nothing more than to exer- 
cise all -the skill and diligence known for the pur- 
poses of its employment, and having done so, if 
there is a latent defect, a concealed defect, which 
that degree of intelligence, prudence, or skill can- 
not detect, it is not responsible for what may hap- 


pen. ‘In other words, a railroad company is not an 
insurer, and, while it is not an insurer that the pas- 
sengers shall be transported with perfect safety, it 
is bound, on the other hand, to exercise all of the 
skill and prudence known to the highest order of ~ 
intelligence connected with such matters. 
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If this is done, and an accident occurs, it has 
discharged its duty. It is unfortunate that some 
one should suffer, but the measure of duty having 
been discharged, as thus stated by the railroad 
company, the loss must fall where it unfortunately 
has fallen. 

Consequently, this case has seemed to the court 
all the way through to turn on one question mainly, 
viz., the character of the rail. Was it a rail not fit 
to be used, and could the company have known it, 
for the purpose for which it was used? If it could, 
the company was liable for the injury that was caused 
by the use of such an improper rail. 

Second, if it were originally fit for the purposes 
used, and through some cause or other it had be- 
come defective and the company could have detected 
that defect and the injury was caused, still the com- 
pany is liable. 

[ puta great many questions—because it ‘did 
not seem clear to my mind, though I am not to deter- 
mine that and the jury are to determine it—as to 
what was the character of the rail itself and what 
were its connections with the adjoining rails. 

Ordinarily, as stated by the witnesses here, un- 
der our modern contrivances for safety, rails on a 
track are not only fastened by what are known as 
chairs and ties, but also by fish-plates. | endeav- 
ored to ascertain, if possible, the condition of these 
fish-plates, so that after the accident it might be 
determined whether.there were fish-plates at either 
end of this short rail. It is for you to say with re- 
gard to that. It does not become the court to com- 
ment’on the testimony. It must suffice for the pur- 
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pose of this case, so far as the court is concerned, 


that this accident happened. You have heard the 
testimony asto how it happened. You have heard 
the effect upon this rail, broken into sections of sev- 
eral pieces, and if that rail was fit for the work and 
the exercise of the highest degree of care and at- 
tention on the part of this railroad would not have 
enabled it to detect that it was unfit, as it turned 
out to be, then the company is not liable. If it 
was unfit and they knew it, or by extreme care and 
skill could have found that it was unfit when the 
injury occurred, then the company is lable. 

So, practically, the question is: Was this a latent 
defect which could not be detected by the company? 
If it was, the company is not liable. If it were 
otherwise‘ then the company is liable.’ 

Thereupon, the plaintiff requested the court to 
charge and instruct the jury as follows: 

“The plaintiff asks the court to charge the jury 
that the throwing of the coach from the track or 
the breaking of the rail is of itself sufficient to raise 
a presumption of negligence against the defendant. 
Public policy requires of the carrier in such cases 
that it shall affirmatively show that it had taken all 
usual and. practical precautions, as applied to the 
‘areful and capable management of passenger rail- 
ways, to maintain its track, roadway, and appliances 
for carrying in a safe condition. While its obliga- 
tion does not rise to the degree of warranting the 
safety of its track and roadway, the law neverthe- 
less exacts that when an injury occurs toa passenger 
by an occurrence so unusual and so perilous to human 
life, it shall make it appear that the utmost practical 
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care and dilligence had been observed, and that no 
degree of care usually and practically applicable tothe 
careful management of like railways would have dis- 
covered the defect which probably caused the acci- 
dent and thus prevented its occurrence, and it is in- 
cumbent on the railroad company to establish by 
evidence, to the satisfaction of the jury In explana- 
tion of the cause of the accident, that it had em- 
ployed the utmost skill, prudence, and circumspec- 
tion in its business as a common carrier, and not- 
withstanding all that, the cause of the accident was 
not and could not have been discovered and guarded 
against. 

The court is asked to charge the jury that a 
carrier is bound to exercise the strictest vigilance and 
the utmott degree of care, diligence, and precaution 
in conveying passengers to their respective destina- 
tions, and this means that he will transport in safety 
so far as human care and foresight can go. 

The plaintiff asks the court to charge the jury 
that, in addition to the actual outlays and expenses 
of plaintiff which the injury necessitated, the jury, 
in assessing the plaintiff's damages, may also con- 
sider the pain which he has suffered, physical and 
mental, the value of his time that he lost or which 
was likely to be lost by reason of the injury, whether 
such injury: was likely to be permanent or not, and, 
upon consideration of all the facts proved, ascertain 
the extent of the injury and award such damages, 
as in their judgment, will compensate, so far ag 
money can, for such injury.”’ 

The court having instructed the jury on the 
question at issue in this case with great fulness, and 
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according to the strictest rules governing the lability 
of the carriers of passengers, and having embraced 
in its said charge the substance of all the proposi- 
tions requested by the plaintiff, which were applica- 
ble to this case, declined to charge the jury any 
further. Thereupon, after consideration of the evi- 
dence, and under the law as contained in the charge 
of the court, the jury brought in a verdict for the 
defendant. 7 


DEFENDANT’S POINTS. 


Where instructions are asked in the aggregate, 
and there is anything exceptionablein eitherof them, 
the whole may be properly rejected by the court. 

Worthington v. Mason, 101 U.38., p. 149. 

Moulan v. Am. L. Com. 111 U.S., p. 335, 

Indianapolis R. R. Co. v. Horst, 93 U.S. p. 
295), 

Harvey v. Tyler, 2 Wall. 328. 

Rogers v. The Marshall, 1 Wall. p. 644: 


Johnson v. Jones, Black, p. 209. 
IT. 


A general exception tothe charge is of no avail, 
where the charge embraces several distinct propo- 
sitions and any one of them is correct. 

Burton v. West Ferry Co., 114 U.S. p. 474. 
M. N. R. Co. v. Jury, 111 U.S. pp. 584-596. 
Cooper v. Schlesinger, 111 U.S. p. 149. 


pie. 


Lincoln v. Claflin, 7 Wall. p. 132. 
See Book 25 (Lawyer’s Ed.), U. S. R. p. 90. 


ITT. 


No judgment should be reversed in the Su- 
preme Court where it is clear that the appellant is 
not prejudiced thereby. 

Lancaster v. Collins, 115 U.S. p. 227. 
Hornbuckel v. Stafford, 111 U.S. pp. 389-394. 
Mining Co. v. Tyler, 100 U. S, 37-42. 
Cannon vy. Pratt, 99 U. S. pp. 619-623. 


ly. 


A carrier is not responsible for an injury occa- 
sioned to one of its passengers, by a hidden and in- 
ternal defect which no skill or care could either 
have prevented or detected. 

Ingalls v. Bills, 9 Metcalfe (Mass.), p. 1. 

Reedhead v. Midland Ry. Co., L. R. 4 Q. B. 
379. 

Richter v. The Netherlands, 7 Fed. Rep. p. 
926. 

Neier v. Pennsylvania R. R. Co., 64 Pa. St., 
p. 211, affirmed, 95 Pa. St., p. 211. 

Toledo R. Co. v. Beggs, 85 Ill. p. 80. 

17 Miss. 404-15. 


54 Wis p. 2A —265. 


ARGUMENT FOR DEFENDANT IN ERROR. 


The first objection made by the plaintiff in his 
brief to the charge of the court in this case is di- 
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rected against a detached portion of the fourth par- 
agraph of the charge of the court. (See page 126 
of the printed transcript of record in this case.) 
The discerpted part of said charge, of which plaint- 
iff complains, contains the following language: ‘‘A 
railroad company, like an individual, can do nothing 
more than exercise all the skilland diligence known, 
for the purpose of its employment. And _ having 
done so, if there is a latent defect, a concealed de- 
fect, which that degree of intelligence, prudence, or 
skill cannot detect, it is not responsible for what 
may happen.’’ | 

Plaintiff makes two objections to the foregoing 
language, urging as the first ground of such objec- 
tions the following language: ‘‘It is in the first place 
objectionable, because a railroad company’s duty 
is not like that of an individual, the employment 
and its obligations has no similitude with that of 
the employment or any obligation of the indi- 
vidual.” 

Stating, as the second ground of his objection, 
the following language: ‘‘It is objectionable in the 
second place, because it leaves the jury to infer that 
having done so, the company had exercised all skill 
and diligence in this case, there having been a la- 
tent defect, or a concealed defect, it was not respon- 
sible.”’ 

The first ground of plaintiff’s objection is 
transparently untenable, so far from there being 
difference in the duty of a railroad company and 
the duty of an individual exercising the same em- 
ployment of common carriage of persons and 
freight. Their duty and obligation under the law 
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are absolutely identical. The court, in the lan- 
guage objected to, did not detract from the strictest 
rules governing the liability of common carriers. 
It only told the jury in effect that whether such 
duties were to be performed by a railroad company 
or an individual, made no difference, that the law 
requred both ‘‘to exercise all the skill and diligence 
known, for the purpose of its ¢ mployment.”’ 

In the use of this language, the court stated 
the rule as to obligations of carriers more strin- 
gently than is warranted by the authorities, or by 
the conclusions of reason. Neither of these require 
a carrier to do more than exercise ‘‘the highest de- 
gree of practicable care,’’ and this latter is the doc- 
trine of the case (Louisville Ry. Co. v. Lindner, 20 
N. E. Rep. 284-286), which plaintiff cites in support 
of his objection. Whereas, the court in the above 
quoted language goes beyond this in defining the 
duties of carriers, and requires them ‘‘to exercise 
all the skill and diligence known,’’ and in the same 
paragraph of its charge (which plaintiff, however, 
does not quote), the court, Sp aking of the duty of 
railroad, said to the jury: ‘‘It is bound, on the 
other hand, to exercise all of the skill and prudence 
known to the highest order of intelligence con- 
nected with such matters.’’ Again, in the para- 
graph of its charge just before the one to which 
plaintiff made the above objections, the court uses 
the following language: ‘‘It is the duty of a rail- 
road company to exercise the highest degree of 
prudence and skill to determine that everything is 
safe for transportation, if an accident happens in 
consequence of a failure to exercise that degree of 
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skill and prudence, the company is responsible for 
what may happen.’’ 

In the course of its charge from beginning to 
the end, the court iterated its definitions of the de- 
gree of care and skill required of carriers, and in 
each instance the court held them to the greatest 
possible skill and diligence, instead of the greatest 
practicable skill and diligence, as is required by the 
uniform law on this subject. 

The second objection made by the plaintiff above 
quoted is equally pointless, and seems upon inspec- 
tion to be simply a syntactical objection. The lan- 
guage of the court is as follows: ‘‘And having done 
so, if there is a latent defect which that degree of 
intelligence, prudence or skill cannot detect, it is not 
responsible for what may happen.’’ The form of 
expression above quoted has exactly the same mean- 
ing as it would have had if the court had transposed 
the words ‘‘if’’ and ‘‘and.’’ In the latter case the 
sentence would have run as follows: ‘‘If having 
done so, and there is a latent defect, a concealed de- 
fect, which.that, degree of intelligence, prudence or 
skill cannot detect, it isnot responsible for what may 
happen.’’ In both eases, the alternative requiring 
the exercise of the prescribed degree of intelligence, 
prudence or skill is stated clearly and distinctly, and 
beyond misconception. 

Plaintiff's attorney objects to that portion of the 
charge of the court which referred to the use of fish- 
plate fastenings on the end of the short rail whose 
fracture caused the accident. It is difficult to See the 
force of this objection made on behalf of plaintiff. 
The language of the court in the matter referred to 
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was so clear and suggestive of a matter of negligence 
which would inure to the benefit of plaintiff in the 
minds of the jury, that it is impossible to under- 
stand how plaintiff could be prejudiced by such a 
suggestion, even if it had related to some matter of 
negligence which had not been alleged in his peti- 
tion. The court in the language quoted told the 
jury in effect that such fish-plate fastenings were 
proper, and said, further, ‘‘] put a great many ques- 
tions—because it did not seem clear to my mind, 
though I am not to determine that, and the jury are 
to determine it—as to what was the character of the 
rail itself, and what were its connections with the ad- 
joining rails.’’ Surely, plaintiff cannot be heard to 
complain of such a direct intimation as this, that the 
evidence failed to disclose whether the defendant had 
done its duty in the matter of securing the rails laid 
upon its road-bed. But not only was the language 
of the court in this portion of its charge directly fa- 
vorable to the plaintiff, but the language itself was 
predicated upon the testimony of two of plaintiff's 
witnesses (Adam Gerdiman, printed record, page 117, 
and William C. Hesse, printed record, pages 122-123), 
each of whose testimony tended to show the absence 
of proper fastenings for the rail. Plaintiff is also 
mistaken as to the allegations of his petition. The 
cause of action alleged therein was ‘‘defective and 
unsound track.’’ Hence, he had the right to intro- 
duce testimony tending to disclose insecurity in the 
fastenings of the rails as he did. And the language 
of the court in reference to this testimony and 
suggestive that it left doubts in its mind was. so 
highly favorable to the plaintiff that it wonld, we 
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submit, have constituted reversible error as against 
the defendant, if the jury had not been convinced 
by the weight and amount of testimony, adduced by 
the defendant against the declaration of these two 
witnesses for the plaintiff and substantiating the de- 
fense made in this case. 

In the second part of plaintiff’s brief and ar- 
gument in this case (see page 11, plaintiff’s brief), 
the point is attempted to be made that the court 
erred in not charging the jury in so many words, 
‘‘that a presumption of negligence arises against 
the railroad company because of its car leaving the 
track.’’ Even if the plaintiff’s position on this 
question were conceded to be correct in the abstract, 
he cannot avail himself of it in this case for the fol- 
lowing reasons: First, the plaintiff proffered his re- 
quests or instructions in the aggregate (see printed 
transcript of the record, page 125). The plaintiff 
also interposed only a general exception to the 
charge of the court (see printed transcript of the 
record, page 127). It is insisted that the mistake 
of the plaintiff in these two respects debars him 
from the right to complain either of the refusal of 
his requests of his instructions so made, or the 
charge of the court so excepted to under the well 
settled law of the Federal judiciary. 

[In the case of the Indianapolis Railroad Com- 
pany v. Horst, 93 U. 8. Reports, page 295, the 
Supreme Court uses the following language: 
‘‘Where instructions are asked in the aggregate, as 
were those of the defendant, and there is anything 
exceptionable in either of them, the whole may be 
properly rejected by the court.’’ The doctrine of 
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this case had been announced in the former cases of 
Harvey v. Tyler, 2 Wall. 328, Rogers v. Marshall, 


1 Wall. 644. and Johnson v. Jones, 1 


Black, 209. 


and has been subsequently affirmed in the cases of 
Worthington v. Mason, 101 U.S. Reports, 149, and 


Moolan v. 


Am. L. Co., 111 U. S. Reports, p. 335. 


The manner in which the plaintiff aggregated his 
instructions or requests in this case, and the fact 


that some of the 


instructions 


or 


requests 


were 


rhetorical and inaccurate expressions of the law, 
brought them all under the ban of the rule estab- 


lished in the foregoing cases. 
Again, the vague and general 


asa totality. 


Now. 


We 


exception of 
plaintiff to the whole charge of the court, as appear 
by the above reference to the transcript of the ree- 
ord-in this case, cannot be urged now as a ground 
of reversal, for the reason that not only was the 
charge of the court a correct exposition of the law 
in the distinct and several propositions which it em- 
braced, but it was highly favorable to the plaintiff 


tled in this court in the following language: 
general exception to the charge is of no avail where 


submit the law is well set- 


‘The 


the charge embraces several distinct propositions 


and any one of them is correct.’. 


(See the follow- 


ing CaASseS: Cooper Wu Schleisinger, 11] U. S. Reports, 
p. 148; M. N. R. R. Co. v. Jury, 111 U. 58. Reports, 
p. 564, and Lincoln v. Claflin, 7 Wall. p. 132.) 
There is not, however, any merit in the excep- 
tions made by plaintiff’s attorney, even if they had 
For the reason that the court 
substantially charged the jury on all the points 


been properly taken. 


arising upon plaintiff’s exceptions. In the first place 
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the court in the very beginning of its charge told 
the jury as follows: ‘‘A passenger on a railroad 
train has a right to suppose that all the appliances 
connected with his transportation are such as the 
highest degree of human skill and prudence would 
furnish.’’ Again: ‘‘Now, in this case it seems— 
and it is for you to determine, gentlemen, in the 
light of the testimony, that the injury was caused 
by a defective rail while this train on which the 
plaintiff was passenger was running at such rates of 
speed as has been presented to you when this rail 
was hit. It is the duty of the railroad company to 
exercise the highest degree of prudence and _ skill to 
determine that everything is safe for transportation. 
If an accident happens in consequence of a farlure 
to exercise that degree of skill and prudence the 
company is responsible for what may happen.” 
-_ * * “Tf this is done, and an accident occurs, 
it has discharged its duty.”’ 

It is difficult to conceive how the court could 
have put the duty of the company in a stronger 
light than is contained in the above quoted expres- 
sion. Nor how the court could have more clearly 
told the jury that it was necessary for the company 
to prove a full discharge of its duty in order to ab- 
solve itself from liability for the accident alluded to 
in the charge of the court. In the first place the 
court calls the attention of the jury to the particular 
thing, 7. ¢., ‘‘a defective rail’’ which brought about 
the accident. The court then defined the duty of 
the railroad company in unexceptionable terms and 
declares thereafter ‘‘if this done, and an accident 
occurs, it has discharged its duty.’’ Having already 
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told the jury that any failure on the part of the 
company to observe the precautions imposed upon 
it would involve liability, the conclusion is inevit- 
able that the jury must be satisfied from the proof 
offered by the company that it had discharged its 
duty, or they should bring in a verdict for the 
plaintiff. The directions contained in the charge of 
the court are not capable of any other construction. 
The plain common sense of the language employed 
by the court has this import and no other. The 
defendants in this case undertook to show that the 
injury was occasioned by an indiscoverable latent 
defect in one of the steel rails on their road-bed. If 
they had failed to establish this fact in the evidence 
adduced, their liability was certain under the 
charge given by the court. For in the very last 
paragraph (see printed transcript of the record, page 
127) the court uses thislanguage: ‘‘So, practically, 
the question is, was this a latent defect that could 
not be detected by the company? If it was, the 
company is not liable; if it were otherwise, then the 
company is liable.”’ 

Plaintiff's attorney attempts to get a reversal 
of this case, because, as he claims, the defendant 
did not substantiate its defense, and because, as he 
claims, defendant should have, in order to satisfy 
his mind, in addition to the testimony of its wit- 
nesses, also introduced the fractured rail itself in 
evidence. | 

There is no rule of law better settled than that 
all questions as to the weight and force of evidence 
are for the triers of the fact, 7. ¢., the jury, and can- 
not be reviewed in appellate tribunals where there 
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was any evidence to support the finding which was 
made. 
Lancaster v. Collins, 115 U. 8S. R., pp. 222- 
225. 
Chicago & Northwestern R. R. Co. v. Ohle, 
li7 U. 8. B., p. 128. 


It cannot be necessary to say more on this 
point than that the record shows that there were 
sixteen witnesses (besides depositions read) who 
testified directly and fully in substantiation of the 
defense made in this case. And the effect of this 
testimony on the part of the defendant was so con- 
vincing upon the minds of the jury that they did 
not hesitate to bring in a verdict exculpating the 
defendant from any negligence whatever. 

We further submit that there was no duty or 
obligation on the part of the defendant to offer the 
rail itself in evidence on the trial of this case, for 
the following reasons: 

First. Because if said rail had any evidentiary 
property whatever, and if it had been in the pos- 
session of the defendant, and if the plaintiff desired 
its production on the trial, it was his imperative 
duty to have notified the defendant to that effect. 
Now, there is not a shadow of claim nor any pre- 
tense that the transcript of the record in this case 
shows that. any such notice was ever given by the 
plaintiff to the defendant, or to any one of the at- 
torneys or agents representing the defendant. 

Secondly, the fractured rail would have been 
worthless as an instrument of evidence, even if it 
had been preserved up to the time of the trial, from 
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the fact that this case was not tried until nearly 
three years after the accident, so that the portions 
or parts of the rail which were exposed by its fract- 
ure, must have became so rusted over as to make it 
undistinguishable where the flaw or crack in the 
body of the rail before its fracture was, as compared 
with the portion laid bare by the splintering of the 
rail at the time of the accident. 


In other words, all portions of the inside of the 
rail which were laid bare by its breaking would in 
three years’ time become covered over with common 
rust or oxidation. This is apparent to any one of com- 
mon information, and was doubtless well under- 
stood by plaintiff and his attorney. It could not 
have been the duty of the defendant, therefore, to 
to have preserved the broken rail for two years, 
upon the mere chance for plaintiff's bringing a long- 
delaved suit, and especially is this true when it is 
shown, as appears from the transcript of the record 
in this case, that even after plaintiff finally decided 
to institute his suit, he never in any manner there- 
after requested the defendant or his agents and at- 
torneys to be allowed to inspect the rail or to have 
the same offered in evidence on the trial. 


The proof offered by the defendant was confined 
to the testimony of many witnesses who examined 
the broken rail on the spot and at the time of the 
accident. when it could be seen where the fresh fract- 
ure was, and where the old flaw had previously ex- 
isted. No testimony could have been relevant or 
competent which related to a time long enough 
after the accident for the whole surface of the rail 
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exposed thereby to have become covered with com- 
mon rust, as must have been the case if said broken 
pieces had been inspected by an expert witness or 
by the jury three years afterwards. 

The cause of the fracture of the rail could be re- 
vealed only by the sight of the rail as it was then 
exposed. The other part of the plaintiff's brief (see 
page 17) is devoted to the discussion of the question 
of the extent and degree of care imposed by law in 
cases where passengers are conveyed by railroad 
companies in the prosecution of their business as 
common earriers. If the plaintiff had confined this 
portion of his brief to the doctrine of the case cited 
by him therein, there would be no occasion on the 
part of defendant to make any reply. For none of 
the rules cited by the plaintiff go beyond the terms 
of the court to the jury in the case at bar. The 
rule has not been laid down with more vigor and 
strength in any well considered case than it was by 
the trial judge in this case, whose instructions in our 
judgment transcended the measure of duty imposed 
by law on carriers of passengers. The leading case 
in this country on the subject of the exemption of 
carriers, for liability for injuries to the passenger 
caused by a latent defect, is the case of Ingalls v. 
Bills, 9th Metealf Reports, page one. The masterly 
exposition of the law in that case has been followed 
by the Federal and State courts before whom the 
question has since been presented, and has been ex- 
pressly affirmed by English bench. 

See Reedhead v. Midland Railway Company, 
quoted in full in Thompson on Carriers of 
Passengers, pp. 124 to 159. 
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This doctrine has been aftirmed. 
7 Fed. Rep., p. 926. 
14 Fed. Rep., p. 63. 
95 Penn. St. Rep., p. 211. 
54 Wis.. p.. 207. 
4? Wis.. Dp. APO. 


The doctrine of these and other cases is ex- 
tracted by Judge Thompson in his book (Carriers of 
Passengers, p. 189, section 3), and expressed, to-wit: 
“The settled law is that the carrier does not war- 
rant the safety of his vehicles and road against all 
accidents and contingencies but is liable only for 
negligence.” 


We submit that this statement of the rule is a 
complete demonstration of the want of authority, 
for the fanciful notion suggested under paragraph 
3, page 17, of plaintiff's brief, that there is some 
distinttion between the case of an injury to a pas- 
senger occasioned by a defect in the vehicle, road- 
bed or other appliance of the carrier, and an injury 
occasioned to the passenger by some other negli- 
gence on the part of the carrier, in the matter of the 
law applicable to the alleged two classes of cases. 


The duties of the carrer of passengers are 
measured by uniform law, and it matters not 
whether the question of negligence relates to the 
practicable operation of the railroad, or to its con- 
struction or equipment; in either case, if he is want- 
ing in the extraordinary care and diligence pre- 
scribed by law, he is liable for any injuries caused 
by such failure of duty. On either hand, if the car- 
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rier can establish that an accident has happened, 
free from any fault or negligence whatever on his 
part, on on the part of his servants, he is not liable 
for such accident. whether such accident was con- 
nected with his vehicles and road-beds or with any 

other department of his business as a carrier oft pas- 


sengers. 


GIBSON. BOND & GIBSON, 


Attorneys for De te ndant in Krror. 
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TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1=s8?. 


No. LOS6. 


THE YAZOO AND MISSISSIPPI VALLEY RAILROAD COM- 
PANY, PLAINTIFF IN ERROR, 


US. 


SAMUEL B. THOMAS, SHERIFF AND TAX-COLLECTOR 
OF HINDS COUNTY; G. R. KEMP, SHERIFF AND TAX- 
COLLECTOR OF MADISON COUNTY; D.C. LOVE, SHER- 
IFF AND TAX-COLLECTOR OF YAZOO COUNTY; T. J. 
WYATT, SHERIFF AND TAX-COLLECTOR OF HOLMES 
COUNTY; L. T. BASKET, SHERIFF AND TAX-COL- 
LECTOR OF LEFLORE COUNTY, AND G. B. JONES, 
SHERIFF AND TAX-COLLECTOR OF GRENADA COUNTY. 


IN ERROR TO THE SUPREME COURT OF THE STATE OF MIS- 
SISSIPPI 


FILED FEBRUARY, 2, 1589. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1889. 


No. LOS6. 


THE YAZOO AND MISSISSIPPI VALLEY RATLROAD COM- 
PANY, PLAINTIFF IN ERROR, 


OS. 


SAMUEL B. THOMAS, SHERIFF AND TAX-COLLECTOR 
OF HINDS COUNTY; G. R. KEMP, SHERIFF AND TAX- 
COLLECTOR OF MADISON COUNTY; D.C. LOVE, SHER- 
IFF AND TAX-COLLECTOR OF YAZOO COUNTY; T. J. 
WYATT, SHERIFF AND TAX-COLLECTOR OF HOLMES 
COUNTY; L. T. BASKET, SHERIFF AND TAX-COL- 
LECTOR OF LEFLORE COUNTY, AND G. B. JONES, 
SHERIFF AND TAX-COLLECTOR OF GRENADA COUNTY. 


IN ERROR TO THE SUPREME COURT OF THE STATE OF MIS- 
SISSIPPI 
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YAZOO AND MISS. VALLEY R. R. CO. VS. 8. B. THOMAS, SHERIFF, 4c. 1 


1 Supreme Court of Mississippi. October Term, A. D. 1888. 


Pleas and proceedings had and done ata regular term of the su- 
preme court of Mississippi, begun and held in the court-room, in 
the capitol, in the city of Jackson, on the third Monday, the fif- 
teenth day, of October,in the year of our Lord one thousand eight 
hundred and eighty-eight. 


Present: The Honorable J. A. P. Campbell and the Honorable 
Tim. E. Coop r, associate justices - also Oliver Clifton, clerk of said 
court, and Wells C. Harrell, marshal. 

Proclamation having been duly made, the court proceeded to the 
dispatch of business. 


On the 17th day of October, 1888, there was filed in said supreme 
court a transcript of a record in the words and figures following, to 
wit: 


Pleas and proceedings had and done at a regular term of the chan- 
ceery court for the oth district of the State of Mississippi in and 
for the Ist district of Hinds county, Honorable Warren Cowan 
sole — presiding. 


At a regular term of the chancery court for the first district of 
Hinds county, be gun and held at the chancery court-room, in the 
city of Jackson, on the first Monday of September, A. D. 1888. 

Present: Warren Cowan, chancellor; W.W. Downing, clerk; S. B. 
Thomas, sheriff. 


Tue YAzZoo AND Myississtpr1 VALLEY RAILROAD Com- } 
PANY, Complainants, 
ye. 

S.B Tuomas, Sherifl and ‘Tax-Collector of Hinds County; 
G. Rh. Kemp, Sheriff and Tax-Collector of Madison 
County; D. C. Love, Sheriff and Tax-Collector of 
Yazoo County; T. J. Wyatt, Sheriff and Tax-Collector 
of Holmes County; L. T. Baskett, Sheriff and Tax- 
Collector of Le Flore County ; G. B. Jones, Sheriff and 
Tax-Collector of Grenada County, Defendants. J 


No. 808. 


THe STATE Or Mississippi: 
In the Chancery Court of Hinds County, for the First District. 


To the chancery court of said county, si ptember term, LSSS: 

The bill of complaint of The Yazoo and Mississippi Valley Railroad 
Company, complainant, against Samuel Bb. ‘Thomas, sheriff and 
tax-collector of Hinds county; G. R. Kemp, sheriff and tax-col- 
lector of Madison county; D. C. Love, sheriff and tax-colleetor of 
Yazoo county ; ; Me 2 W yatt, sheriff and tax-collector of Holmes 
COUDLY : Ly. = Baskett. sheriff and tax-collector of Le lore 
county, and (+. LB. Jon S, sherill and tux-collector of Grenada 
county, defendants. 

Thereupon orator states and shows that it was incorporated by an 
1—1056 
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2 THE YAZOO AND MISSISSIPPI VALLEY RAILROAD CO. VS. 
act of the Legislature of the State of Mississippi — February 18th, 


1882, and entitled An act incorporating the Yazoo and Mississippi 
Valley Railroad Company and declaring its powers; that orator ac- 
cepted the chart Pr, OrganizZ d under it, and proceeded with the work 

of constructing its railroad and branches, beginning at the 
Z city of Jackson, in Ilinds county, having the initial point at 

the Chicago, st Louls and New Orleans railroad and pro- 
ceeding through parts of the counties of Hinds, Madison, and Yazoo 
to Yazoo City, and thence through Yazoo county by the east bank 
of the Yazoo river, and through the Yazoo valley into Holmes 
county, with a branch to the town of Lexington, in said county, and 
by another line of road to Greenwood, in Le lore county, and thence 
into Grenada county ; ; that its road to Yazoo City Was compl ted 
“and opened for traflic on the first day of May, 1884—in length 45 
miles—and the remainder of said road and branch was finished for 
tratlic by Septem ber ist, LSS6, the agoreg rate mileage being 140 
miles. 

Orator further states and shows that it has fixed property in each 
of the counties named, such as station-houses, right of way, road- 
bed, and other fixtures; that the rolling stock employed by it in 
traflic is common to the whole line and branches and confined 
no county ; the domicile in Hinds county. 

Orator further states and charges that the enterprise so chartered 
and projected was deemed hazardous in a financial view by the Leg- 
islature and the projectors. The light in which it was contemplated 
will be best comprehended by a reference of [to] the preamble and 
the second and elghth sections of the act, and these are accordingly 
inserted as part of this bill: 


Pre amble. 


Whereas the construction of railroads to, in, through, and along 
the Mississippi river basin and the Yazoo and Sunflower river 
basins, penetrating these and other alluvial lands in this State, west 
of the Chicago, St. Louis and New Orleans railroad, and connecting 
them by railroad and branches with other railroads west, east, 
north, and south, is deemed and hereby declared to be a work of 
great public importance and in strict accordance with true policy 
and interest of this State, — should be encouraged by legislation 
and liberalitv ; and 

Whereas the physical difficulties of constructing and maintaining 
railroads to, across, along, or within either the Mississippi, Sun- 
flower, Deer creek, or Yazoo bottoms or basins or the other alluvial 
lands herein referred to are such that no private company has so 
far been able to establish a railroad and branches developing said 
basins and alluvial lands and connecting them with the gailroad 
system of the country: 

Now, therefore, in order to induce the investment of capital in 
the construction and operation of such a railroad and branches, and 
thus develop the resources of this State, {e— 

Sec. 2. Be it further enacted, That the said corporation shall also 


al 
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have and it is hereby authorized and invested with the right and 
power to build and construct and thereafter to use, operate, own, and 
enjoy a railroad or railroads with one or more tracks into, along, 
and across that part of the State of Mississippi lying between the 
Mississippi river and the Chicago, St. Louis and New Orleans rail- 
road, on such line or lines as ‘shall be deemed best by the board of 
directors of the CO pany herel DV chartered, one of the lines or a 
branch thereof to reach the Mississippi river at or near a point 
opposite Arkansas City, if practical, so as to connect such point on 
the east bank of the er river with some point or points on 
the line of the Chicago, St. Louis and New Orleans railroad, one of 
said lines or a branch thereof to pass through Yazoo City, Missis- 
sippi; and said company shall have the right and power and are 
hereby authorized to build one or more branches or lines of railroad 
between the Mississippi river and Deer creek, and between the Deer 
creek and the Sunflower river, and between the Sunflower river and 
the Yazoo river, in the direction of or to the north line of this State, 
and extend the same or any one thereof in the direction of or to 

the south boundary line of this State as shall from time to 
v time, in the judem« nt of the company, be deemed proper 

and shall also be authorized to construet and operate such 
spurs or laterals from or along such line or branches, not exceeding 
100 miles in len; gt as may from time to time be necessary or proper 
LO fully deve lop said country lying west of the Chicago, St. Louis 
and New Orleans r: railroad and east of the Mississippi river, in this 
State; and the said company, as soon as and whenever from time 
to time they have located said line or lines of railroad or branches, 
Spurs or laterals ther LO, or any ¢ { them, shall file in the otlice of 
the secretary of state a statement showing the general line thereof, 
so far as the same has been up) to that time located. 

Sec. 8. Be it further enacted, That, in order to encourage the in- 
vestment of capital in the works which said company is hereby au- 
thorized to construct and maintain and to make certain in advance 
of such investment and as an inducement and consideration there- 
for the ary? and burdens which this State will and will not Im pose 


thereon, is he re by de iC lar d thi at sal ic Colnpany, its stock, its ri ail- 
roads a9 ap ave nances, and ali its property in this State neces- 
sary or incident to the full exercise of ; all the powers herein granted— 
Hot Lo ei COMM presses and oil mills—shall be ¢ XCMp it from taxa- 
tion for a term of twenty years from the completion of said railroad 


»> 


to the Mississippi river, not to extend beyond 25 years from the 
date of this act : and when the be riod of ex: mption herein pre- 
scribed shall have expired the property of said railway — be taxed 
at the same rate as other property in this State. All of said taxes 
to which the property of said company may be subject in this State, 
whether for county or State, shall be collected by the treasurer of 
this State and paid into the treasury to be dealt with as the Legis- 
lature may direct, but said company shall be exempt from taxation 
by cities and towns. 

Orator states that, v lewing the enterprise in the light thus afforded, 
it is apparent that financial success and the extent of the projected 
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system of roads would depend upon the settlement of an unsettled 
swamp country to follow railroad construction, and as the experi- 
ment had not been tried it was difficult to determine in advance the 
direction and termini of roads to be constructed and maintained, so 
that the number and direction of lines was dependent on indications 
and tendencies which were to manifest themselves as the enterprise 
progressed. Large latitude of selection and powers were given, to 
admit alike of an extended system on a great scale and a more 
limited scheme, as circumstances and financial practicability might 
determine. It was hoped that there would grow up gradually, under 
powers such as these conferred and with the growth of the country, 
a system of railroads to meet the growing wants: hence orator states 
there was no requirement of completion to any point, if we « xcept 
Yazoo City, or between points within any stated time, nor any ab- 
solute requirement, if we except the Chicago, St. Louis and New 
Orleans railroad, of a point of beginning or ending. One line was 
to go to Yazoo City, on the Yazoo river, always navigable to that 
point from the Mississippi river, and a line or branch to the Mis- 
sissippi river, if practicable, and this meant financially practicable ; 
and orator charges that it was not intended asa condition preced ht 
to the enjoyment of the privileges granted, especially not a condi- 
tion to the enjoyment of the exemption, for it 1s apparent, as orator 
insists, from the preamble and sald second section that such rall- 
road construction musttake place before the Mississippl river could be 
reached, and that, compatible with the general purpose of the Leg- 
islature, a system of roads with large and beneficial proportions 
might and probably would be constructed before connection with 
the river would be made or found practicable, and might exist and 
continue to be of great public utility, although the system might 
not be connected thus with the river at all, as the event has 
shown. 
4 Orator further states that it was.not possible to predict at 
the date of the act whether the system, after connecting with 
existing great lines, would ever reach the Mississippi river, and can- 
not now affirm that such connection is practicable financially, or 
that it ever will be. It has not been practicable up to this time, and 
nav not lie within the resources of orator to make the connection 
at all. | 
Orator further states and charges that it has not doubted the va- 
lidity of its claim to exemption from taxation by virtue of the said 
eighth section from the date of the approval of the act of incorpora- 
tion. It was never denied until the present year by the revenue 
officers, by whom it is now asserted that orator’s exemption will not 
begin until its road or a branch thereof shall reach the Mississippi 
river. 
rator insists and charges on ay lief and legal advice that its cX- 
emption began at the date of its charter, and will continue for 25 
vears from that date. Orator states and charges on belief and ad- 
vice that it was the intention of the Legislature in said eighth see- 
tion to grant a period of exemption which should begin at the date 
of the approval of the act of incorporation absolutely. Its duration 


i tiie all 
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was to be contingent. It was not to extend beyond 25 years from 
that date and twenty vears from completion of a line or branch to 
the Mississippi river. It was to be terminated by the lapse of 20 
years from said completion of a line or branch to the Mississippi or 
by the lapse of 25) years from the date of the charter. whichever 
should first happen. There was to be an extreme outer limit be- 
yond which the period would not extend, but short of which it 
might be made to end, to wit, by the lapse of 20 years from the com- 
pletion of a line or branch to the river, should that prove practi- 
eable. 

Orator is convinced and so insists that it was not the purpose of 
the Legislature to make thi aid which was Sure iV intended to be 
given dependent on a iuture event whieh miolht not occur at all 
consiste ntly with the maith etl ral sel me ana the time of Its possi- 
ble occurrence uncertain, for it is obvious (as orator believes it will 


Y 


auppear), on consid: ring Said pore abl and second section al there 
would be much beneficial and costly railroad connecting the swamp 
region needing outlets with the system of railroads in operation, to 
wit, the Chicago, St. Louis and New Orleans railroad and its numer- 


: . “eer : 
ous connections, as the result has proved, the chief purpose being 


‘ } 


the dev lopment of an inaccessible region by means of bringing it 


— 


; 


mto connection with railroad systems, whether any connection with 
the Mississippi river should be found practicable by the railroad 
company or not; and orator charges the fact to be that its con- 
structed road and branches fulfill the expectations of the Legislature 
and conform to its chart ! 

(orator, furths r elucidating the langnage of sald elahth section, 
states that the Legislature intended the period of exemption to last 
20 years aiter such c" TyD pie LION and to be min at the date of the char- 


: i] : bh digs } . boty ; 
ter, and, so Interpreting the sentence — irom the completion of said 


road to the Mississipp river. added the extreme limit of 25 years, 
+ . 4 ve a , : . i . 

lest it might happen that the ex Mmption would become mndehnite 

, . ‘ ’ £6 7 _ . , ‘ | *9 , oe m 

or perpetual OV a fallure » extend a “ime or HDranch totherivel 


would be determined lt) the space 0) five years, (orator, further 
1} : 
stating, call 


relates Lo the taxing of a sulbiect thereafter to be e1 ated and provid- 


+ . " : - ; + 
for any cause, and assuming that the possibility Ol such eXtension 


. | , 
Ss attention to thi concluding par Ot the section, which 


> 7 . . | : ] _ *\ ] 1? . " 
mg oniv for a taxation alter the period of exemption shati have ex- 
. on ) — 7? t 7 ao ’ ; wep lt , ‘ , hice I. | 4 

pire : limiting t iC? LAALTIY powell mreneraily ana PAaPurculariy ~- T)U- 


nicipal taxation as indicating the sense In which the exemp- 
5 tion was understood, for It appears to orator unreasonable to 
iat the Legislature intended unlimited taxation 
during the period of | 
the time of Income 


And orator so states the fact to be, thet it accepted the charter 


. ’ ! ¥ ‘ ! , . ’ ‘ : : . 
oreater outlay and iess onerous taxation atte! 


’ : " ’ : > 
. \ ; ’ ££ : : . sy ,* ‘ . 
and entered upon the douvbttul enuterprise on the! ith ofan CxXCMp- 


. . ’ . . ; : . ' ' " 

tion from taxation. beginning at the date or the charter. ana has 
- , ’ iy ’ ’ . . . . ’ = , : ' , * . ; 

acted on this belief, declining to pay taxes, and that this belief was 


shared by the revenue oflicers of the State and their advisers for 
four or five years. 
Orator further complains and charges that, notwithstanding the 


ee 


6 THE YAZOO AND MISSISSIPPI 


true intent and just 


VALLEY RAILROAD CO. VS. 


operation of the said Sth section of the charter 


aforesaid. it is asserte: and « af iimed by tha Ose exercising public All- 


thority of our State relating to the 


road an ip roperty is not exempt tl 
not intende 
Sissippi river, and will not begin | 
view and claim procee lings have | 
and claim that an act of the Legis! 
act to provide for the icLssi 


— 


LO orators road: sald act pro lies 


‘ > ~ | t’. 
Secrron 1. Be it enacted. &ec.. &e 
failed to pav the taxes tor which it 


it was liable, such railroad not bei 
from taxation for such yvea4’rs, and 

be —— for and shal 
hereinaft 
after the passage ol this act. pay tI 
liable, according to its charter, or s 


: seatal _— 
LO bec in UNL tiie com 


= | rovided unless such r 


ilroads tl bat orators 
i reby ; that such exe mption was 
pletion of said road to the Mis- 
rior to that event: and on this 
een set on foot—on the assertion 
iture of Mississippi entitled 


axation of ra 


| 
i 


j ] ia , , } , 
aud ecolleetion of past-due and un- 
} : 
id taxes on raiirouds WiliCl) T1LAVe 
approved April rd, 1555, applies and was, In fact 


escaped the pavinent of aa ~ 


jiutended t LO a] ly 


> Os 
‘ } i 92 ¢ 
as iOlLlIOWS;: 


, Phat every railroad which has 


Wiis Li; ible. for ony ve. ir for which 
ig exempt by law or its charter 


» bi ing liable LO taxation, shall 
. valorem tax, to be assessed as 
allroad shall, within Sixty days 
' taxes for which the Suahie Was 
hall pay the privilege taxes for 


which the same was liable, as follows: If a standard or broad gauge 


road, for the years prior to 1554, 
vears 1S8SS4 and ISS5. one ! 
iSSG and 1887. one hundred and t 


of narrow gauge to pay less. Orat 


— 
et 
—s 


class indicated as standard or broad ruuge., 


Orator further shows that by ¢ 
collectors of the several counties tl 
being a road not « xem pt from and 
) nt, in { 


same as additional assessm: 


, oe 
hiv dollars per lie lor the 
| 
’ 


dollars per mile, and for the — 


t 
> 


wenty-five dollars per mile; road 


yr states that its road belongs LO 


vears in which they were taxable and in default, on list ‘to be pre- 


pared by the 
ble the provisions of Seclio;n ole oft | 
left unassessed: and said 2nd sect 
made out, to secure uniformity O} ores 
railroad commission on or befor 


con) mission shall.on the Ist Monday T July 


to consider said list and equalize 


or reduce the same as they shall de m just oud proper, 


railroad commission. whose duty it is to prepare such 
list. ‘There is a direction to collect 


also provided that the CONLDIISSION shall hear objections to such 


assessments. The State and the tax-payer have each the right of 


appeal from any decision of quest 


4 


to the cireuit court and from. tin 


on allirmance of the 
amount of the taxes assessed ;: 
G the railroad and sureties on 


: ) Bei 
assessment 


re to the supreme court ; 
wise thi determination of the comm 
the appeal to be in ten days and the appealing 
give sang in double the amount 


the bond ; and by other sections 
of sald act it is provided that the collectors and railroad Coul- 


~ 
2nd section of this act the tax- 
rough which any railroad runs, 
hol paying Lax, shall assess the 
heir respective counties, for the 
yrs to follow as near as practica- 
he eode of LSSU, respecting lands 
nn further provi des that lists so 
cation, shall be forwarded to the 
Ist dav of June next, and said 
therealter, proceed 
the \ raluat mn therein and raise 
and it is 

~~ 


lions affecting such assessments 
other- 
Ission to be fine il — concli iIsivVe 
railroad to 
of all the taxes assessed, and 
judgment shall be for whole 
ind ten per cent. damages against 
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mission shall follow sec. 600 of the code of 1880 as far as practicable 
in equalizing and correcting said assessments; that where the lists 
shall have been revised and adjusted by the railroad commission 
they shall be returned to the tax-collector, who, upon receipt thereof, 
shall place State LUXes, county taxes, and levee iaxes 1n Se par ite 
columns, aiter which the collector shall proceed LO collect tuxes so 
assessed 1n the manner taxes on land ure collected and enforce said 
collection, and in ease of sale for taxes shall be governed by sec. DoS 
ol the code of ISSO and other provisions 1 elating to sales, and per- 
sonal property shall be seize d and 301d ior sue hy taxes as the prop- 
erty of individuals 1s sold. (rators reter tor greater certainty to the 
statutes of ISSS, published by authority, page 40. Orator states 
and charges that, applying this act to its railroad, the said colleetors 
have followed its provisions and treated orator’s road as delinquent 
for the State and county taxes of the years 18S5, 1586, 1587, and 
made out and forwarded the list of assessment for the counties of 
Hinds, Madison, Yazoo, Holmes, Le Flore, and Grenada to said rail- 
road commission to be corrected ana equalized IT} valu: ition as re- 
spect s both ibs fixed prop rt in realestate and fixtures and the roll- 
lng stock and personalty 

And orator states that. on the first Monday of July, ISSS, said 
railroad coimmission proceeded under said act of 1558 to revise said 
assessinent lists for the severa) counties mentioned and for the years 
1885, 18586, 1887, and 1588, and equalize and adjust the said lists 


’ 


and caused the revised lists to be sent tothe several sheriffs and col- 
lectors afore said, cL pope nding LO ach ist for each of Sitl‘l VCars afore- 
said a certificate, signed Ly each of said members of said railroad 
commission, in these words following, to wit: “ We, the undersigned, 
railroad commissioners of the State of Mississippi, hereby certify 
toe pig, ~ sn deageathrte Amare assessment list of that por- 
tion of the Yazoo and Mississippi Valley railroad, situate in the 
county of Hinds, in said State, as revised by us under and by vir- 
tue of th laws of Mississippi;” that this cert licate, with appro- 
priate « chan: res Ol the name of counties, 1s attached to the list ior 


‘ 


each of the years, and said list mia be « scribe d without more pe ° 
ticular mention as contarning the numb r ol rile S it) the county, 
the valuation per mile being for the earlier year $10,000.00 per mile, 
and forthe later$15,000.00 per mil e; thenumberand valueof stations, 
the number and value ol sidings, the number of passengerearé and of 
freight cars and their value, hand cars, water tanks; that for the 


county of cr the a il ty ite assessinent amounts to, lor the years 
1885. 6. 7.3 13,514.00, 812,285.00 without damages: for the county 
of Madison. 1S8S5, ’6, “7, $7500.90: me the ci unty of Yazoo, 1885, 
pe Ed par rene ger mgt ilo ISS7, 38,728.15: for the 
county of Le Flore, 1SS7, 83.461.2 lar dee Weenie ad Clenenin: dae 
$2 064.97. 


Orator states that the assessment for the year 1558 is not intended 
sb hc aeteatel ail ab deiseal entation at State and county taxes 
shall take place, but for the antecedent years the collections are Lo 
be made at once and without delay ; that the sheriff of Hinds county 
has already seized some of orator’s cars and locomotives, and has 


S THE YAZOO AND MISSISSIPPI VALLEY RAILROAD CO. VS. 


given notice to orator of his purpose to enforce collection by sale, 
and other rolling stock which for the time being was fouad in 
his county ; and the sheriff of other counties named threaten to pro- 
ceed and will proceed to seize and sell orator’s rolling stock that 
chances to be found in their several counties unless restrained, and 
ersonal property to satisfy the large 
; : Poe 1) 

il be 


amount of taxes claimed, orator’s stations and right of way wi 


sold to satisfy this assessment, and have been levied upon in Yazoo 


as there is not enough of such 
é 


county. 
Orator charges that the effect of these forcible and unwar- 
ranted proceedings will be to render it impracticable for 


~] 


orator to poe rform its duti sas a common carrier ana derange the 
business of its road and affect the public injuriously, as well as 
causing great pecuniary fo loss to orator—a loss difficult to estimate 
and indeed incalculable; that to resist legally in each of the coun- 
ties bv separate proceedings \\ yuld lead LO multiplicity of suits to 
settle one question applicable LO all, and therefore your orator has 
included all the collectors in one suit. 

And therefore orator charg : that its property is not subj cL to the 


taxes according to its charter, and said proceedings — Without legal 


authority ; that to apply all the act of ISSS as respects railroads 
which have » escapr d” taxation to orator’s road will be to violate 
the charter contract, which exempts orator’s road from taxation ; 
that such application of said act Is the Sume as a repeal or revoca- 
tion ol the grant Ol exemption and therefore lt) violation of the 
Constitution of the United States forbidding such violation: that 
Lo impute il legislative intent Lo compel orator to pay faxes 1s to 
render said act of 1588 an act impairing the obligations of contracts 
and void, because in violation of the Constitution of the United 
States. as well as the constitution of this State, which contains a 
like prohibition. Qrator claims that its exemption from taxation 
is a contract, and protect (| by the ( ‘onstitution of the United States, 

Orator further charges that to uphold the proceedings to collect 
sald taxes by virtue of the act of ISSS aforesaid is to uphold the 
law or authority of the State of Mississippi against the claim of 
orator arising under the Constitution of the United States. 

Orator is advised and so charges that it has no adequate remedy 
at law for the threatened wrong—a wrong which will be repeated 
from year LO year, that the defendants are not pecuniarily able to 
respond in damages if sued at law, if such damages could be esti- 
mated; that the most inexpensive and simple and the only ade- 
quate remedy is by one bill to bring the claim of orator before this 
honorable court for adjudication and by obtaining an injunction 
restraining the said sheriffs from proceeding further under the au- 
thority ol said act of ISSS, and On the hearing Lo make such In- 
junction perpetual. 

Orator therefore prays that said several sheriffs be made defend- 
ants to this bill by the proper process of subpcena, and he required 
to answer the same, and that on final hearing of the matters thereof 
that orator’s right toexemption be established ; that the proceedings 
aforesaid under the authority aforesaid are void and illegal, and in 
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the meanwhile that the defendants be enjoined from further pro- 
ceeding to collect said taxes until further order of the court. 
YAZOO & MISS. VALLEY R.-R. CO., 
By J. G. MANN, Sup't. 
C. V. GWIN, 
W. P. & J. B. HARRIS, Sols. 


THE STATE OF MIssIssippt, | 
Hinds County. j 


Personally came before the undersigned, chancery clerk in and 
for the county and State aforesaid, John G. Mann, who, first being 
duly sworn, on his oath states that he is the agent and general su- 
perintendent of the Yazoo and Mississippi Valley railroad, and has 
knowledge of the material facts set forth in the foregoing bill of 
complaint of said company, and that the same are true in substance, 
according to his knowledge, information, and belief. 

Given under my hand and official seal this the 11th day of July, 
A. D. 1888. 

W. W. DOWNING, Clerk, 


By RAMSEY WHARTON, JD. C. 
8 Tue STATE OF MIsSISSIPrtI. 
ITinds County. J 


The clerk of the chancery court of Hinds county is hereby directed 
to issue writs of injunction to the several defendants in the forego- 
ing bill to stay further proceedings to collect the taxes complained 
of from the complainant in said bill, according to the prayer of the 
bill, until the further order of the chancery court of Hinds county 
for the Ist district or other proper order in the premises upon the 
filing of the foregoing bill and the bond attached, whici: I have this 
day approved. 

TIM. E. COOPER, Judge. 

Jackson, Miss., July 18th, 1888. 


Filed and injunctions issued July 17th, 1888. 
W. W. DOWNING, Clerk. 
RAMSEY WHARTON, D. C. 
STATE OF MIssIsstprt, | 
Hinds County. j 


Know all men by these presents that we, Yazoo and Mississippi 
Valley Railroad Company, principal, and C. V. Gwin, 8. D. Gwin, 
John T. Nixon, G. W. Shackleford, W. P. Harris, James Fentress, 
H. A. Barr, The Mississippi Railroad Company, and Illinois Central 
Railroad Company, R. H. Hudson, sureties, are held and firmly 
bound unto the State of Mississippi in the sum of one hundred and 
three thotsand two hundred and eighty-six 5; dollars, to be paid 
to the State of Mississippi; for the payment of which, well and truly 
to be made, we bind ourselves, our heirs, executors, and adminis- 
trators, firmly by these presents. 

2—1086 


ee 
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Sealed with our seals and dated the 18th day of July, A. D. 1888. 

The condition of the above obligation is such that whereas the 
above-bound Yazoo and Mississippi Valley Railroad Company has 
this day prayed and obtained from the Honorable Tim. E. Cooper, 
judge of the supreme court of Mississippi, an injunction staying the 
collection of State and county taxes assessed against it in the coun- 
ties of Hinds, Madison, Yazoo, Holmes, Le Flore, and Grenada, 
amounts [amounting] in the aggregate to fifty-one thousand six 
hundred and twenty-five ,4; dollars, and the same is directed to be 
issued and served Upon the sheriffs and tax-collectors of the said 
counties upon the condition that upon the filing of the bill of com- 
plaint of the said railroad company against the said sheriffs and tax- 
collectors the said company shall execute bond: 

Now, therefore, if the said railroad company shall not prosecute 
said suit with effect, and in case said injunction shall be dissolved 
shall well and truly pay all taxes so enjoined, together with all dam- 
age and costs, then this obligation shall be void; otherwise to remain 
in full force and effect. 

YAZOO AND MISSISSIPPI 
R. RD CO., 
W. P. HARRIS, 
Ag't and Alt’y of Record. 
S. D. GWIN, 
Dy C.V. GWIN, Att’y-in- Fact. 
JNO. T. NIXON, 
By C. V. GWIN, Att’y-in- Facet. 
G. W. SHACKLEFORD, 
By C. V. GWIN, Att’y-in- Fact. 
C. V. GWIN. 
JAMES FENTRESS. 
MISSISSIPPI VALLEY COMPANY, 
By JAMES FENTRESS, Gent Sol. 
[LLINOIS CENTRAL RAILROAD 
COMPANY, 
By JAMES FENTRESS, Gen Sol. 
Ht. A. BARR. 
R. G. HUDSON. 


9 STATE OF MISssIssIprt, | 
County of finds. 


Know all men by these presents that we,S. D. Gwin, G.W. Shack- 
leford, and Jno. T. Nixon, of the county and State aforesaid, do by 
these presents make and constitute and appoint C. V. Gwin our 
true and lawful agent and attorney-in-fact, and for us and in our 
names we do hereby authorize and empower him to sign, seal, and 
deliver, as sureties for the Yazoo and Mississipp! Valley Rail- 
road Company, a bond or bonds amounting in the aggregate to 
$125,000.00, be the same more or less, required by the law of said 
railroad company in two certain suits by said company enjoining 
the State, county, and levee taxes, by the tax-collectors of the coun- 
ties through which the railroad of said company runs, one of which 


SAMUEL B. THOMAS, SHERIFF, &¢C., ET AL. 11 


suits is by bill in chancery court of Hinds county, and the other of 
said suits is by bill in equity in the circuit court of the United States 
for the southern district of Mississippi; and, further, we do author- 
ize and fully empower the said C. V. Gwin in his discretion to sign, 
seal, and deliver, for us and in our names, as sureties for said com- 
pany, any bond or bonds for whatever amount that may be required 
of said railroad company to enable it to sue out and obtain writs of 
injunction against the collection of taxes aforesaid, and all his acts 
and doings in this behaif shall be as conclusively binding on us as 
if we were personally present and acting in our own proper persons. 
In testimony whereof we have hereunto set our hands and affixed 
our seals this the 14th day of July, 1888. 
, S. D. GWIN. [SEAL 
J. T. NIXON. | SEAL. 
G. W. SHACKLEFORD. 
STATE OF Mississiprt, | 
County of finds. j 


Before me, the undersigned, —— ——, of said county and State, 
this dav personally appeared the above-named 8S. D. Gwin, J. T. 
Nixon, and G. W. Shackleford, who severally acknowledged to me 
that they signed, seale 1, and delivered the foregoing power of attor- 
ney as their voluntary act and deed on the day and year therein 
mentioned; and the said S. D. Gwin, first being duly sworn, on oath 
doth say that he is the lawful owner and in possession of property 
amounting in actual cash value to the sum of twenty-five thousand 
dollars over and above his just debts and legal liabilities and exemp- 
tions—that is to say, he is tie owner and possessor in his own right 
of lands situate in said county of the actual cash value of $20,000, 
and he is the owner and possessor in hisown right of personalty sit- 
uated in said county of the value of $5,000.00 over and above said 
liabilities and exemptions; and the said Jno. 'T. Nixon, being by me 
first duly sworn, upon his oath doth Say that he is the lawful owner 
and in the possession of property amounting In actual cash value to 
the sum of twenty-five thousand dollars over and above his just debts, 
legal liabilities, and exemptions—that is to say, he is the owner and 
possessor in his own right of lands situate in said county of the 
value of $20,000.00, and he is the owner and possessor in his own 
right of personalty situated in said county of the value of $5,000.00 
over and above said liabilities and exemptions. 

And the said G. W. Shackleford, being by me duly sworn, upon 
his oath doth say that he is the lawful owner and in the possession 
of his own right of property amounting in actual cash value to 
$10,009.00 over and above his just debts and legal liabilities and ex- 

em ptions—that 'S LO Say, he is the owner and possessor in his 
10 own right of lands situate in said county of the actual cash 
value of SLO.000.00 over and above his lhabilitic S and exem p- 
tions. - 
Ss. D. GWIN. 
J. T. Baan. 
G. W. SHACKLEFORD. 


aie > 
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Given under my hand and seal of said court this the 14 day of 
July, 1888. 
JNO. H. McBEE, Clerk, 
By Kk. D. McBEE, D. ¢C. 


STATE oF MISSISSIPPI, } 
County of [Tinds. j 


Before me, the undersigned, clerk of the supreme court of Missis- 

sippi, this day personally appeared C. V. Gwin, who, being by me 
duly sworn, upon his oath doth say that he is the lawful owner and 
in possession of property situate in said State amounting in actual 
cash value to the sum of fifteen thousand dollars over and above his 
just debts and legal liabilities and e xemptions—th: it is to say, lie Is 
the lawful owner and in the possession 6f lands situate In sal id State 
of the value of $12,500.00, and he is the lawful owner and in the 
possession of personalty of the value of $2,000.00. 

And also personally appeared before me W. P. Harris, who, being 
by me first duly sworn, upon his oath doth say that he is the lawful 
owner and is in the possession of property situate in said State 
amounting in actual cash value to the sum of $10,000.00 over and 
above his just debts, legal liabilities, and exemptions. 

C. V. GWIN. 
W. P. HARRIS. 


Sworn to and subscribed before me this the 16 day of July, A. 
D. 1888. 
OLIVER CLIFTON, Clerk, 
[1 8. ] By C. C. CAMPBELL, D. ©. 


STATE OF Mussissiprtr, } 
County of Hinds. j 


This day personally appeared before the undersigned, —— . 
R. G. Hudson, whose name appears in the foregoing bond, and says 
on oath that he is worth the sum of five thousand dollars in prop- 
erty in said State liable to execution over and above his legal 
liabilities and exemptions. 


RnR. G. HUDSON, 


Sworn to and subscribed before me this the 18th day of July, A. 
D. 1888. : 
TIM. E. COOPER, Judge, &e 


l approve the forego ne bond this July 18th. 1888. 
TIM. E. COOPER, Judge, &e. 


Filed as approved July 17th, 1888. 
W. W. DOWNING, Clerk. 
RAMSEY WHARTON, D. C. 


i 
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Tue Strate or MIssissiprt, To wit: 
, . : . { it. 
( hancery Court, Hinds County, } 


To D.C. Love, sheriff and tax-collector of Yazoo county, Greeting: 


Whereas it hath been represented to us, in our said court 

1i of chancery, On the part of Yazoo and Mississippi Valley Rail- 

road Company, complainant, that it has lately exhibited its 

bill against you & 8S. B. Thomas, T. J. Wyatt, L. T. Baskett, defend- 
ants, to be relieved touching the matters in said bill contained : 

We there ~e in COl nsider: tion of the premise s and of the alleg: . 
tions in said bill contained, strictly enjoin you, the said D. C. Love, 
sheriff and tax-collector aforesaid, under the penalty of one thou- 
sand dollars, to be levied of your goods and chattels, lands and 
tenements, to our use, that you absolutely refrain from any and all 
further Z roceedings to enfarce the collection of Stat » and county 
taxes ay rainst the Ya 1200 — - Mississip pl Valley Railroad Co. by the 
seizure or sale of the railroad of said company or any part thereof, 
the rolling stock, stations, tanks, and other fixtures or appurte- 
Hances, or by aghy other means, and from any further proceedings 
against the said complainant touching any of the matters in said 
bill contained until our said court shall make another order to the 
contrary. 

Issued the 18 day ot July, ISSS. 

To the coroner of Yazoo county to execute and return. 

W. W. DOWNING, Clerk. 
it. a] RAMSEY WHARTON, Dep. Clerk. 


[ hereby acknowledge service of the within writ of Injunction on 
me this the 20th day ol July, LSSS. : 
D. C. LOVE, 
Sheriff and Tax-Collector of Yazoo County. 


Tue STATE OF MISSISSIPPI, } T> wi 
Chance ry Court, Hinds ¢ ounty, } | 


To L. T. Baskett, sheriff and tax-collector of Le ‘lore county, 

Greeting : 

Whereas it hath been represented to us, in our said ceurt of chan- 
cery, on the part of Yazoo — Mississippi Valley Railroad anya, 
complainant, that it hath lat ly exhibited its bill against "1 B. 
Thomas. = » W yatt, Ly. (. Love, (y R IK inp, and (y. lS. JO! es, we - 
fendants, Lo be relieved tf touching the matters in said bill contained : : 

We therefore. it ‘ conside Ty ition ol the pore mises and of the allega- 
tions in said bill contained, strictly enjoin you, the said L. T. Bas- 
kett, under the penalty of one thousand dollars, to be levied of your 


goods and chattels, lands and tenements, to our use, that you abso- 


lutely refrain from any al nd all further proces dings to enforce the 
collection of State and — taxes against the Yazoo and Missis- 
sippi — Railroad Company by the seizure or sale of the railroad of 
said company or any part thereof, its rolling stock, stations, tanks, 


a 


ensieciennnenacitaiamiit tate descents a ee 
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and other fixtures or appurtenances, or by any other means, ana 
from any further proceedings against the said complainant touch- 
ing any of the matters in said bill contained until our said court 
shall make another order to the contrary. 

Issued the 18 day of July, 1888. 

To the coroner of Le Flore county to execute and return. 

W. W. DOWNING, Clerk. 
[L. s.] RAMSEY WHARTON, Dep. Clerk. 


I hereby acknowledge the service of this writ of injunction this 
the 20 day ol July, LSSS. 
L. T. BASKETT, 
Nhe rif) A Lax- Collector, Le Flore County. 


12 Tue Srare ovr Mississirrti, yee 
Chance ry (‘ourt, Ilinds County, } died 
To G. R. Kemp, sheriff and tax-collector of Madison county, Greet- 

Ing : | 

Whereas it hath been represented to us, in our said court of chan- 
cery, on the part of Yazoo and Mississippi Valley Railroad Com- 
pany, complainant, that it has lately exhibited its bill against you, 
S. B. Thomas, D. C. Love, L. 'T. Baskett, T. J. Wyatt, & G. B. Jones, 
defendants, to be relieved touching the matters in said bill con- 
tained : 

We therefore, in consideration of the premises and of the allega- 
tions in said bill contained, strictly enjoin you,the said G. R. Kemp, 
sheriff and tax-collector aforesaid, under a penalty of one thousand 
dollars, to be levied of your goods and chattels, lands and tenements, 
in [to] our use, that you absolutely refrain from any and all further 
proceedings to enforce the collection of State and county taxes 
against the Yazoo — Mississippi Valley Railroad Company by the 
seizure or sale of the railroad of said company or any part thereof, 
its rolling stock, stations, tanks, or other fixtures and appurtenances, 
or by any other means, and from any further proceedings against 
the said complainant touching any of the matters in said bill con- 
tained until our said court shall make another order to the contrary. 

Issued the 15 day of July, LSSS. 

To the coroner of Madison county to execute and return. 

W. W. DOWNING, Clerk. 
[L. s.] RAMSEY WHARTON, Dep. Clerk. 


Received 19 July, 1888. 
A. J. PARROTT, Coroner. 


Executed personally on G. R. Kemp, sheriff of Madison county, 
this 19th July, 188s. 
Coroner’s fees, $2.00. 


A. J. PARROTT. 


} 
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THe STATE OF MIssIssIPrt, | 1 wit - 
Chancery Court, Hinds County, { ~~~’ 
To G. B. Jones, sheriff and tax-collector of Grenada county, Greet- 

Ing : 

Whereas it hath been represented to us, in our said court of chan- 
cery, on the part of Yazoo and Mississippi Valley Railroad Com- 
pany, complainant, that it has lately exhibited its bill against you 
and S. B. Thomas, D. C. Love,G. R. Kemp, L. T. Baskett, T. J. 
Wyatt, defendants, to be relieved touching the matters in said bill 
contained : 

We therefore, in consideration of the premises and of the allega- 
tions in said bill contained, strictly enjoin you, the said G. b. Jones, 
sheriff and tax-collector aforesaid, under the penalty of one thou- 
sand dollars, to. be levied of your goods and chattels, lands and ten- 
ements, to our use, that you absolutely refrain from any and all 
further proceedings to enforce the collection of State and county 
taxes against the Yazoo and Mississippi Valley Railroad Company 
by seizure or sale of the railroad of said company or any part thereof, 
its rolling stock, stations, tanks, and other fixtures and appurte- 
nances, or by any other means, and from any further proceedings 
against the said complainant touching any of the matters in said 
bill contained until our said court shall make another order to the 
contrary. 

Issued the 18 day of July, 1888. 

To the coroner of Grenada we to e xecute and return. 

W. W. DOWNING, Clerk. 
RAMSEY WHARTON, Dep. Clerk. 


13 | hereby acknowledge the service of the within writ of in- 
junction on me this the 2] day of July, 1558. 
B. JONES, 
Sheriff and Tax-Collector, Grenada ( ounty. 


Tue STATE OF MISSISSIPPI, 


Chancery Court, Hinds County, ft! To wit: 


To T. J. Wyatt, sheriff and tax-collector of Holmes county, Greet- 
ing: 

Whereas it hath been represented to us, in our said court of chan- 
cery,on the part of Yazoo and Mississipp phage Railroad Company, 
complainant, that it has lately ae d its bill against you, 8. B. 
Thomas, D. C. Love, T. L. Baskett, G. R. Ke mp, G. B. Jones, defend- 
ants, to be relieved touching the matters in said bill contained: 

We therefore, in consideration of the premises and of the allega- 
tions in said bill contained, strictly enjoin you, the said T. J. Wyatt, 
said sheriff and tax-collector aforesaid, under the penalty of one 
thousand dollars, to be levied of your goods and chattels, lands and 
tenements, to our use, that you absolutely refrain from any and all 
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d 
further proceedings tc enforce the collection of State and county taxes 
against the Yazoo and Mississippi Valley Railroad Company by the 
seizure or sale of the railroad of said colnpany orany part thereof, its 
rolling stock, stations, tanks, and other fixtures or appurtenances, or 
by any other means, and from any further proceedings against the 
said complainant touching any of the matters in said bil) contained 
until our said court shall make another order to the- contrary. 
Issued the 18 day of July, LSSS. 
To the coroner of Holmes county to execute and return. 
W. W. DOWNING, Clerk. a 
[L. s.] RAMSEY WHARTON, Dep. Clerk. 
: * 
I hereby acknowledge service of this writ of injunction this the 
19th July, 1558. 
T. J. WYATT, Sheriff. 
, 
e4 
Tue Strate or Mississiprt, To wit: 
( ‘hancery Court, Ilinds ( ounty, : ” 
To Samuel Lb. Thomas, sheriff and tax-collector of Hinds county, 
Greeting: on 


Whereas it hath been represented to us, in our said court of chan- 
cery,on the part of The Yazooand Mississippi Valley Railroad Com- , 
pany,complainant, that it bas lately exhibited its billagainst you and 
Db. C. Love, T. J. Wyatt, L. T. Baskett, R. G. Kemp, G. b. Jones, de- 
fendants, to be relieved touching the matters in said bill contained: 

We therefore, in consideration of the premises and of the allega- 
tions in said bill contained, strictly enjoin you, the said Samuel B. 
Thomas, sheriff and tax-collector aforesaid, under the penalty of one 
thousand dollars, to be levied of your goods and chattels, lands and 
tenements, to our use, that you absolutely refrain from any and all 
further proceedings to enforce the collection of State and county taxes 
against the Yazoo & Mississippi Valley Railroad Company by the 
seizure or sale of the railroad of said company or any part thereof, 
its rolling stock, stations, tanks, or other fixtures or appurtenances, 

or by any other means, se from any further proceedings 
14 against the said complainant touching any of the matters in 
said bill contained until our said court shall make another 

order to the contrary. 

Issued the 18 day of July, 1888. 

To the coroner of Hinds county to execute and return. 
W.W. DOWNING, Clerk. 
RAMSEY WHARTON, Dep. Clerk. 


Received and executed July 18, 1888. ; 


A. L. ROUX, 


Coroner. 


SAMUEL B. THOMAS, SHERIFF, &C., ET AL. 


STATE OF Mississipp!, | 
Hinds County. j 


Chancery Court, First District. 


Tue YAzoo AND Miussisstpp1 VALLEY RAILROAD COMPANY ) 
is, > 


S. B. Tuomas et al., Sheriffs and Tax-Collectors. j 


And the said defendants, by protestation, &c., without admitting 
or denying any or all of the several allegations of the said complaint, 
demur thereto and say the same are insufficient in law to entitle the 
said complainant to the specific relief prayed for or to any other re- 
lief, and for cause of demurrer state the following grounds: 

1. There is no equity upon the face of said bill. 

2. This court is without jurisdiction of the subject-matter, there 
, being adequate remedy at law. 

* 3. Other causes upon the face of said bill of complaint. Where- 
fore the defendants pray the judgment of this court whether they 
ought to be required to make further answer in the premises. 
T. M. MILLER, 
Alt’y Gr n'l, Sol. for Def’ ts. 


[ certify that the foregoing demurrer, in my opinion, is well taken 
in point of law. 
ye MILLER, Sol’r, &e. 
Filed this Sept. 3rd, 1888. 
W.W. DOWNING, Clerk. 
RAMSEY WHARTON. 


Chancery Court, Hinds County, Mississippi. 


YAzOO AND Miss. VALLEY R. R. Co. 
US. 


SHERIFF OF LIlINpDs Co. et al. } 


The said defendants, by protestation, not confessing all or any of 
the matters and things in the complainant’s bill contained to be true 
as therein alleged, doth demur thereto, and for cause showeth— 

Ist. That complainant hath not made or stated such a case as en- 
titles him | it] to any relief from this court. 

2nd. Because it was not in the power of the Legislature, under 
the constitution and laws of this State, to make such a contract as is 
alleged in said bill. The Legislature cannot contract away its tax- 
ing power. 

3rd. Because the Legislature could not exempt complainant’s prop- 

erty from taxation without exempting all property of like 

15 classor kind. All taxes must be equal and uniform, and the 
‘Legislature cannot make invidious distinctions In the exemp- 
tion of either individuals or corporations, and at the time of the 
3—1LOS6 


f 


18 THE YAZOO AND MISSISSIPPI VALLEY RAILROAD CO. YS. 


grant of complainant’s charter and each year since then the prop- 
erty of said company has been selected by the Legislature as an ob- 
ject of taxation. 

4th. Because it is alleged in said bill that complainant’s railroad 
had not been completed to the Mississippi river. 

dth. Because complainant’s charter does not retieve it of the pay- 
ment of the county taxes. 

Wherefore, and for divers other causes of demurrer appearing in 
the said bill, the defendant doth demur thereto and humbly de- 
mands the judgment of this court whether he should be compelled 
to make any further or other answer to the said bill, and prays to 
be hence dismissed with his costs and charges in this behalf most 
wrongtuily sustained. 

HOOKER & WILSON, Alt’ys. 
T. M. MILLER 


[ certify that, in my opinion, the above demurrer is well taken. 
H. 5S. HOOKER, 
Sol. for De &! 
Filed Septem ber 6th, 1858s. 
W. W. DOWNING, Clerk. 
RAMSEY WHARTON, D. C. 


Yazoo AND Mussissipp1 VaLLey RAILROAD secinecustal | 
i's 


SaM'L Tuomas, Sheriff, et al. ) 


Set for hearing on the demurrer of defendants. 
W. P. HARRIS, 
Sol’r for ¢ ompl'ts, 
Filed Sept. 6, 1888. 
W. W. DOWNING, Clerk. 
RAMSEY WHARTON, D. C. 


Yazoo AND Mrussisstprt VALLEY RAILROAD COMPANY ) 
US, » 


Sam’t Tuomas, Sheriff, et al. ) 


It is agreed in this case that if it shall appear hereafter that the 
several amounts of State and county taxes given in the final decree 
in this cause, as assessed in the different counties mentioned in the 
decree, are incorrect, when compared with the actual assessments 
made, the error may be corrected by said list, so that the actual 
amount of the taxes, with the damages for injunction —. 

Aug. 9th, 1888. 

T. M. MILLER, For Def’ts. 
W. P. & J. B. HARRIS, — 
For Compl'ts. 
Filed Sept. 7th, 1888. 
W. W. DOWNING, Clerk. 
RAMSEY WHARTON, D. C. 


| 
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16 Tue YAzoo & Mississirpp1 VALLEY RAILROAD 
COMPANY 
Us. 


SAMUEL B. Tuomas et al. 


| Final Decree. 


This cause coming on to be heard upon the demurrer of all the 
defendants to said bill of complaint, and the court, having heard 
the arguments of counsel and being thereof sufficiently advised, 
doth order, adjudge, and decree that said demurrer be, and the same 
is hereby, sustained and said bill of complaint dismissed, and, pro- 
ceeding to render its final decree, a reference being waived and the 
statement of its bill as to the amount of taxes enjoined accepted as 
correct, doth order, adjudge, and decree that said complainant and 
W. P. Harris, 8S. D. Gwin, John T. Nixon, Geo. W. Shackleford, C. 
V. Gwin, James Fentress, the Mississippi Valley — Company, the 
Illinois Central Railroad Company, H. A. Barr, R. G. Hudson, the 
sureties on its injunction herein, shall, within thirty days from this 
date, pay to the defendant Thomas, sheriff and tax-collector of 
Hinds county, for the use of the State and said county, the sum of 
thirteen thousand five hundred and fourteen —, $13,514.00, together 
with ten per centum damages thereon, making the aggregate amount 
to be paid to the defendant Thomas fourteen thousand eight hun- 
dred and sixty-five 4°, dollars ($14,865.40); to the defendant Kemp, 
sheriff and tax-collector of Madison county, for the use of the State 
and said county, the sum of seven thousand eight hundred and 
fifty-nine 9° dollars ($7,859.90), together with ten per centum dam- 
ages thereon, making the aggregate sum to said Kemp eight thou- 
sand six hundred and forty-five ;4°%;, ($8,640.89), and to defendant 
Wyatt, sheriff and tax collector — Holmes county, for the use of 
the State and said county, eight thousand seven hundred and 
twenty-eight 5, dollars ($8,728.15), together with ten per centum 
damages thereon, making the aggregate sum to said Wyatt, tax- 
collector, nine thousand six hundred ,°8,; dollars, and to defendant, 
D. C. Love, sheriff and tax-collector of Yazoo county, for the use 
and benefit of the State and said county, the sum of fifteen thou- 
sand nine hundred and six dollars, $15,906.00, together with ten 
per centum damages thereon, aggregating the sum to be paid de- 
fendant Love seventeen thousand four hundred and ninety-six 45,% 
dollars ($17,496.60), and to the defendant, L. T. Baskett, sheriff and 
tax-collector of Le Flore county, for the use of the State and said 
county, the sum of three thousand four hundred and sixty-one 
dollars, together with ten per centum damages thereon, making the 
aggregate amount to be paid to said last-named defendant three 
thousand eight hundred and seven ,°,°; dollars ($3,807.39), and to the 
defendant, G. B. Jones, sheriff and tax-collector of Grenada county, 
for the use of the State and said county, the sum of two thousand 
and sixty-four ,°,, dollars, together with ten per centum damages 
thereon, making the aggregate amount to be paid to said last-named 
defendant two thousand two hundred and seventy °°; dollars, the 


said several sums of money being the taxes enjoined in said coun- 
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ties, respectively, with the damages allowed by law. It is further 
ordered and decreed that complainant and its said sureties pay all 
the costs of these proceedings, and that if said several sums of money 
shall not be paid within the thirty days aforesaid execution shall 
issue therefor as at luw against said complainant and said sureties. 
It is further ordered, adjudged, and decreed, and the court doth fur- 
ther order, adjudge, and decree, that the said several Suins of money 
above adjudged to be paid shall be, and the same are hereby, ad- 

judged to be paramount to liens in said respective COUTILIeCS 
17 upon the property of complainant therein assessed, respect- 

ively; and if the said sums shall not be paid or levied accord- 
ing to the requirements of this decree jurisdiction of this court is 
hereby reserved solely for the purpose of fixing and adjusting said 
liens and causing the property charged to be sold in satisfaction. 
Ordered and decreed this Sept. i, 1888. 

And said complainant having prayed an appeal from this decision 
to the next term of the supreme court, to operate as a supersedeas, 
and solicitors for defendants agreeing in open court that a bond in 
the penalty of fifty-five thousand dollars may be accepted, it is 
ordered that said appeal be allowed, and to operate asa supersedeas 
upon complainant entering into bond therefor in the penalty of 
tifty-five thousand dollars, conditioned according to law, with at least 
two sureties to be approved by the clerk of this court. 

Ordered, adjudged, and decreed this the 7th day of Septem ber, 
1888. 

WARREN COWAN, Chancellor. 

Filed Sept. 7th, 1888. 

W. W. DOWNING, Clerk. 
RAMSEY WHARTON, D. C. 


SraTE OF MISSISSIPPI, | 


County of finds. { 


In the Chancery Court of said County for the First Chancery Dis- 
trict thereof. 


Tue Yazoo AND Mississipr1 VALLEY RAtmLroap Company, ey 
plainant, 
v f 


+o am . 
S. B. Tuomas et al., Sheriffs and Tax-Collectors, Defendants. | 


To the chancellor or to the clerk of said chancery court : 


Your petitioner, the complainant in the above-styled cause, respect- 
fully states that in the chancery court aforesaid, at its Septem ber term, 
1888, by the consideration of the court aforesaid, judgment was ren- 
dered against your petitioner, The Yazoo and Mississippi Valley 
Railroad Company, and its sureties on its bond for injunction, issded 
and granted in said cause, for the sum of $56,686.53 in the aggre- 
gate. Your petitioner and its sureties feel aggrieved by the ren- 
dition of said decree against them, and now pray an appeal there- 
from to the October term, A. D. 1888, supreme court of State of 
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Mississippi, and now tender a bond, conditioned in the penalty of 
$55,000.00, as fixed by the decree in said — according to law, to 
supersede said decree. 

W. P. & J. B. HARRIS, 

C. V. GWIN, 


Sols. for Petitioner. 


THe State or Mississiprt, } 
Hinds County. 


I, W. W. Downing, clerk of the chancery court in and for the county 
and State aforesaid, hereby certify that the 34 preceding pages Con- 
tain a full and true copy of all the proceedings had and done in 
this cause as the same appears of record in my office, at Jackson, 


Miss. 


Witness my hand and official seal, at office, this the 17th day of 
Sept., A. D. 1888. : 
W. W. DOWNING, Clerk. 
[SEAL. | RAMSEY WHARTON, D. C. 


18 Appeal Bond to Supre ie (purt. 


Tue STATE OF Mississippi, | 
Hinds County, { 


es « 


Know all men by these presents that we, The Yazoo & Mississippi 
Valley Railroad Company, C. V. Gwin, 8. D. Gwin, John T. Nixon, 
Geo. W. Shackleford, WW. P. Harris, James lentress, LH. A. Barr, R. 
(x. Hudson, The Mississippi Valley Co., & The Iilinots ¢ ‘entral Rail- 
road Company, as principals, and John Hart, Byron Lemly, & P. 
W. Peeples, sureties, are held and firmly bound unto the State of 
Mississippi in the penal sum of fifty-seven thousand doliars; for 
which payment, well and truly to be made, we bind ourselves, our 
heirs, executors, and administrators, jointly and severally, firmly by 
these presents. 

Signed and delivered the 15 day of September, 1588. 

The condition of the foregoing obligation is such that whereas, in 
a cause lately pending in the chancery court of Ist district of Hinds 
county, in which the said Yazoo — Mississippi Valley Railroad 
Company was complainant and 38. Lb. Thomas and others, sheriffs, 
and so forth, were defendants, a decree was rendered in favor of 
said defendants, dismissing complainant’s bill, at the Septem ber 
term of said court, on the — day ot Se ptember, ISSS, and the said 
Yazoo & Mississippi Valley Railroad Company has prayed and ob- 
tained an appeal to the supreme court: Now, if the said appellant 
shall well and truly pay and satisfy the said decree, together with 
all the costs of the lower court and of this appeal, and also such 
final judgment as may — rendered against it in the Supreme Court 
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in case said judgment be affirmed, then this obligation to be void; 


otherwise to remain in full foree and virtue. 
YAZOO & MISSISSIPPI VALLEY 
ee Bie 
By J. B. HARRIS, Att’y of Record. 
ILLINOIS CENTRAL RAILROAD 
COMPANY, 
By W. P. HARRIS, 
Age nt and Altorney of Record. 
MISSISSIPPI VALLEY COMPANY, 
By W. P. HARRIS, 
Agent and Attorney of Pecord. 
JOUN HART. 
3B. LEMLY. 
PrP. W. PEEPLES. 


The foregoing bond approved 14 day of September, 1888. 
W. W. DOWNING, 
( hanes ry Ol rk. 
RAMSEY WHARTON, D. C2. 


Justiticr ition of Sure lies. 


THe STATE or Mississippi, } 
, , RS 
Hinds County, j 


This day personally appeared before the undersigned, clerk of 
the chancery court in and for said county, the withrn-named sure- 
ties, who, being by me duly sworn, made oath, each for himself, that 
he is worth, in freehold estate, over and above all legal exemption 
and all his debts and liabilities, the sum hereinafter set opposite his 
name—that is to say: 

The said John Hart, the sum of 20,000 dollars. 

The said B. Lemly, the sum of 20,000 dollars. 

The said P. W. Peeples, the sum of 17,000 dollars. 

Sworn toand subscribed before me this the 14th day of Septem- 
ber, 1SS8. 

[seaL.] W. W. DOWNING, Clerk. 
RAMSEY WHARTON, D.C. 


Approved and filed Sept. 14, 1888. 
W. W. DOWNING, Clerk. 
RAMSEY WHARTON, D. C. 


19 The foregoing record endorsed as follows: No. 5857. Yazo 
& Mississippi Valley Railroad Co. et al. v. S. B. Thomas ef al., 
sheriffs and tax-collectors. Filed Oct. 17, 1888. Oliver Clifton, 


clerk. 


oe 


me 
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Proceedings in Supreme Court. 


On the 25th day of October, 1888, a day of the regular October 
term, A. D. 1888, of said supreme court, there was filed in this 
cause the assignment of errors in words and figures following, to 
wit: | 

In the Supreme Court. Oct. Term, 1588. 


"AzOO & Miss. VALLEY RAILROAD Co. ) ' 
Yazoo & Miss. VALLEY HA ; Appeal, Hinds Chan. 
v ‘ ‘ 

' ry ra% . | ( ourt. 

S. B. Tuomas, Tax-Collector, et ad. } 

The appellant comes and says there is, in the proceedings and 
decree in the court below, error in this: 

Ist. That the court below erred in sustaining the demurrer to the 
appellant’s bill. 

2nd. The court below erred in dismissing appellant’s bill and de- 
creeing payment of the taxes enjoined. 


W. P. & J. B. HARRIS. 
Endorsed: Filed Oct. 25, 1888. Oliver Clifton, clerk. 


And on the 29th day of October, 1888, the following order was 
made by said supreme court in said cause, to wit: 


Yazoo & Mississtpr1 VALLEY RAILROAD Co. ef al.) 
», . 5857. 
S. B. Tuomas, Sh’ff, ef al. f 


Argued orally by Mr. W. P. Harris, for appellants, and Mess. G. 
A. Wilson and Att’vy Gen’! T. M. Miller, for appellees, and submit- 
ted on briefs by Mess. W. P. & J. B. Harris, for appellants, and Mess. 
Calhoon & Green, Hooker & Wilson, Att'y Gen’l Miller, Rush & 
Gardner, & Nugent & McWillie, for appellees. 


20 And on the 12 day of November, 1888, there was delivered 
and filed in said cause an opinion by said supreme court in 
the following words, to wit: 


Yazoo & Miss. VatLeEy R. R. Co. 
}) 5857. 


S. B. Tuomas, Sh’ff e¢ al. 


ARNOLD, C. J., delivered the opiniou of the court: 


Statutes exeinpting persons or property from taxation, being in 
derogation of the sovereign authority and of common right, are, ac- 
cording to all the authorities, strictly construed. As taxation is the 
rule and exemption the exception, the intention to create an exemp- 
tion must be expressed in clear and unambiguous terms, and it can- 
not be taken to have been intended when the language of the statute 
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on which it depends is doubtful or uncertain. Legislation which 
relieves any species of property from its due proportion of the bur- 
dens of government must be so clear that there can be neither rea- 
sonable doubt nor controversy in, regard to its meaning. 

Cooley o1 laxation, 2ud ed., 204. 

Bailey v. Maguire, 22 Wail., 215. 

Vicksburg, &c., R. R. Co. v. Dennis, 116 U. S., 665. 


Frantz v. Dobson, 64 Miss., 681. 


In the light of these principles we are unable to find anything in 
the charter of appellant to warrant the exemption claimed in this 
case. It is quite plain to us that the exemption created by section 
eight of appellant’s charter, Acts of 1582, p. 847, was intended to 
commence from and after the completion of a railroad to the Mis- 
SISSIPpl river, and was to continue thereafter for twenty years if the 
road was completed to the river in five years from the date of the 
approval of the act, but liable to be diminished by whatever time 
beyond five years was consumed in the completion of the road to 
the river. 

At the time appellant’s charter was enacted railroads in process 
of construction were not taxable under the general laws of the 
State (Code, sec. 608), and this may account for the charter provid- 
ing exemption from taxation after the completion of the road and 
none during the period of its construction. 

Report affirmed. 


Final Decree Nov. 2, 1SSS., 


Yazoo & Miussissiprr VALLEY RAILROAD Co. 
v 5857. 


S. B. THomas, Sh’ff, et ad. 


This cause having been submitted on a former day of this term on 
the record herein from the chancery court of Hinds county, Ist dis- 
trict, and this court having sufficiently examined and considered the 
same, and being of opinion that there is no error therein, doth order, 
adjudge, and decree that the decree of said chancery court rendered 
in this cause at the September term thereof, A. D. 1888, on the 14 
day of September, 1858, be, and the same is hereby, affirmed; and it 
is further considered and so ordered, adjudged, and decreed by this 
court that the appellant, The Yazoo and Mississippi — Railroad 
Company and the obligors in the appeal bond, to wit, Illinois Central 
uilroad Company, the Mississippi Valley Company, P. W. Peeples, 
Lemly, and John Hart, do pay the following sums of money, as 

decreed in the court below, with damages thereon at the rate 

21 of 5 per centum, as allowed by law, to wit: To the appellee 
‘Thomas, sheriff! & tax-collector of Hinds county, for the use 

of the State and said county, the sum of fourteen thousand’ eight 
hundred & sixty-five & ,4,°; dollars, and the further sum of seven 
hundred and forty-three WN 7G dollars damages, at the rate of 5 per 
centum, as allowed by law ; to the appellee Kemp, sheriff and tax- 
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collector of Madison county, for the use of the State and said county, 
the sum of eight thousand six hundred and forty-five & 5,9, dol- 
lars,and the further sum of four hundred and thirty-two & 33, dol- 
lars damages, at 5 per centum, as allowed by law; to the appellee 
Wyatt, sheriff & tax-collector of Holmes county, for the use of the 
State and said county, the sum of nine thousand six hundred & 7, 
dollars, and the further sum of four hundred and eighty & ;4, dol- 
lars damages, at 5 per centum, as allowed by law; to appellee Love 
sheriff and tax-collector of Yazoo county, for the use of the State 
and said county, the sum of seventeen thousand four hundred and 
ninety-six & ,°,°; dollars, and the further sum of eight hundred and 
seventy-four & ;*;; dollars damages, at 5 per centum, as allowed by 
law; to the appellee Baskett, sheriff and tax-collector of Le Flore 
county, for the use of the State and said county, the sum of three 
thousand eight hundred and seven «& ,',°; dollars, and the further 
sum of one hundred and ninety «& ,;' dollars damages, at 5 per 
centlum, as allowed by law; and to the appellee Jones, sheriff and 
tax-collector of Grenada county, for the use of the State and said 
county, the sum of two thousand two hundred and seventy & 6% 
dollars, and the further sum of one hundred & thirteen & ,°3, dol- 
lars damages, at 5 per centum,as allowed by law. And it is further 
ordered, adjudged, and decreed by this court that said above-named 
obligors and the appellant do pay the costs of this cause in this 
court and in the court below expended, WC., to be taxed, WC. 


f) te 


And on the 15th day of November, 1888, there was filed the peti- 
tion for a writ of error, with the order for the same, the writ of error 
and writ of error bond, in the words and figures following, to wit: 


22 UniTED STATES OF AMERICA, } 
State of Mississ ippr. } 


To the hon’. J. M. Arnold, chief justice of the State of Mississippi: 


The petitioner, The Yazoo & Mississippi Valley Railroad Company, 
respectfully shows that In a certain cause, wherein petitioner is ap- 
pellant and Samuel b. Thomas, G. R. Kemp, D. C. Love, T. J. Wyatt, 
L. T. Baskett, & G. B. Jones, sheriffs and tax-collectors, appellees, in 
the supreme court of the State of Mississippi, in a suit which was 
pending therein on appeal from the decree of the chancery court of 
Hinds county for the first district thereof, rendered on the 7th day 
of September, 1888, against the said appellant and his sureties on 
an injunction bond for the aggregate sum of $59,821.27 dollars, & 
which sum is apportioned and decreed to be paid to the several de- 
fendants, tax-collectors, in several sums, respectively, as in said de- 
cree is prescribed, there was rendered, on the 12th day of November, 
1888, a judgment by the supreme court of said State affirming the 
decree of said chancery court, with costs against petitioner; and 
petitioner avers that in said suit and in the proceedings on appeal 
there was drawn in question the validity of a law of the State of 
Mississippi and the validity of an authority exercised under the 
said State on the ground that they were repugnant to the Constitu- 

4—1036 
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tion of the United States and in denial of a right and claim founded 
thereon and the decision was in favor of the validity of the law of 
and the authority exercised under the State of Mississippi and 
against the claim: aforesaid ; and the said supreme court of the State 
of Mississippi being the highest court of said State in which judg- 
ment can be had in said suit, and said decree being against the 
right and claim which was especially set up by said petitioner in 
said suit, it is aggrieved thereby and praysa writ of error, with cita- 
tion and supersedeas, returnable to the Supreme Court of the United 
States on the second Monday of October next; and as in duty bound 
will ever pray, &c. ! 
YAZOO & MISSISSIPPI RAIL- 
ROAD CO., 
By W. P. & J. B. HARRIS, Attorneys. 


Let the writ of error issue as prayed for in the petition. > 


J. M. ARNOLD, Judge, &c. 


Endorsed: Filed Novy. 15, 1888. Oliver Clifton, clerk, by C. C. 
Campbell, D. C. 
Writ of Error. 


Unirep STaTEs OF AMERICA: 


The President of the United States to the honorable the judges of the 
supreme court of the State of Mississippi, Greeting: 

Because in the record and proceedings, as also in the decree ren- 
dered thevein in a suit which is in said court, before you, being the 
highest court of law or equity of said State in which a decision 
could be had in said suit between the Yazoo and Mississippi — Rail- 
road Company and Samuel b. Thomas, sheriff and tax-collector of 

Hinds county; G. R. Kemp, sheriff and tax-collector of Madi- 
20 son county ; DD). ©. Love, sheriff and tax-collector of Yazoo 

county; ‘T. J..Wyatt, sheriff and tax-collector of Holmes 
county; L. 'T. Baskett, sheriff and tax-collector of Le Flore county, 
and G. B. Jones, sheriff and tax-collector of Grenada county, wherein 
was drawn in question the validity of a statute of and an authority 
exercised under the said State on the ground of their being repug- 
nant to the Constitution of the United States and against a claim of 
right founded thereon, and the decision was in favor of such their 
validity, a manifest error hath happened, to the great damage of the 
said Yazoo and Mississippi — Railroad Company, as. by complaint 
appears, we, being willing that error, if any hath been, should be 
duly corrected and full and speedy justice done to the parties afore- 
said in this behalf, do command you, if the decree therein hath been 
given, that then, under your seal, distinctly and openly, you send the 
records and proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together with this 
writ, so that you have the same at Washington on the second Mon- 
day of October next, in the said Supreme Court to be then and there 
held, that, the record and proceedings aforesaid being inspected, the 
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said Supreme Court may cause further to be done therein to correct 
that error what of right and according to the laws and custom of the 
United States —. 

Witness the Honorable Melville W. Fuller, Chief Justice: of the 
Supreme Court of the United States, the 13th day of November, in 
the year of our Lord 1888. 

JAS. M. McKEER, CTUk, 
[L. 8.] Per R. H. WINTER, D. C. 


The foregoing writ of error, with supersedeas, allowed by me this 
Noy..13, A. D. 1888. 
J. M. ARNOLD, 
Ch ue f Justice Supreme Court of Mississippi. 


Endorsed: Filed Noy. 18, 1888. Oliver Clifton. clerk, by CO. C. 
Campbell, D. C. 


Writ of Error and Supersedeas Bond. 
Unitep States or AMERICA: 
Supreme Court of the United States. 


Tue Yazoo AND Mississippr Vattey RAILROAD COMPANY 
ns. 

S. B. THomas, Sheriff and Tax-Colleector of Hinds County, Missis- 
sippl -& Kemp, Sheriff and Tax-Collector of Madison, ( ounty, 
Mississippi ; D. C. Love, Sheriff and Tax-Collector of Yazoo 
County, Mississipp1 ; = Zz \\ valt, Sheriff and ‘lax-Colleetor of 
Holmes County, Mississippi; L. T. Baskett, Sheriff and Tax-Col- 
lector of Le Flore County, Mississippi; G. b. Jones, Sheriff and 
Tax-Collector of Grenada County, Mississippi. 


Know all men by these presents that we, The Yazoo and Missis- 
sippi Valley Railroad Company, as principal, and Francis Fentress, 
and The Chicago, St. Louis and New Orleans Railroad Company, 
and The Illinois Central Railroad Company, and James Fentress, as 
sureties, are held and firmly bound unto 8. b. Thomas, sheriff & tax- 
collector of Ilinds county, Miss : Gy. ht. Lemp, sh'ti iV tax-collector 
of Madison county, Mississipp1 ; DD. C. Love, sheriff and tax- 
24 collector of Yazoo county, Mississippi; 'T. J. Wyatt, sheriff and 
tax-collector of Holmes county, Mississippi; L. T. Baskett, 
sheriff and tax-collector of Le Flore county, Mississippi, and G. B. 
Jones, sheriff and tax-collector ol Grenada county, State of Missis- 
sippi, in the penal sum of seventy-five thousand dollars; for the pay- 
ment of which, well and truly to be made, we bind ourselves, our 
successors, executors, administrators, and representatives, jointly and 
severally, by these presents, as witness our respective seals this the 
12 day of Nov., 1588. 
Whereas the above-named Yazoo and Mississippi Valley Railroad 
Company hath prosecuted a writ of error to the Supreme Court of 
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the United States to reverse the judgment rendered in the above- 
entitled action by the supreme court of the State of Mississippi, on 
the 12 day of November, 1888, for the sum of fifty-nine thousand 
eight hundred and twenty-one ~3, dollars, and hath supersedeas 
of the execution said judgment in the meanwhile, which 1s 
granted on the execution of this bond : 

Now, theretore, the condition of this obligation Is such that if the 
above-named Yazoo and Mississipp! Valley Railroad Company) shall 
prosecute its said writ of error to effect and answer all costs and 
damages on failure thereof, and shall truly pay and perform the 
judgment of the Supremi Court of the United States in this cause, 
then this obligation to be null and void; otherwise to. remain in 
full force and virtue. 

THE YAZOO AND MISSISSIPPI VALLEY 
RAILROAD COMPANY, 
By JAMES FENTRESS, Gen'l Sol. 


Attest: 
[skeaAL.] R. S. CHARLES, 


Acta Secretary. 


THE ILLINOIS CENTRAL RAILROAD 
COMPANY, 
By JAMES FENTRESS, Gen’l Sol. 


Attest: 
[seaL.]| JOHN DUNN, 


Ags f Necre lary. 


JAMES FENTRESS. SEAL] 
FRANCIS FENTRESS. SEAL. 
THE CHICAGO, ST. LOUIS AND NEW 
ORLEANS RAILROAD COMPANY, 
By JAMES FENTRESS, Gen’l Sol. [SEAL.] 
[seat.} HOWARD H. HENRY, See’t’y. 


The above bond is hereby approved by me this the 13th day of 
November, L888. 
J. M. ARNOLD, 


Ch “ f Justice Supre me Court of Mississippi. 


Endorsed: Filed Noy. 13, 1888. Oliver Clifton, el’k, by C. C. 
Campbell, D. C. 
25 Unirep States OF AMERICA: 
, — ; ; 
The President of the United States to the honorable the judges of 
the supreme court of the State of Mississippi, Greeting : 
Because in the record and proceedings, as also in the decree ren- 
dered therein, in a suit which is in said court, before you, being the 
highest court of law or equity of said State in which a decision 
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could be had in said suit between the Yazoo and Mississippi — Rail- 
road Coinpany and Samuel b. Thomas, sheriff and tax-collector of 
Hinds county ; i 4 Kemp, sheriff and tax-colleetor of Madison 
county; D. C. Love, sheriff and tax-collector of Yazoo county ; T. J. 
W yatt, sheriff and tax-coilector of Holmes county; L. T. Baskett, 
sheriff and tax-collector uf Le Flore county, and G. R. Jones, sheriff 
and tax-collector of Grenada county, wherein was drawn in ques- 
tion the validity of a statute of and an authority exercised under 
the said State on the ground of their being repugnant to the 
26 Constitution of the United States and against a claim of right 
founded thereon, and the decision was in favor of such their 
validity, a manifest error hath happened, to the great damage of 
the said Yazoo and Mississippi — Railroad Company, as by com- 
plaint appears, we being willing that error, if-any hath been, should 
be duly corrected and full and speedy justice done to the parties 
aforesaid in this behalf, do command you, if the decree therein hath 
been given, that then, under your seal, distinctly and openly, you 
send the record and proceedings aforesaid, with all things concern- 
ing the same, to the Supreme Court of the United States, together 
with this writ, so that you have the same at Washington on the 
second Monday of October next, in the said Supreme Court to be 
then and there held, that, the record and proceedings being in- 
spected, the said Supreme Court may cause further to be done therein 
to correct that error what of right and according to the laws and 
custom of the United States —. 
Witness the Honorable Melville W. Fuller, Chief Justice of 
27 the Supreme Court of the United States, the 13th day of No- 
vember, in the year of our Lord 1838. 
[Seal U.S. Circuit Court, Southern District of Mississippi. ] 
JAS. M. McK EE, C’lL, 
P’r R. H. WINTER, D. C. 


The foregoing writ of error, with supersedeas, allowed by me this 
Nov. 13, A. D. 1888. 
J. M. ARNOLD, 


Chief Justice Supreme Court of Mississippi. 


| Endorsed:] 5857. Yazoo & Miss. Valley R. R. Co. vs. 8. B. 
Thomas eal. Writ of error. Filed Nov. 18,1888. Oliver Clifton, 
cl’k, by C. C. Campbell, D. C. 


28 UnitEpD STATES OF AMERICA, 

Southern District of Mississippi : 

The President of the United States to Samuel B. Thomas, sheriff and 
tax-collector of Hinds county; G. R. Kemp, sheriff and tax-col- 
lector of Madison county; D. C. Love, sheriff and tax-collector of 
Yazoo county; T. J. Wyatt, sheriff sheriff and tax-collector of 
Holmes county; L. T. Baskett, sheriff and tax-collector of Le 
Flore county, and G. B. Jones, sheriff and tax-collector of Grenada 
county, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
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preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
and lodged in the office of the clerk of the supreme court of Missis- 
sippil, wherein The Yazoo and Mississippi Valley Railroad Company 
is plaintiff in error and you are defendants in error, to show cause, if 
any there be, why the decree rendered against the plaintiff 
21) in error in the said writ of error mentioned should not be 
corrected and speedy justice be done to the parties in that 
behalf; and you are hereby f further admonished that bond for super- 
sedeas has been duly filed with said writ of error, and therefore that 
you will cease and abstain from all proceedings to ex-cute said de- 
cree of the said supreme court of the State of Mississippi. 
Witness the Honorable James M. Arnold, chief justice of the State 
of Mississippi, Nov. 13th, A. D. 1588. 
[Seal Supreme Court, State of Mississippi ] 
J. M. ARNOLD, 
Chief Justice of Supreme Court of Mississippi. 


Witness the Honorable Melville W. Fuller, Chief Justice of the 
Supreme Court of the United States, Nov. 13, A. D. 1888. 
[Seal U.S. Circuit Court, Southern District of Mississippi. ] 
JAS. M. McKEE, Clk, 
Pr R. H. WINTER, D. C. 


[ acknowledge service of this writ & waive further execution, 
Nov. 13th, 1888. 
T. M. MILLER, 
Atty Gen'l & Att'y of Record for Def’ts in Error. 


[ Endorsed 7 o8o7. Ist dist. Yazoo & Miss. Valley R. KR. vs. S 
B. Thomas ef al. Citation, with waiver of att’y gen’, for defendants: 
Filed Noy. 17, 1888. Oliver Clifton, clerk, by C. C. Campbell, D. C- 


30 Writ of Error. 
Unrrep STatTes OF AMERICA 
In the Supreme Court of the United States. October Term, 1889. 


Tue Yazoo AND Mississiprr VALLEY Rar~roap Company, Plain- 
tiff in Error, 
v. 
Samue. Bb. Tuomas, Sheriff & Tax-Collector, e al., Defendant in 
error. 


Writ of error (. the judges of the supreme court of the State of Mis- 
Sissippi. 


The plaintiff in error comes, by attorney, and says that in the pro- 
ceedings and decree therein of the said supreme court of the State 
of Mississippi in this cause there is error, in this, to wit: 

The said supreme court of Mississippi erred in applying the 
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act of the Legislature of the State of Mississippi, approved March, 
1888, and other general revenue laws of the State imposing taxes 
on railroads to the road of the plaintiff in error, the said road being 
by the 8th section of its charter exempt from taxation, thereby 
rendering said exemption nugatory, and thus denying all effect to 
the charter contract in that respect, which contract is binding on 

the State and irrevocable. 
J] 2d. The said Supreme court of the State of Mississippi erred 

in affirming the decree of the chancery court of Hinds 
county, wherein and by which the errors first above assigned were 
likewise committed. 

W. P. HARRIS, 
Att’y for the Plaintiff in Error. 


| Endorsed:} Sup. Court of the United States. The Yazoo and 
Mississippi Valley Railroad Company v. Samuel Lb. Thomas et ad. 
Assignment of errors. W. P. Harris, for pl’ff in error. 


32 STATE OF MISSISSIPPI: 
Supreme Court. 


[, Oliver Clifton, clerk of the supreme court of Mississippi, do 
hereby certify that the above and foregoing contains a true and cor- 
rect transcript of the record and proceedings In said court in the case 
of Yazoo and Mississippi Valley Railroad Company »v. 8. B. Thomas, 
sheriff and tax-collector, et al., No. 5857, together with copies of the 
petition for writ of error and order for same and writ of error bond, 
as the same appear of record and on file in my office, and that the 
original writ of error, citation with waiver of service, and the as- 
signment of errors are hereto attached. 


Witness my hand — the seal of said supreme court, at office, at 
Jackson, this January 2, A. D. 1889. 
[Seal Supreme Court, State of Mississippi 


OLIVER CLIFTON, Clerk, 
By C. C. CAMPBELL, D. C. 
Fees for preparing foregoing transcript, $25.00. 
Paid by plaintiff in error. 
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OLIVER CLIFTON, Clerk, 
By ©. C. CAMPBELL, D. ©. 


Endorsed on cover: Mississippi supreme court. No. 1086. The 
Yuzoo and Mississipp! Valley Railroad Company, plaintiff Ith error, 
vs. Samuel B. Thomas, sheriff and tax-collector of Hiuds county ; 
G. R. Kemp, sheriff and tax-collector of Madison county ; D. C. 


Love, sheriff & tax-collector of Yazoo county; T. J. Wyatt, sheriff 


& tax-coilector of Holmes county; L. T. Basket, sheriff & tax-collec- 
tor of Le Flore county, & G. B. Jones, sheriff & tax-collector of 
Grenada county. Filed February 2, 1859. 
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Supreme Court of the United States, 


OCTOBER TERM, 15880. 


No. LOS6. 


THE YAZOO AND MISSISSIPPI VALLEY RAILROAD 
COMPANY, 


US. 


SAMUEL B. THOMAS, SHERIFF AND TAX COLLECTOR 
OF HINDS COUNTY, AND OTHERS. 


ARGUMENT OF JAMES FENTRESS, OF COUNSEL FOR PLAINTIFF. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1889. 


|. The State of Mississippi, in February, 1882, granted a charter 
to plaintiff in error, containing an exemption from taxation for a 
period therein prescribed. Under Acts subsequently passed, the 
State and counties, by their proper officers, in 1888, levy taxes and 
burdens on plaintiff's railroad, claiming that the same is now sub- 
ject to taxation. 

The plaintiff in error claims that the imposition of said taxes 
and burdens before the expiration of the period of exemption is the 
violation of the obligation of said charter contract, and by a bill in 
chancery obtained an injunction. 

The chief question in this case may be accurately stated, as fol- 
lows: When, under the terms of said charter, may the State levy 
taxes on said railroad ¢ 

The defendant in error says she May do so how, before the 
period of exemption has expired. The one says taxation first, 
exemption afterwards; the other says exemption precedes taxation, 
and that, by the terms of the charter, the time fixed when the State 
may tax is “when the period of exemption herein prescribed shall 
“have expired.” 

[t is not necessary, so far as this case is concerned, for the court 
to modify, or the counsel to criticise, those extreme cases where 
courts, in the effort to avoid the supposed bad effects of ill-consid- 
ered legislation, have adopted a different rule of construction for 


statutes and statutory contracts granting exemptions, etc., from that 


a 


adopted in construing statutes and statutory contracts on other 
subjects. 

It, however, seems plain to us that the same rules of construction 
should be applied in ascertaining the intention of the parties and 
what they agreed to in this case as are applied to contracts an other 
subjects; unless, indeed, we assume that the Judicial Department 
of the Government may, in this indirect, though it seems to us 
more dangerous way, assume the guardianship of the legislative 
department. 

There is no practical difference in a court holding one statute or 
statutory contract to be valid, and another invalid, simply because 
the court deems the one politic and the other impolitic, and a court 
applying different rules of construction, by which one statute is 
made effective and another defeated, simply because the subject of 
one is the grant of land, and the subject of the other a grant of 
exemption from taxation. 

The theory upon which our National and State Government is 
founded explicitly upsets such supervisory power, by declaring that 
the legal and legislative departments shall be separate and 


independent. 


s 

Articel. ve Nee 11078 ] and fs or th, ('onatitution or Mississippi. 
. ‘ d 

Article 1, Section 1, and Article 3, Constitution of the United 


Ntrate ‘. 


Of course, if the act of the legislature is in violation of some 
constitutional provision, it is the duty of courts so to declare, and 
that is the end of it. But, if the legislature had the right to legis- 
late on the subject, the right to make the grant or contract by 
statute, the meaning of said grant or contract, the intention of the 
legislature making the grant or contract, the mind of the parties 
entering into the contract cannot safely—nor in accordance with 


our theory of government—be changed by the courts applying one 


‘ 


rule of construction to one contract and another rule of construction 
as to another contract. 

If a State, by acts of its legislature, makes two contracts, the 
terms of each being identical, though the subject of the one is 
exemption from taxation of a particular work, and the subject of 
the other a bonus, or amount of money contracted to be paid, and 
the rules created by the courts require in one case that the intention 
of the State as to the exemption contract shall be shown beyond a 
reasonabli douht, and as to the other the SH1n1e rule as to all other 
contracts, to wit: the ascertainment of what the parties agreed to 
as determined by mere preponde rance we have reached i result 
not only unfair to the contracting parties, but in the teeth of the 
spirit and letter of our fundamental laws; which, so far from vest- 


eval departme nt any power over the policies ot the 


— 


ing in the 
State. have vested such powers in) ti separate and independent 
branch ot the mrovernmeltl 

We conclude theretore that the extreme rule contended for by 


defendants in error is not sound law. and that the charter eontract 


. . a ’ | ° u ’ } , 
it} this case snonid be interpreted and construed by the same rules 
as apply to contracts between ind1\ duais, or between states where 


the subject matter Is hort ¢ emption from Taxes, 


} o] . a8 +4 P } 

It mav be that the legisiative department stands in need of sueh 
arbitrary And nunwrittel eontrol, and it Is conceded nat If some- 
. , vee : . } , : | Smite 
times makes (Tic VOUS IDISTAKES 11) SHADING and d recting the policies 


. . . , , — 
ot the State, bunt our contention ts, That This eontrol cannot under 


, ] naull 

our system ve exercises aout 
, " + } " " . 6 . 7 é > ™. . 
ye it let lis fT] rrie extretnest ruie or eonstruction. to wilt: 


Must be * expressed in terms too plain fo be mistaken. "a reason- 


‘able doubt must be resolved in favor of the State.” 
Now. under this rule. we ask the question : When mAaAV the pro- 
perty be taxed’ When shall taxation begin’? The answer is in 


the words of the charter, Section 8: * And when the Pr riod of 
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"" Ce nuption her un prescribed shall have CLpire d, the property of 


“said railroad may be taxed,” ete. 

The real question in this case is, “hen may the property be 
taxed? The defendant in error says it may be taxed before the 
exemption has expired. They admit that the period of exemp- 
tion therein prescribed has not expired; indeed, they claim it has 
not begun. 

When may this property be taxed‘ The charter answers, “ it 
“may be taxed mhen the period of exemption herein prescribed 
“shall have expired,” Is not this an explicit answer’ Is it not 
Loo plain to be mistaken / 

The whole controversy between us lies here. They say this 
property may be taxed now, and they have assessed and attempted 
to collect such taxes. We say, no, it is not sabject to tax until the 
period of exemption prescribed in the charter has expired, and it 
lias not yet expired, and therefore we enjoin the collection of said 
taXes. 

3. That this is the true solution of the issue in this case, is 
further shown hy the fact that the State undertakes as a part of this 
charter contract to “make certain in advance of such investment 
“and as an inducement and consideration therefor, the fares and 
“ burdens which this State w//] and will not impose thereon.” 

There are to be no presumptions as to what taxes will be im- 
posed—nothing left to inference or construction; but the State 
agrees to make certain, before investment, this tax matter. So 


b am) 


now we look to the contract to see when the property may be taxed, 
and we find that the State has made. it certain by contracting that, 
“ When the period of exemption herein prescribed shall have ez- 
“pired the property of said railroad may be taxed.” 

Has the exemption expired? No one claims that it has. So 
we see no escape from the conclusion that any tax levied prior to 
the expiration of the term of exemption is in violation of the 


charter contract. 


4 


~ 


4. The counsel for defendants in error devote most of their time 
to a discussion of whether the period of exemption is twenty years 
or twenty-five years, or a movable date between these ; but it seems 
to us immaterial in this controversy whether the one or the other 
is the period of exemption, as neither has expired, and the author- 
ity to tax begins after the expiration of the period of exemption. 

If, therefore, it is agreed that neither period had expired when 
the taxes enjoined in this suit were levied, it is certain, if this con- 
tract is upheld, that the said levy of taxes is a violation of said 
contract. 

5. So, with the argument and assumption of counsel for defend- 
ants in error, that the State's chief object was to secure an early 
completion to the Mississippi river, or that one of the chief objects 
sought by the State was the completion of a railroad to the Missis- 
sipp! river (all of which has he foundation in fact. “ais will be here- 
after shown). But suppose it was true, how can any such fact affect 
or change the express agreement that the State should make plain 
what taxes and burdens she would and would not impose, and the 
fact that she then declares that “ophen the period of exemption 
“ herein prescribed shal/ have expired, the property of said railroad 
* May he taxed.” ete.. unless they ean show that such exemption had 
expired / 

In short, all the ingenious argument of said counsel can amount 
to no more than showing that the extreme period of exemption 
may—or would, in fact—be shortened, unless, indeed, they can 
upset the whole contract by inserting some such words as follows: 
“ But the exemption from taxation shall not begin until after the 
“company has completed a railroad to the Mississippi river.” And 
yet, with even such an explicit declaration, the whole sentence in 
said charter declaring “‘w/en” the property may be taxed, would 
have to be stricken out, or it would not be plain. 

No play on words or assertion of the supp sed untentions of the 


State can obscure the fact that she agreed to make the tax matter 


{; 


plain, and that she did fix the time when the property of plaintiff 
in error may he taxed, and that the time SO tixed is after the 
a period of exemption herein preseri bed shall have expired,” 

If. therefore. the period therein tixed has not expired, any 
ingenious shortening of said period, or discussion of the intention 
ot the State as to terminus, ete., does not affect the issue in this 
CHSC, which is, hat these faxes were ley led before the expiration of 
the period por seribed, and that consequently such levy is it \ iolation 
of the obligation of this charter contract. 

6. The charter in this case was approved on February 17, 1882, 
and was at once accepted, and work begun. Forty-five miles of 
railroad were completed under it, and opened for trathe in about 
two vears. One hundred and forty miles of railroad were completed 
and in operation in a little over four years from the date of the 
charter. (Record, page 2.) 

No taxes were claimed by the State or counties for the years 
ISS2-3-4-5-4-7—s1x vears. In IS84 there were forty-five miles of 
completed road: in LSS6 there were one hundred and forty miles, 
Indeed, by the terms of the second section of the charter, the com- 
pany was required to file in the office of the Secretary of State of 
Mississippi a statement from time to time. as the /ines were located. 
The State and county authorities could not have been ignorant 
of this property being in existence and operation, and yet none of 
said authorities attempted to assess any part of it for taxation 
except the COTM Press ot the Company “ut Yazoo City, it being (X- 
pressly excepted from the exem prion clause in Section S, to wit: 
“not to include compresses and oil mills.” This state of things can 
be explained ohn ho other hypothesis than that the practical COl- 
struction of the State and county authorities was, that the railroad 
was exempt from taxation. 

Personal property of some kinds may be concealed and escape 
the tax assessor's eye, but here even the reeord of location Was 


reguired to be tiled. and here was 140 miles of railroad in operation 


a. 


Pd 


day after day, and no claim on the part of the State nor of the 
counties that it should be assessed for taxation. 

Indeed, this new theory was not heard of until after the opinion 
of this Court in the case of Vicksburg, Shreveport & Pacific Rail- 
road Company vs. Dennis, delivered in 1886, had been published, 
and on a clear Iisconception, as we understand it. of said CASC, this 
denying our exemption was based. The whole claim is an after- 
thought. The parties to the contract understood its terms alike, 
acted on the construction for six years. (Record, page 5.) So far 
then as open actual construction of the contract by both parties for 
six years is concerned, the new theory has no countenance. If 
there had been any doubt as to what the State had agreed to in said 
charter, surely some of her othicers would have discovered the doubt, 
and had the railroad assessed for taxation in LSS2-—3—-4—5-6 or & 
This neglect to tax cannot be explained by supposing the property 
was hid or unknown, nor by supposing any sort of partiality for a 
railroad, which would blind the keen-eyed publicans of Mississippi. 
On the contrary, if there is any kind of property incapable of being 
hid, or of getting away, or ot exciting the pity of a tax assessor, it 
is a railroad. 

But it may be asked, *“ What is the value of practical construe- 
* tion by the parties of their contract /” 

Opti nus interpres rerum usus, contemporanea exposilio est fortissima in lede. 

‘Tell me what has been done under a contract and I will tell you what it 
means, 

It is the short and simple rule of fair dealing and common 
honesty which has defeated many shrewd afterthoughts, new phases 
of the meaning of words and sentences used, born in a light differ- 
ent from that in which the parties to the contract saw, understood, 
agreed, acted. ' 

[f it took one party to the contract six years to discover that the 
words used would bear a different meaning from that which the 


parties understood and acted on. he ought not to be allowed to 


assert the new view simply because it was not what was agreed on 
—not the contract they made, And this thought Is strengthened 


| 


bv the fact that the party now ass rting the new view is the party 


who drew the contract, and not only so, but the party who expressly 


undertook therein to make it “ cerfain” as to this matter. 


: 


7. In order to the better comparison of the section of the char- 


ter construed in the case of \ icksbure, Shreveport W Pacitie Rail- 


road Company Ves, Dennis. (the Cnuse on which they rely), and the 


section of the eharter in the case at bar. We put ther, in parallel 


columns. 


ao. 30 vy..8&& FP. BR Bm VO. sec. 8 of charter of Yazoo and Mis- , 
charter. sissippi Valley Railroad Company. 
” The capital stor k of said COT) wi BRB f further eritte led That iT} 
pany shall be exempt Irom taxation, order to encourage the investment of 
and its road. fixtures. workshops, ware- capital In th Works whi iit feom) nny 
houses, vehicles of transportation, and s herebv authorized to construct and 
other appurle nances shall be exemp min ntain and to make certain in advance 
from taxation for ten vears after the of such investment, and as an induce- 
completion of said road within the lim- ment and consideration therefor, thy 


its of this State.”"—J16 UU. S. Reports, taxes and burdens which this State will 


page O65, and will not impose thereon, it is hereby 


(1e% larecd that said COMpany, ITS Stan k. its 


railroads and appurtenances, and all its ' i 


prop rvy in this State necessary or incl- 


dent to the full exercise of all the pow. 
} 


ers herein granted—not to include com 


presses and oil mills,—shall be exempt 


rom taxation for a term of Lwenty 


vears from the completion of said rail- 


road to the Mississippi river, but not to 
extend beyond twenty-five vears from 
the date of the approval of this Act: and 
when the period of exemption herein pre- 
scribed shall have expired, the property 
of said railroad may —e taxed at the same ’ 
rate as other property in this State. All 


of said taxes to which the property of said 


company may be subject in this State, 
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whether for county or State, shall be . ol- ‘ 
lected by the Treasurer of this State and ‘ 
paid into the State treasury, to be dealt 
with as the legislature mav direct; but 

; 


said company shall be exempt from taxn- 


tion by cities and towns,” a 


A mere glance at these parallel columns, without referring to the 


‘) 


other differences between the charters, will show that the cases are 


radically different. 


The particular clause of the charter in the case at bar upon 


which our opponents rely, even if we exclude what precedes and 


also what follows it. gives no support to their theory. 


eut out from the context reads is follows, ‘and we put in parallel 


column that clause 


filled out 


plain meaning it must be read, 


‘** Shall be exempt from taxation for a ‘Shall tb. exempt 
term of 20 years from the comple 
tion of said railroad to the Mississippi Act) *‘ for a term 


river, but 


not to ) 
vears from the date of the appr val of 


this Act.” 


extend 


hbevond yy 


25 years from the date of the approval 


of this Act. 


That clause 


from 


as in grammatical construction and 


taxation” 
(from the date of the approval of this 
of 20 years from the 
completion of said railroad to the Mis- 
sissipi river, but not to extend beyond 


[t will be seen by comparing these two that the only difference 


between them in words is the placing the words “ from the date of 


“the approval of this act” in both parts of the sentence. 


evident 


sense 


and 


meaning is the same in both. 


The 


The plain 


meaning of both is exemption from the date of the approval 


of the Act for a term of twenty years after completion to the 
river, but the exemption in no case must extend beyond twenty- 
five years from the approval of the Act; nor, if it is found 
practicable and a line is extended to the river in less than five years, 
shall the exemption be extended beyond twenty years from the 


completion of such extension. though the whole term of exemption 


does not reach twenty-five years. 


As will be seen hereafter, this plain construction of the language 
used fits the condition of the parties at the time the contract was 


made, and gives to an enterprise so unusually difficult a possible 


five years more of exemption than the ordinary and usual twenty 


10) 


years exemption granted at that session to railroad companies, which 


proposed to build lines whose location and termini could be and 


were fixed in advance lines over a territory that presented no ex- 


traordinary difticulty nor risk. nor doubt as to where it was practi- 


cable to locate them, no engineering difficulties, no periodical floods 


of “i great river, ho unreclaimed SWain ps. Lines, the location, cost 


and practicability of which could be determined in advance and 


without costly experiment. 


8. Again, consider the words, “but not to extend beyond 


“twenty-five years from the date of the approval of this Act.” 
If exemption began at the time of the approval of said Act, these 
words are full of meaning. If it did not, then they are not only 
surplusage, but confuse the meaning of the whole section. 

In the one case, they prudently limit a possibility of perpetual 
exemption in case a line to the river should be found impracticable, 
for in Section 2 the words “if practicable” are used and the duty 
is made to depend on whether it is practicable. Put it out of the = 
power of the company in any event, whether such line is found 
practicable or not, to claim the exemption more than tive years 
beyond the common exemption ot twenty years given to ordinary 
roads. 

In the other case there would be a fixed term of exemption of 
twenty years, which could in no case be lengthened, and there is no 
intimation in any of the Acts of that legislature that any new 
railroad should have less than twenty years exemption. 

Look at the clause a little closer. What is it that would begin 
at theapproval of the Act and extend forwards‘ What is it whose 
extension “from” the approval of the Act more than twenty-five 
years was prohibited by this clause’ Manifestly, the exemption. 

% The counsel for defendant says as to this clause, * The idea 
“was to induce arly com pletion to the river, so as to then enjoy 


“ exemption.” 


1] 


But would it not be an anomaly to find a railroad company who, 
instead of accepting 2) years present exemption, (to cover the 
period of construction when all was outgo and none was income), 
considered it an inducement to have everything taxed while unre- 
munerative, in order to have the same term of 2) years exemption 
at a future time when they did not so much need it? And ean it 
be for a moment doubted that the legislature would have given 
this dangerous and doubtful enterprise the same 20 years exemption 
from the date of the Act that it cave so many other railroad COl- 
panies at that session / 

Take, for instance, the charter of the Canton, Aberdeen and 
Nashville Railroad, to which defendants refer, which was approved 
NOL J sie day is the charter in the Case at bar. (Acts of Mississippi, 
I882, pages 1001—100s.) That wasa road in the uplands running 
“via Starkville and West Point. via Aberdeen.” ete. There is no 
preamble to that charter—no statement, as in this, that it 
“work of vrreat pubiie imp rtance, and in strict accordance with 


“the true policy and interest of this State should be encouraged by 


“legislative sanction and /iberality.” No statement in that charter. 
as in this, that * the physical dithculties in constructing and main 
“taining — such a road “are such that ho private company has so far 
“been able” to accomplish it: nevertheless a 2-year exemption 


was granted it “from the date of the approval of this Aet.” (Ibid, 


*y% 


' 


page LOS, ) It Wil also be se Nn that thirteen of the Incorporators 
in hoth these charters “are the Sarnic pePrsoris, And vel the result ot 
defendant’s argument and construction is that the road more difh 
cult and costly to build is to have a possible future exemption of 
20 years, while the less difficult and costly road is to have a present 
exemption of 2 years. The road M hich the State declares should 
as a matter of “interest” and “true policy” be encouraged by her 
P 


“ liherality.” is given a possible exemption 01 90 years in the far 


future. and a road which is of no practical ditheulty or special 
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importance is given a full 20 years at once. And yet they speak 
of this matter as an inducement! The old saying, that “a bird in 
“the hand is worth two in the bush,” is peculiarly illustrated in 
this case. | 

10. The utter unreasonableness of defendant's theory and argu- 
ment is further shown by the fact, that according to their construc- 
tion, the supposed future exemption cannot exceed 20) years, but 
may be lessened to a much shorter term. So that it would not only 
be the taking a future for a present grant—a future exemption, 
when they probably will little need it, for a present one which they 
certainly need—but they run the risk of not getting as long an 
exemption in the future as the legislature was granting every rail- 
road company that asked it in the present. For defendant insists 
that every year over five years that it may take the plaintiff to 
ascertain the most practicable route to the river and to construct 
and complete it, takes one year off the 20-year exemption. 

Nay, more. If a line or branch to the river is found by plaintiff 
to be impracticable from any cause, there will be no exemption at 
all—none in the present, none in the future. 

A glance at the map of the State of Mississippi will show that 
the nearest point on the Chicago, St. Louis and New Orleans Rail- 
road to the Mississippi river, “at or near a point opposite Arkansas 
“City,” is about 100 miles on an airline. Now, if defendant’s view 
of this charter contract is correct, it follows that the thirteen corpor- 
ators who, under a charter of the Canton, Aberdeen and Nashville 
Railroad Company, approved same day as the charter in this case, get 
a present exemption for 20 years on that road in the uplands—these 
same men, according to defendant’s construction, undertook the far 
more difficult, doubtful and dangerous work of developing a swamp 
country by railroads; and as to exemptions accept: 

1. A future exemption, instead of one in the present. 


2. An exemption when there would be an income from the 


.— 


property, instead of one when the property was earning nothing. 

3. A future exemption, which might be less than twenty years, 
instead of the usual and certain twenty years in the present, granted 
by the other contracting party to every railroad company asking it. 

$, A future exemption which might. by no fault on their part, 
be defeated altogether, instead of twenty years now. 

5. And making such an agreement when it was certain that it 
would take much time and money to ascertain whether the fulfilling 
of the condition on which exemption depended was practicable, 
and years of work and millions of money to complete it, if found 
practicable. 

It might be said, however, that the State, for some cause or 
other, did not deem the plaintiff's proposed railroad of so much 
importance as any of the many others which, at that session of the 
legislature, she granted twenty years of exemption to. The truth 
is, on the contrary, that the State in this charter declares that plain- 
tiff’s proposed railroad “is a work of great public importance,” and 
that it was as a matter of “ policy and interest of this State” to 
be “ encouraged.” 

Or, it might be said that the State, when considering the various 
railroad charters before that session of the legislature, for reasons 
which no one has the right to know, intended to be more illiberal 
with plaintiff's road than with the others. But the fact is, that the 
State, in plaintiff's charter, expressly declares that the same should, 
“in strict accordance with the true policy and interest of this State, be 
“encouraged by /eqis/ative sanction and /iherality.” The preamble 
to plaintiff’s charter contains no idle, nor meaningless, nor untruth- 
ful words. The statement therein, that the “ physical difficulties of 
“constructing and maintaining railroads,” in that swamp country, 
“are such that no private company has so far been able to establish a 
“railroad therein,” is verified by the fact that at almost every session 


of the legislature since the invention of railroads the most liberal 
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charters have been granted to many score of railroad companies, 
giving them authority to build railroads in said delta, and the fact 
that at the time the charter in this case was granted, not one of 
them had built a single mile of railroad therein. kxcept a little 
harrow-yvauye railroad, some. fifteen miles long, running from 
Clarksdale on the river to some plantations near by, and which did 
not run in high water, the W hole the Yazoo delta, from V icks- 
burg to Memphis, Wis witl Out | ingle mile of railroad in iss. 
Now if lias ian le f railroad in operation, and the pioneer 
who tirst risk | its monev in tli territory, on the faith Ol the 
charter contract in this case, and who has spent millions of money 
ina comparatively unsettled country, and thus at a continual loss to 
itself tor seven Yours, developed “the resources ‘and wealth” of 
sald State, Is contronted, nor W ith the as liberality” mentioned in the 
contract, but with the denial of its obligation, and the imposition of 
grievous burdens, which are sought to be defended by a technical 
construction of the language,used, which is utterly at variance with 
what the parties to the contract understood and assented to, aS wel] 
as with the tirst principles of fair dealing. 

ll. Again: What possible meaning can be given the clause 
immediately succeeding the exemption clause, if defendant's con- 
struction is adopted’ If our construction of the exemption clause is 
adopted, to wit: that exemption began at the approval of the Act, 
the clause following it is natural and intelligible, viz.: “and when 


“the period of exemption herein prescribed shall have exprred, the 


™ property of said railroad ray be taxed at the same rate as other 


“property in this State.” 

On our theory the State undertook to “ make certain” what 
taxes and burdens would be imposed, and by this clause she fixes 
the time when taxes might be levied. But if, on their theory, the 
taxes, without any “making certain,” begun at once, and would be 
merely suspended during the continuance of the exemption, of what 


LD 
use is this clause‘ Manifestly, when the exemption ended, taxes 
would accrue. Why, then. Sa “and when the period of exemp- 


] 


“tion herein prescribed shal] have expired, the property of said rail- 


“road may be taxed‘” Of course it was thre subject of taxation 
when the exemption had expired. Why Sat \ it “may” he then 
taxed, if. indeed, it was subject to Tax het ore / 

lf they say that these words were surplusage—mere declaration 
of what would be the result anyhow—it is a confession that these 
words are not considered with the others in determining the mean- 
ing of the whole, or if they are, they have no effect; while we give 
them a meaning, to wit: the fixing the time w/en taxation should 
begin, and that meaning is in harmony with the other parts of the 
Act, and especially answers to that part of this section in which the 
State undertook — make certain in advance what tfaXes would 
he Imposed, 

(Onee more: If the state thought it necessar to use this express 
language about TaNes ante ;" the exemption had expired, why did she 
not also use similar language as to the taxes befor exemption begun, 
if such were To be imposed : 

She did expressly mention the one, why did she not also mention 
the other? especially as she undertook to make them “ certain ” in 
advance, hepre ssio uniur erclusio alt PiUR. This ( jause is there- 
fore not merely surpiusage, if defendant's construction is correct, 
but it is incongruous with the whole section thus interpreted. 

12. A consideration of the last sentence in Section 8, strengthens 
the construction plaintiff puts upon said section, and is not conform- 
able to the afterthought construction of defendant. Said sentence is 
as follows: “All of said taxes to which the property of said company 
“may be subject in this State, whether for county or State, shall be 
* eollected Dy the Treasurer of this State and paid into the State 
“treasury, to be dealt with as the legislature may direct ; but said 


“ company shall be exempt from taxation by cities and towns.” 


1d 


This is an important and material part of this charter contract. 
[ts value in money to the plaintiff is very great. It makes a mode 
of taxation entirely different from those which “are governed by the 
ordinary revenue laws. It makes one collector of all taxes instead 
of many. One collector for both State and all the county taxes, 
instead of one for each in each county. It enables plaintiff, as to 
payment of taxes, to deal alone and directly with the Treasurer of 
the State, and thus avoid the expense of local agents to look after 
tax matters, and hunt up the many tax collectors, and keep up with 
their notices and times and places. It is wholesale instead of retail, 
50 far iis the railroad Company Is concerned, and may be paid each 
year by one check mailed by railroad company to treasurer, and 
thus avoid the danger of loss and time of agents in carrying the 
money to these many tax collectors and of keeping accounts with 
each. 

There can be no misunderstanding of this part of the contract, 


to wit: 


Kirst. “ A// of said taxes to which the property of said company 


“may be subject in this State shall” be collected by the State 
Treasurer. 
Second. And a// such taxes shall be paid into the State treasury. 
Third. A// such taxes so collected and paid in shall * be dealt 
“with as the legislature may direct.” 

And yet we are seized upon by these county tax collectors as if 
our charter was of no effect. The ordinary county tax collector of 
“ach county demands the payment to him of the tax claimed for 
his county under the general revenue laws of the State, and in 
detiance of our charter mode. The Treasurer of the State, who 
alone is agreed upon as the collector, and the State Treasury, which 
alone isagreed upon as the depository of the collection in one lump, 
is entirely ignored. 


It may be that the legislature, which alone has the power of 


li 


disposition of all taxes collected from plaintiff, may, in the spirit of 


liberality, mentioned in the charter. return them to the company, 


or direct their expenditure towards the development of this swamp 


country, which the State has so much at heart. But these fellows 


in every county, who, but for the injunction in this case, would 


have forced us to pay to them, are under the revenue laws bound to 


pay their collections, not to the State treasury, but to the several 


county disbursers. for county purposes ; while by our contract we 


are bound to pay all taxes legally assessable against us to the Treas- 


urer of the State alone. In short. under this charter contract, if 


any taxes are due, they are not due to the counties, nor payable to 
or collectable by county tax collectors. So that, even if defendant 
is right in maintaining that we now owe any State or county taxes, 
we do not owe them to these defendants, and the injunction against 
them should be made perpetual. A payment to them for distribu- 
tion to their several counties is no discharge of our charter obliga- 
tion to pay all county and State taxes to the State Treasurer, and 


there is no statute changing our obligation, as fixed by our charter 


to pay to the State Treasurer, nor devoly ing the duty of collecting 
the same on these defendants in the stead of, or in behalf of the 
State Treasurer, nor requiring them to pay the same into the State 
treasury. 

How do defendants propose to maintain these seizures for taxes 
by county collectors in the face of the scheme of taxation peculiar 
to this road, as fixed in its charter ¢ 

We call attention to the way Messrs. Calhoun and Green dispose 
of it in their printed brief in this case, page 9, and as this is the 
only brief for defendants we have seen, we suppose it correctly 


cr states the position of defendants. They say on page 9 of said brief, 


ae 


= To the argument that the charter provided a scheme of taxation 
“ peculiar to that road it is sufficient to say that if this be true, the 


“seheme is to commence to be in force by express terms after the 
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“termination of the exemption and not before it began, and the 
“right to tax before cannot be regarded as waived by silence as to 
“the mode of assessment and levy. It would fall into the general 
“plan before the exemption began.” This position of defendants 
is like all the others they take, in utter disregard of the language of 
the section, and shows into what desperate straits this afterthought 
theory has driven them. 

This very clause says, * .1// of said taxes to which the property 
“of said company may be subject in this state, whether for county 
‘“‘or state shall,” ete. They claim that the property of the company 
is swdyject to the taxes enjoined in this case. If it is, are not these 
taxes covered by the word * a//?” 

This clause does not say anything about whether the taxes are 
before or after. It says“ a// * * to which the property. of 
“the company may be sulject.” So that if it is subject to the taxes 
claimed, they are covered by the scheme, and the defendants have 
no right under the Act of April 3, 1888, nor any other Act to col- 
lect them, unless such Acts overturn this provision of our charter. 
And if the property is not subject to these taxes the same result 
follows. 

They say ” the scheme is to commence to be in force by express 
“terms after the termination of the exemption,” and yet the scheme 
comprehends a// taxes to which the property may be subject. 

We do not desire to press this admission of defendant’s counsel, 
though it is made in a formal printed brief, hut simply call atten- 
tion to it, in order to show that this last clause is also inconsistent 
with their construction of Section 8, while it entirely accords with 
ours. 

13. But they say, the great object which the State had was to have 
the railroad reach the Mississippi river. Let us briefly refer to the 
conditions surrounding the parties at the time this contract was 
made, and take a birds-eye view of the territory in which these 


works were to be placed, 


i 
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At Memphis, Tennessee, the Chicasaw Bluffs extend out to the 
Mississippi river. At Vicksburg, Miss., the hills come to the east 
bank of said river also; but between these two points, the river 
bending to the westward and the hills to the eastward, there is the 
territory to be developed. It is about two hundred miles long, and 
about an average of fifty miles wide. The Deer creek, the Sun- 
flower river and the Yazoo river lie in the order named east of the 
Mississippi river, and for the most part run parallel with it until 
they all are gathered into the Yazoo river, and it turns nearly west, 
emptying into the Mississippi river just above Vicksburg. The 
banks of these several streams are generally higher than any other 
part of this swamp country, and there is a depression between the 
Mississippi river bank and Deer creek, and between it and the 
Sunflower river, and between the Sunflower and other streams 
east of it. The general depression below the east bank of the Mis- 
sissippi river is from twelve to twenty-two feet, the greatest depres- 
sion being generally near the foot-hills. The general direction of 
the rivers named is from north to south, and besides those named 
there are the Yallabusha, the Tallahatchie, the Coldwater 
rivers, and numerous bayous, creeks, lagoons, lakes, and sloughs 
in parts of said delta. The lands are very fertile. the timber is 
extremely heavy, consisting chiefly of yellow gum, which will not 
float. The Mississippi and the Yazoo rivers are navigable all the 
vear and some of the other streams and lakes at certain seasons 
of the year. The chief product of this territory is cotton, which 
is prepared for market in the late fall and winter, when dirt roads 
are generally bad. So much for this delta territory. The popu- 
lation of what is known now as the State ot Mississippi in LSO00 
was 7,600, which was scattered along her navigable rivers—4,660 
in Adams county, 24 in Jefferson county, 1,250 in Washington 
county—all along the Mississippi river. In 1810 the whole pop- 
ulation was 31,306, and in 1820 the population was 75,445, located 


almost exclusively on lands contiguous to navigable rivers. 
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From the foothills east is an elevated country, gradually rising 
until it reaches the dividing ridge from which the waters flow on 
the one side directly to the Gulf of Mexico, and on the other to 
the Mississippi river. This dividing ridge lies in a north and 
south direction, witli double as much territory on the west as on 
the east of it, and on the west there are many unnavigable streams 
with wide bottoms, difticult to cross at all seasons and almost im- 
passable in the fall or winter. In 1882, the time when this char- 
ter contract was made, there was the Chicago, St. Louis and New 
Orleans Railroad on the west side of said dividing ridge, and the 
Mobile and Ohio Railroad on the east side thereof, running through 
the State from north to south, and the Vicksburg and Meridian 
Railroad and the Natchez, Jackson and Columbus, reaching the 
Mississippi river at Natchez and Vicksburg respectively, and the 
Mississippi and Tennessee Railroad, running from Grenada, Miss., 
to the Mississippi river at Memphis, Tenn. The railroad from 
Mobile to New Orleans across her southern boundary completes 
the list of her railroads then. 

That part of the 4,000,000 acres of the alluvial lands between 
Vicksburg and the northern boundary of Mississippi lying near 
the Mississippi river or other navigable stream, had already cheap 
transportation—indeed, had long been settled and prosperous, as 
the statistics of said State show. This fact. and the further fact 


that water transportation has for obvious reasons always been 


cheaper than that by railroad, and the fact that cotton, the chief 


production of this delta, is not perishable, and that it varies in price 
less than any other staple product of the soil, make it clear that 
there was no reason why the State should be so anxious, as de- 
fendants assume she was, of getting a railroad to the Mississippi 
river in this swamp. And the further fact above mentioned, that 


the railroads already then in existence in her borders reach the 


Mississippi river—at New Orleans, at Natchez, Miss., at Vicks- 
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burg, Miss., and at Memphis, Tenn., the latter point only a few 
miles north, the first point a few miles south of and the other two 
within her borders—also shows that extending a railroad to the 
river in this swamp, was not an object of great importance to the 
State. 

This exaggeration of a supposed great anxiety of said State to 
have such an extension, has, therefore, no foundation in the situa- 
tion of the territory nor the welfare or prosperity of the State, the 
territory or the people in it. 

There was, however, much the larger part of this fertile delta 
which was not accessible to natural water transportation, and con- 
sequently valueless; but which, if it could be reached by railroads, 
would, on account of its valuable timber and fertile soil, rapidly 
hecome productive and prosperous, “ and thus develop the resources 
“and wealth of this State.” These wnadeveloped lands lay, not on 
the Mississippi river, nor easily accessible to it, but “ between the 
‘“ Mississippi river and Deer creek, and between Deer creek and the 
‘Sunflower river, and between the Sunflower and Yazoo rivers.” 
(See Section 2.) It was these “ basins and alluvial lands ” which in 
the preamble are mentioned. It was the lands lying in “the Mis- 
“sissippi river basin, and the Yazoo and Sunflower river basins” 
that are mentioned in the first clause of the preamble. It was the 
“penetrating ” these and other undeveloped alluvial lands that the 
State declared “should be encouraged by legislative sanction and 
“liberality,” as mentioned in the first section of the preamble. It 
was these “ Mississippi, Sunflower, Deer creek and Yazoo bottoms 
“or basins,” and “ other alluvial lands,” which no one had so far 
been able to develop, as mentioned in the second section of the 
preamble. It was the development of these undeveloped lands 
which were to increase “ the resources and wealth” of said State, as 
mentioned in the third section of the preamble, and not the lands 


along the Mississippi river bank, which already had cheaper trans. 


portation than any artificial means of transportation could give. 

14. But let us look a little closer at this charter and see, if in the 
means authorized to be used, or'in their connections, we may not 
find the facts upon which defendants found their theory of con- 
struction, to wit: That the chief and controlling idea in the mind 
of the State, when she made this charter contract, was the early 
completion of a line to the Mississippi river. 

First, then, what were the means to be used for developing this 
territory—were they canals or railroads‘ The answer is that it was 
to be a system of railroads. 

Second. What about their connections‘ For, though it is 
apparent that the people along the bank of the Mississippi river had 
cheaper transportation already than a railroad could give them, and 
consequently, as a matter of reason as well as actual fact, such lands 
were alread y developed indeed, were the tirst settled in the State— 
still, there may have been some occult reason in the mind of the 
State for thinking, as defendants claim, that the early completion 
of a railroad somewhere to the Mississippi river was a matter of the 
tirst importance, in order to develop the wealth and resources of the 
State. 

It is also true that there were already two railroads running to 
the river within the boundaries of the State, directly from her cap- 
itol, and two others that ran through the State and reached the 
river, one just above and the other a few miles below her boun- 
daries. Still, there must be some basis for the foundation upon 
which defendants build their whole theory, and as we have been 
unable to find it elsewhere, let us see if, in the connections of this 
system of railroads, or the objects of the authorized connections, as 
stated in the charter, we may not discover the secret of defendants’ 
inspiration. 

The preamble, in declaring the “ great public importance ” of 


the building of railroads in the aforementioned basins, adds as the 


object * and connecting them’ —that is, these basins—* by railroads” 

with what?’ with the Mississippi river? No. It reads, “and 
“connecting them by railroads and branches with other radroads;”’ 
and so, in the second section of the preamble, the words are “ to 
“establish a railroad and branches developing said basins and allu- 
vial lands, and connecting them,” with what‘ the river‘ No; but 
“with the railroad system of the country,” and then it proceeds: 
“ Now, therefore, in order to induce the investment of capital in the 
* construction, maintenance and operation ot such a railroad and 
i hranches.” a. ~ be it enacted,” ete. Well, that seenis plain. 
There is no intimation in the preamble of the immense importance 
of the completion of a railroad to the Mississippi river. On the 
contrary, the only connections mentioned are with the railroad sys- 
tem of the country—and yet this preamble purports to be a state- 
ment of the object sought, the means of attaining it, the difficulty 
of accomplishing it, and the importance of its accomplishment. It 
is, therefore, unaccountable why a State so full of the idea on which 
defendants base their whole construction, did not, in such a state- 
ment, mention it. 

15. Again: The State in this charter deemed it so important to 
have in operation twenty miles of said railroads in three vears, that. 
she made a forfeiture of the whole charter depend on it. Well, 
surely, if her paramount desire was as defendants claim, she would 
vertainly require this twenty miles to touch the river, or at least to be 
a part of a line reaching the river. How readest thou’ Section 13, 
requiring the construction of twenty miles in three years on pain of 
forfeiture, makes no mention of the Mississippi river, nor any line 
towards it. lLlow strange!! Now, here are two places where, if 
the State had such an idea as that upon which defendants base 
their theory, it certainly would have appeared ; but we find not the 
slightest trace of it. 


16. Let us try this idea of defendants again by the language 
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used in the charter. Was there any line of railroad to any particu- 
lar place, required by the charter to be built? If so, we will surely 
find that such line starts from or reaches to the Mississippi river. 

Well. we find in Section 2 of the charter, that there is a line 
which must be built—the building or not of which is not left, as all 
others are, to the discretion of the company, nor does it depend 
upon whether it is “ practicable” or not. The time of its building 
is not fixed, but if they build any, this line to a particular place 
must be built. Is it to or from the Mississippi river / No. It 
says, “One of said lines of railroad or a branch therefrom, to be 
‘extended to or pass through Yazoo City, Mississippi,” and Yazoo 
City is not on the Mississippi river, but is on the foothills, on the 
furthest side of the swamp from the Mississippi river. 

17. Again: If the State was impressed with the idea which 
defendants make so prominent, would she not, in authorizing a 
railroad and branches to develop such a territory, have, at least 
required that the main line thereof should reach the river—the 
great objective point’ Surely she would. But an examination of 
the Act fails to show that the State undertook to declare even 
which should be the main line, or where it should run; but, on the 
contrary, left the whole matter to the judgment and discretion of 
the company. The words used are, “One of said lines or a branch 


+ 


“therefrom if practicable.” 

Is. Ah! but they say, that in the second section of the Act these 
words occur: “One of said lines or a branch therefrom to reach 
“the Mississippi river at or near a point opposite Arkansas City, if 
“ practicable, so as to connect such point on the east bank of the 
“ Mississippi river with some point or points on the line of the 
“Chicago, St. Louis and New Orleans railroad ;” and again, in the 
eighth section a reference is made to the completion to the Missis- 
sippi river. This is true. But in both cases the context shows, not 


only no certainty that such a line or branch would be built, buf that 
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the parties understood that its practicability was doubtful, and so 
it was not made obligatory to build it. In Section 2 this is pre- 
cisely expressed by the words “if practicable,” and in Section 8 the 
clause “but not to extend beyond twenty-five years from the date 
“of the approval! of this Act” contemplates such a line or branch 
as never being practicable or never being built, by fixing the 
extreme limit of the exemption at twenty-five years from the date 
of the Act. 

It is impossible to believe that a State dominated, as they sup- 
pose, by the one idea of a line to said river, would have left such a 
leading and absorbing idea, with no other basis in this long charter 
than the two limited, halting clauses above mentioned. And the 
fact that it took six years to evolve this ingenious idea, and the 
Cwsarian operation of. cutting it out from its hiding-place by the 
rude rending of the contexts which enclosed the supposed evidence 
of its existence, justifies the supposition that, if it is born at all, it 
is still-born. 

Indeed, the birth of a new idea, after six years from the time of 
the intercourse of the parties to this contract, is too long a period 
of gestation or incubation to charge them as its parents. 

This new thing is a bastard. It has no resemblance to any of 


the many salient features of this charter. 


A 


RECAPITULATION. 


We have thus shown: 

I. That the plain reading of the charter leaves no room for 
doubt as to the time ** /en’’ taxes may be levied. (See para- 
graphs 2, 3, 4 and 5 of this Argument. ) 

[I]. That both parties so practically construed it, and so acted 
under it for six years. (See paragraph 6.) 

III. That the case on which they rely is utterly unlike this 
ease, and that even the exemption clause in this case cut out from 
the context, does not support their theory. (See paragraph: 7.) 

[V. That their construction of the exemption clause is incon- 
sistent with the clause itself. inconsistent with the clause immedi- 
ately preceding it, inconsistent with the clauses succeeding it, in- 
consistent with the scheme of taxation therein declared, with 
the situation of the parties, and with the whole trend of the Act. 

V. That the defendant’s construction of the exemption clause 
is inconsistent with the clause immediately preceding it in Section 
S, In this, that it leaves in uncertainty what the State expressly 
undertook to make **certain.”’ Among other things is this, that 
the tax they claim is not only not mentioned in the Act, but there 
is not the slightest reference in the charter to it. Indeed, they 
claim it outside the charter,and yet the State undertook in the 
charter ** to make certain | the taxes and burdens which 
“this State will and will not impose thereon.” They claim it 
under sv/seqguent general laws, but the State undertook to make all 
taxes and burdens which she would impose thereon ** certain 77 
‘‘advance of such investment and as an cnduvcement and consider- 
“ation therefor.” 


VI. In this: That their construction is inconsistent with the 


latter part of the exemption clause itself, to wit: ‘ But not to 


“extend beyond twenty-five years from the date of the approval 
“of this act.” (See paragraphs 8, and 10 of this Argument.) 
VII. Inthis: That it is inconsistent with the clause immedi- 
ately following the exemption clause and in the same sentence, 
to wit: ‘* And when the period of exemption herein prescribed 
“shall have expired, the property of said railroad may be taxed 
‘‘at the same rate as other property in this state.” (See para- 


graphs 2, 3, 4 and 5 of this Argument.) 


VIIL. Inthis: That their constrnetion is utterly inconsistent 
with the scheme of taxation declared by said Section 8 of the 
charter. 

(a) The scheme of taxation made ** certain” by said section of 
plaintiff's charter fixes the time w/en the property *‘ may be 
taxed” as the time ‘*‘ when the exemption * * shall have ex- 
‘*pired,” instead of before it has expired, as claimed by defend- 
ants. 

(4) The scheme also makes “ certain” that one State officer. 
instead of the numerous defendants, shall collect the taxes that 
may be imposed. 

(Cc) It hamecs the othicer who alone is authorized to collect the 
taxes, viz.: The Treasurer of the State, and none of the ofticers 
whom defendants claim are authorized to collect such taxes, are, 
or even represent, the Treasurer of the State. They are all county 
otticials. 

(7) It tixes and makes certain the place where the taxes so 
collected shall be deposited, to wit, in the **State Treasury,” 
instead of several county treasuries. 

(e) It makes ‘‘certain’’ who shall deposit the taxes so col- 
lected in the State Treasury, and it is not any of defendants. 

(7) It makes *‘ certain” who shall have the dzsposition of all 


taxes **to which the property of said company may be subject,”’ 


to wit, the “‘legislature’’ of the State, instead of counties and 
county officers. 

(g) And, lastly, said tax scheme agreed on in said charter not 
only makes it plain that said taxes, so made ‘* certain” as to the 
hime when the Property rihih bye taxed, the officer by whom to be 
AR cle ef. the oflieer Th whom it is ce be de posite d. when st) eo). 
lected, the place i which if is to be deposited, the party who 
alone may “eal with said taxes when so collected and deposited, 
but also that such taxes, so collected, deposited and dealt with, 
comprehend tieol only State taxes but nlse county taxes “Ss well 
indeed 7 to which the pore perty of said COMPANY MLA h, 
subject. taxation by cities and towns being absolutely disallowed. 
(See paragraphs [land 12.) 

IX. Wealso show that the supposed fact upon which defend 
ant’s theory is based has no existence, whether we consider the 
territory to be developed or the condition of the parties. (Para- 
graph 13.) 

\X. And that, looking to the whole charter and considering its 
different sections, this supposed fact, without which all defend 
ant’s superstructure falls of its own weight, is not to be found 
there: ana hence tliat its if lil net ana does not exist, either in 
the language of the charter fairly construed nor outside of it, it 
has no existence at all as a fact. (See paragraphs 14, 15, 16, 17 
and 1S of this Argument. ) 

Al. And then there is the result of defendant's theory, to wit: 
That, though it is perfectly manifest in reading the Act, that the 
great object wis to develop an undeveloped swith} country by it 
B\ stem of railroads and branches, and that the proposed exemption 
was held out as an inducement to the vast work, yet that this whole 
swamp might be crossed by plaintiffs with railroads so that every 


part of it was accessible to markets and the railroad svstem of the 


country ; still, if a line or branch of such a vast and costly network 
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of roads did not reach the Mississippi river, even though the system 
of railroads with which it connected reached said river in a hun- 
dred places, still, if it was “ impracticable” to reach it with a branch 
in this swamp there was to be no exemption whatever. In short, 
under their theory it is possible that a network of many hundred 
miles should cover this wndeveloped country, and yet never have 
any exemption at all, under this charter. And it is a fact that 140 
miles of such railroads have been built developing said undeveloped 
lands—and yet they claim there is no exemption. This result will 
shock the mind of one reading the whole charter, and should not 
be allowed. 

I will not extend this argument by discussing the difference 
between a State exempting a particular property then in exist- 
ence, While all of the same class then in existence are taxed, 
and a case where a State, in order to induce and secure the crea- 
tion of a quasi public enterprise not then ¢m esse grants a limited 
exemption until it is well established. Nor by referring to the 
fact that all railroads in said State were granted exemptions as in- 
ducement to their construction. 

Nor will I discuss the question of jurisdiction lately raised 
in one of these cases, and the special tax theory in the other, 
especially as my associate counsel devote attention to these ques- 
tions; but | deem it due to myself, as well as to the court, to say 
that | greatly preferred an oral argument in this case, and con- 
sented to its submission on printed briefs and argument simply 
from the fact that before we could reach the cases on an oral 
argument there would be innumerable yearly recurring levies and 
law suits. I am, however, as certain that these cases have been 
wrongly decided and should be reversed as a lawyer can be about 
the proper decision of any case. The submission of them is there- 
fore in no sense because | think there is little or nothing in them. 

JAMES FENTRESS, 
(feneral Solicitor and of Counsel tor Plaintiff. 


CHAPTER DXLI. 


A N A f i incorporating th, du im? and Mississippr Vall, ‘] Pail. 


youd Compan i}. and her laring atx pow y's. 


Wuereas, The construction of railroads to, in, through and along 


the Mississippi river basin, and the Yazoo and Sunflower river 
basins, penetrating these and other alluvial lands in this State. west 
of the Chicago, st. Louis and New ()rleans Railroad. and connect- 
Ing them by railr mads and branches with other railroads west, east. 
north and south, is deemed and hereby declared to be il work of 
great public Importance and in strict accordance with the true pol- 
Icy and interest of this State, should be encouraged by legislative 
sanction and liberality; and, - 

Wuereas, The physical difficulties of constructing and main- 
taining railroads to, across, along or within either the Mississippi, 
Suntlower, Deer (‘reek or Yazoo bottoms or basins, or the other 
alluvial lands herein referred to, are such that no private company 
has so far been able to establish a railroad and branches developing 
gaid basins and aliuvial lands, and connecting them with the rail- 
road system of the country: 

Now. therefore. in order To induce the investment of capital in 
the construction, maintenance and operation of such a railroad and 
branches, and thus develop the resources and wealth of this State: 

Srcrion 1. Be it enacted hy the Legislature of the State of 
Mississippr, That R. Cc. Shepherd, I’, Barksdale, J. Z: George, Wm. 
R. Pillow, F. A. Montgomery, G. W. Faison, John Willis, R. P. 
Neely, W. HH. il. (yreen., John WwW. Shields. W. II. Osborn, J. U. 
Clarke, W. K. Ackerman, L. V. F. Randolph, A. R. Van Nest, F. 
Sturges, Ano, elliott. W, WwW. Gebhard. James lentress, W. HH. Day- 
ard, Rt. N. Miller, W. P. Harris, R. 1. Thompson, James Trotter, 


wf Kk. Simonds, H. (). bridges and H. S. Foote, together with those 


who may hereafter become stockholders, their successors and assigns, 
and the assigns of such assigns forever, be and they are hereby cre- 
ated a body corporate, under the name and style of the Yazoo and 
Mississippi Valley Railroad Company, and as such shall have per- 
petual succession ; and said corporation, its successors and assigns, 
are hereby forever authorized and made capable in law to have, 
hold, purchase, receive and enjoy real and personal estate in this and 
other State or States, whether acquired by way of security or in 
satisfaction of debt, or by donation, purchase, devise or otherwise, 
and to hold, use and enjoy all of such real estate in fee simple or 
otherwise, and the same or any part thereof to sell, rent, lease, 
mortgage or otherwise dispose of or encumber; to sue and be sued, 
plead and be im pleaded ; tO use a common seal, and the same to 
alter. break or renew at pleasure. 

SEC. 2. i. if furth Yeni led. That the said corporation shall 
also have, and it is hereby authorized and invested with the right 
and power to build and construct, and thereafter to use, operate, 
own and enjoy a railroad or railroads, with one or more tracks, into, 
along and across that part of the State of Mississippi lying between 
the Mississippi river and the Chicago, St. Louis and New Orleans 
Railroad, on such line or lines as shall be deemed best by the board 
of directors of the Company hereby chartered ~, one of said lines or 
a. branch therefrom to reach the Mississippi river at or near a point 
opposite Arkansas ( ‘ity if practicable, so as to connect such point 
on the east bank of the Mississippi river with SsOTnC point or points 
on the line of the Chicago, St. Louis and New Orleans Railroad ; 
one of said lines of railroad, or a branch therefrom, to be extended 
to or pass through Yazoo City, Mississippi; and said company shall 
have the right and power, and are hereby authorized to build one 
or more branches or lines of railroads between the Mississippi river 
and Deer creek, and between Deer creek and the Sunflower river, 


and between the Sunflower and Yazoo rivers, in the direction of or 
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to the north line of this State, and extend the same, or any one 
thereof, in the direction of or to the south boundary line of this 
State, as shall from time to time, in the judgment of said company, 
be deemed proper; and shall also be authorized to construct and 
operate such spurs or laterals from or along such main line or 
branches not exceeding one hundred miles in length, as may from 
time to time be necessary or proper to fully develop said country 
lying west of the Chicago, St. Louis and New Orleans Railroad, 
and east of the Mississippi river, in this State; and the said com- 
pany, as soon as and whenever, from time to time, they have 
located said line or lines of railroad or branches, spurs or laterals 
thereto, or any of them, shall file in the office of the Secretary of 
State a statement showing the general line thereof as far as the same 
has up to that time been located. 

Sec. 3. Be it further enacted, That the capital stock of said 
company shall be five millions of dollars, but the same may be, from 
time to time, increased to a sum or sums not exceeding the amounts 


actually expended by said company in constructions, completions, 


equipments and additions to said railroads and property ; and said 


company may issue any part of said stock as preferred stock, and 
fix the relative rights of common and preferred stock as to divi- 
dends and income, and they may issue said stock or any part thereof 
as fully paid and not liable to calls; and also such bonds and obli- 
gations as they may from time to time determine ; said capital stock 
shall be in shares of one hundred dollars each, and each share thereof 
shall entitle the holder to one vote, under such regulations as the 
company may in its by-laws provide; said stock shall be deemed 
personal property, transferable by assignment agreeably to the by- 
laws of said company, and may be owned and voted by any person, 
association or corporation of this or any other State or country, in 
person or by proxy, with the same power as such stockholder 


(though an alien or foreigner), to bring and maintain suits, or do 
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other acts, in his right as such stockholder, as if a resident and citi- 


zen of this State. 

SEC. 4. ' Bi it further enacted, That the affairs of said coln- 
pany shall be managed by a board of directors and such officers and 
agents under them as the interests of the company may, from time 
to time require; such board of directors shall consist of such a 
number of members as the company may determine, from time to 
time, but not less than five; one of whom shall be a resident of the 
State of Mississippi; and said board shall have power to appoint 
an executive committee with full power to act in their stead and 
place, at.all times when said board of directors is not in session ; 
the persons named in the first section of this act, may of their num- 
ber organize a board of directors who may open books of subserip- 
tion to the capital stock of said company, and when five hundred 
thousand dollars of stock has been subscribed, shall call a meeting 
of the stockholders or subscribers thereto, for the election of a board 
of directors; the term of office of director of said company shall 
be three years, and until his successor is elected and qualified, but 
in the first election of directors by the stockholders or subscribers 
to the capital stock as above provided, part of said directors shall be 
elected for one year, part for two years and part for three years, as 
may be determined at said meeting; and in each subsequent year a 
number of directors shall be elected by tlie stockholders equal to 
the number of directors whose term of office expires in such year; 
and said board of directors may, of their number, elect a president 
and fix his term of office and compensation; and may provide for 
the election of or appointment and removal of such other officers 
and agents as, and when they please, and may create and abolish 
such offices, fix the duration and compensation thereof, from time 
to time, as may seem best, and may adopt, modify or alter by-laws 
for said company at their will, not inconsistent with the laws of 
this State, and do all other acts proper or necessary to be done in 


the management of the affairs of said company. 


Be it further enacted, That said company may, from 
time to time, mortgage or convey in trust any or all of its property, 
real, personal and mixed, of any and every description whatsoever, 
then owned or thereafter to be acquired, and also all or any of its 
rights, powers, privileges, liabilities, immunities and franchises 
whether then owned, possessed and enjoyed or thereafter to be 
acquired, including its rights to be a corporation; and under such 
deed or deeds of trust or mortgage secure, execute and dispose of 
the mortgage bonds of said company, to such amounts and matur- 
ing at such times and bearing such interest as it may deem best; 
said company may also execute a mortgage or mortgages and trusts 
as aforesaid, to secure bonds or obligations of other railroad com- 
panies, OF may endorse the bonds of any other railroad company or 
companies; or in any other manner guarantee such bonds and 
secure the Saine by a mortgage or mortgages on its own property 


and franchises, then owned or thereafter to be acquired, as fully as 


it could do if the bonds were issued by it AS aforesaid : said ‘com- 


pany may consolidate with any other railroad company in or out of 
the State of Mississippi upon such terms as the consolidating com- 
panies may agree upon; and it may lease its railroads and all its 
property and franchises, rights, powers, privileges and immunities 
then owned or thereafter to be acquired, or lease other railroads 
in or out of this State, for a term of years or in perpetuity, and 
upon any such consolidation, the consolidated company shall have 
and enjoy all the property, rights, privileges, powers, liberties and 
immunities and franchises herein granted; but such consolidation 
shall not have the effect of exempting from taxation the railroad 
or property owned by such other consolidating company prior to. 
its consolidation with the company hereby chartered; nor of ex- 
eipting from taxation any property which the consolidated com- 
pany may, after such consolidation, acquire under the provisions 


of the charter of such other consolidating company; and in casé 


of a lease, the lease shall, so far as the terms of the lease may 
allow, enjoy and possess all the property, rights, powers, privi- 
leges, liberties, immunities and franchises which the lessor had as 
to the leased premises; the said company is also authorized to do 
an express business over its own and other lines of railroad and 
steamboats or other conveyances in and out of this State; and to 
acquire or put up, use and operate a line or lines of telegraph in 
this and other State or States, and to acquire, hold and enjoy all 
such property as may be proper, necessary or convenient in doing 
the said express or telegraph business provided, that by such con- 
solidation the maximum in section six applies only to roads here- 
after built. 

See. 6. Be it further enacted, That said company shall have 
and possess the power of fixing from time to time, by its board 
of directors, the rates at which it will do express and telegraph 
business, and shall transport other express companies as may ap- 
ply for transportation over its line at a just and reasonable rate of 
compensation, and also the rates at which said company will 
transport persons or property over its railroads and branches; 
provided, said last mentioned rates shall not exceed four cents 
per mile for each passenver, nor exceed the following rates on 
freights: Sixty-five cents per hundred pounds for transporting 
tirst or second class treights one hundred miles or less: forty-five 
cents per hundred pounds for transporting third or fourth-class 
freights one hundred miles or less: thirty-two cents per hundred 
pounds for transporting fifth or sixth-class freights one hundred 
miles or less: (reference being had herein to the classification of 
treights how recognized and observed on the existing railroad line 
between New Orleans and Jackson, Mississippi.) Dut in no case 
shall the railroad company be limited toa less charge than twenty- 
tive cents for the transportation of any passenger, or parcel, pack- 


age or article. however short the distance. ‘The rates so estab- 
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lished from time to time by the said board of directors for trans- 
porting persons or property as a railroad company, not exceeding 
the maximum rates for railroad business, as above set out, nay 
be charged and collected by said company; provided, further, 
that as to lumber, coal, iron, salt, machinery, fertilizers, bricks, 
lime, agricultural implements, steam engines and_ boilers, and 
other freights transported in car-loads, rates may be made by 
special agrecients between the shippers and the company, ror 
such SulnSsS as they het agree Upon , but in all such CusS@s the Sane 
rates shall be given to any shipper of an equal quantity, at the 
same time, under similar circumstances of similar freight between 
the Sane points. Nothing herein contained shal] prevent the 
railroad company from making such reduction of rates below the 
maximum herein fixed as it may elect to do, for the purpose of 
fostering, aiding and developing the resources of the country, 
penetrated by its railroads and branches. 

Sree. 7. Be it further enacted, That the right of way is hereby 
granted said company to pass in and through the State of Missis- 
sippi, with said railroads, branches, spurs and laterals aforesaid, 
and to enter upon and use all lands, rocks, timber, earth, sand, 
gravel, water or other materials, which may be found on the 
routes selected, and which may belong to the State of Mississippi, 
and be convenient or necessary for the use of said railroads ; and 
wherever said railroads or the branches, spurs or laterals atore- 
said are located, over any lands belonging to this State, the title 
in fee siinple, to one hundred feet on each side of the center ot 
said railroad track or tracks shall vest in said company, its succes- 
sors and assigns; and said company is hereby authorized to cause 
such examinations and surveys to be made as shall be deemed 
necessary to determine the most eligible route or routes upon 
which to locate its line or lines, branches, spurs or laterals, and 


to enter upon and appropriate all such lands and materials as may 


be private property, which may be convenient or necessary for said 
road, together with one hundred feet on each side of the center 
of such road, laterals, branches or spurs; and in case the com- 
pany fails to agree with the owners of such lands or materials 
upon the price to be paid for the fee simple title thereto. or in 
ease the owner is under any disability in law to contract, or is ab- 
sent from the county where such lands or materials are situate, or 
is unknown, the company may proceed to condemn such lands or 
materials as provided in section eight of the act. approved March 
10, 1852, entitled **an act to incorporate the Mississippi Central 
Railroad Company,” with all the rights and powers as therein 
provided; and upon such condemnation being had, the title in fee 
simple to such lands or materials, shal] vest In the said company, 
its successors and assigns. Said company is also authorized to 
construct, maintain and operate its said railroads, branches, spurs 
and laterals under, over or across any and all streams and bodies 
of water in this State, whether navigable or not, which lie along 
or across the lines selected for said railroads, branches, laterals 
or spurs; and to erect, use and maintain ferries and bridges over 
the same: provided, that wherever a navigable stream or body 
of water is crossed by a bridge of said company, there shall 
be maintained a draw in such bridge sufficient to allow the pas- 
sage of boats and water-crafts plying such waters, which draw 
shall be so operated as to cause no unreasonable delay to the pas- 
sage of such water-craft; and the said company is also author- 
ized and empowered, so far as this State can or may give such 
power and authority, to build, construct, maintain and operate of 
itself or with others, in or out of this State, a ferry across or a 
tunnel under, or a bridge over the Mississippi river at any point 
within this State, where its railroads, branches, laterals or spurs 


may reach said river, and to acquire and hold all such lands and 


materials as are or may be necessary or convenient for landings, 
wharves, inclines or approaches thereto; and it may establish 
such transfer landings, wharves, approaches and inclines as are or 
may be necessary or convenient im transferring by boat or other 
water-craft, all or any freights, passengers, cars or rolling stock, 
loaded or unloaded, upon and across said Mississippi river or any 
other river or body of water within this State, and may Own, use, 
operate and control of itself or others, all such steamboats, fer- 
ries or other water-craft ws are or may be convenient or necessary 
in crossing such water or plying therein, so as to develop trade 
over its said lines of railroad. 

Seo. 8S. Be at further enacted, That in order to encourage 
the investment of capital in the works which said company is 
hereby authorized to construct and maintain, and to make certain 
in advance of such investment, and as an inducement and con- 
sideration therefor, the taxes and burdens which this State will 
and will not impose thereon, it is hereby declared that said 


company, its stock, its railroads and appurtenances, and all its 


property in this State, necessary or incident to the full exercise 


of all the powers herein granted—not to include compresses 
and oil mills—shall be exempt from taxation for a -term of 
twenty vears from the completion of said railroad to the 
Mississippi river, but not to extend beyond 25 years from 
the date of the approval of this act; and when the period 
of exemption herein prescribed shall have expired, the pro- 
perty of said railroad may be taxed at the same rate as 
other property in this State. All of said taxes to which the pro 
perty of said company may be subject in this State, whether for 
county or State, shal] be collected by the Treasurer ot this State 
and paid into the State treasury, to be dealt with as the Legislat- 
ure may direct; but said company shall be exempt from taxation 


by cities and towns. 


Sec. 9. Be it further enacted, That said company shall have 
power, and is hereby authorized to insure persons and property, 
or either, transported or to be transported Over OF On any part 
of its lines of railroad, and all other property coming, or about 
to come into the possession or control of said COMMpAany for pur- 
poses of transportation, or incident thereto, or for storage in any 
of its depots, or storage houses, or wharves, and to charge 
and collect reasonable compensation for such insurance or storage, 
but no charge for storage shall be made on freights transported 
by them to their several railroad depots, until the consignee has 
had il reasonable time in which to remove the same, And it 
is authorized to erect or acquire, maintain and use such depots, 
storage houses, wharves, sheds, or other buildings or depositories 
in or out of this State, as shall be necessary or convenient in the 
exercise of the powers granted in this charter: and said company 
shall have power to construct and operate compressses and oil 
mills. 

Sec. 10. Be it further enacted, That this company, be and it 
is hereby granted the right to run its railroads, branches, laterals 
or spurs into the corporate limits of any incorporated town or 
city, reached by the line or lines of said railroad, as they may 
hereafter be located, under the powers he:ein granted, and to 
build and operate such railroad tracks, across or along any streets 
of such incorporated municipality ; provided, that such part of 
said railroad as all be located in, across, under or upon any 
such street, shall » so constructed and operated as shall not 


unreasonably hinder its use as a street. 


Sec. ll. Be it further enacted. That the board of directors. 


stockholders. executive committee and oftcers and agents of said 
company, may hold their meetings and transact the business of 
said company, in or out of this State, and may establish such 


ottices as thev may from time to time deem best. in or out of this 
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State. And any and all acts done by said company, its officers 
or agents, out of this State. shall be of the same force and eftect 
as if done within this State. 


SEC. |. BR it further enacted. That no mortga executed 


ge 
by said company shall protect its property against the collection 
of claims for damages done by its engines and cars to the persons 
or property of citizens and residents of the State of Mississippi. 

Sec. 13. Be it further enacted, That unless said company 
shall construct and have in operation twenty miles of railroad 
within three years from the passage of this act, the Legislature 
shall have the right to declare this charter forfeited. 

Sec. 14. Be at further enacted, That all acts in conflict with 
this act, or any part thereof, be and the same are hereby repealed, 
and that this act take effect and be in force from and after its 


passage, the public welfare requiring it. 


Approved, February 17, 1882. 
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UNITED STATES OF AMERICA. 


IN THE SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 1889. 


THE YAZOO & MISSISSIPPI VAULEY RAILROAD 
COMPANY, 


V. 


SAMUEL B. THOMAS. er at., Snerires anp Tax CoL- 
LECTORS, ETC. 


ON WRIT OF ERROR TO THE JUDGMENT OF THE SUPREME 
COURT OF THE STATE OF MISSISSIPPI. 
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UNITED STATES OF AMERICA. 
IN THE SUPREME COURT OF THE UNITED STATES, 
OCTOBER TERM, 1889. 


THE YAZOO & MISSISSIPPI VALLEY RAILROAD 
COMPANY, 
Vv 


SAMUEL B. THOMAS, er at., SHeRirrs anp Tax CoL- 
LECTORS, ETC. 


ON WRIT OF ERROR TO THE JUDGMENT OF THE SUPREME 
COURT OF THE STATE OF MISSISSIPPI. 


STATEMENT. 


The plaintiff in error filed its bill in the Chaneery Court 
of the First District of Hinds county, to enjoin the collec- 
tion of taxes assessed upon its railroad property, as un- 
authorized and illegal. The illegality complained of was 
that the tax was in violation of the Company’s charter, by 
which, it is claimed, that:the property of the Company in- 
cident to its railroad operations, its stock, etc., etc.. is ex- 
empt from taxation. 

The case stated by the bill is a history of the legislation 
bearing on the subject, with certain matters of fact about 
the commencement of the work of railroad building, and 
the completion for operation of a part of the system of 
roads projected by the charter. 
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The charter was granted by a speciallaw, approved Feb- 
ruary 17, 1882. Acts of 1882, p. 838. Ree A. 2 
We extract such parts of the charter as bear on the 
point involved, including the preamble as descriptive of 
the enterprise projected. 
PRKAMBLE, 


“Whereas, The construction of railroads to, in, through 
and along the Mississippi river basin, and the Yazoo and 
Sunflower river basins, penetrating these and other alluvial 
lands in this State, west of the Chicago, St. Louis and New 
Orleans Railroad, and connecting them by railroad and 
branches with other railroads west, east, north and south, 
is deemed and hereby declared to be a work of great pub- 
lic importance and in strict accordance with the true policy 
and interest of this State, should be encouraged by legisla- 
tion and liberality ; and 

Wuetreas, The physical difficulties of constructing and 
maintaining railroads to. across, along or within either the 
Mississippi, Sunflower, Deer Creek or Yazoo bottoms or 
basins, or the other alluvial lands herein referred to, are 
such that no private company has so far been able toestab- 
lish a railroad and branches developing said basins and 
alluvial lands and connecting them with the railroad sys- 
tem of the country ; now, therefore, in order to induce the 
investment of capital in the construction and operation of 
such a railroad and branches, and thus develop the re-. 
sources of this State.” ete. ) 

“Sro. 2. Be it further enacted, That the said corpora- 
tion shall also have, and it is hereby authorized and invest- 
ed with the right and power to build and construct, and 
thereafter to use, operate, own and enjoy a railroad or rail- 
roads, with one or more tracks, into, along and across that 
part of the State of Mississippi, lving between the Missis- 
sippi river and the Chicago, St. Louis and New Orleans 
Railroad on such line or lines as shall be deemed best by 
the Board of Directors of the company hereby chartered ; 
one of said lines ora branch thereof, to reach the Missis- 
sippi river at or near a point — Arkansas City if 
practicable, so as to connect such point on the east bank 
of the Mississippi river with some point or points on the 
line of the Chicago, St. Louis and New Orleans Railroad, 
one of said lines or a branch thereof to pass through Yazoo 
City, Mississippi; and said company shall have the 
right and power, and are hereby authorized to build one or 
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more branches or lines of railroads between the “Missis- 
sippi river and Deer Creek, and between Deer Creek and 
the Sunflower river, and between the Sunflower river and 
Yazoo river, in the direction of or to the north line of this 
State, and extend the same, or any one thereof in the direc- 
tion of or to the south boundary line of this State, as shall 
from time to time in the judgment of said company be deem- 
ed proper; and shall also be authorized to construct and op- 
erate such spurs or laterals from or along such main line or 
branches, not exceeding one hundred miles in length, as 
may from time to time be necessary or proper to fully de- 
velop said country lying west of the Chicago, St. Louis and 
New Orleans Railroad and east of the Mississippi river, in 
this State ; and the said company as soon as, and when 

ever from time to time they have located said line or lines 
of railroad or branches, spurs or laterals thereto, or any of 
them, shall file in the office of the Secretary of State a 
statement showing the general line thereof, so far as the 
same has up to that time been located.” 

Sxo. 8. Be it further enacted, That in order to encour 
age the investment of capital in the works which said com- 
pany is hereby authorized to construct and maintain, and 
to make certain in advance of such investment, and as an 
inducement and consideration therefor, the taxes and bur- 
dens which this State will and will not impose thereon, it is 
hereby declared that said company, its stock, its railroads 
and appurtenances, and all its property in this State neces- 
sary or incident to the full exercise of all the powers here- 
in granted—not to include compresses and_ oil mills—shall 
be exempt from taxation fora term of twenty years from the 
completion of said railroad to the Mississippi river, but not 
to extend beyond twenty-five years from the date of the ap- 
proval of this Act; and when the period of exemption herein 
prescribed shall have expired, the property of said railroad 
may be taxed at the same rate as other property in this 
State. All of said taxes to which the property of said 
company may be subject in this State, hethes for county 
or State, shall be collected by the Treasurer of this State 
and paid into the Treasury to be dealt with as the Legis- 
lature may direct, but said company shall be exempt from 
taxation by cities and towns.” 

“Section13. * * Thatunless said Company shall con- 
struct and have in operation twenty miles of railroad with- 
in three years from the passage of this Act, the Legislature 
shall have the right to declare this charter forfeited.” 

“Section 14. * * Thatall Actsin conflict with this Act, 
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or any part thereof, be, and the same are hereby repealed; 
and that this Act take effect and be in force from and after 
its passage—the public welfare requiring it.” 

At the date of this Act the taxation of railroads was sep. 
arately provided for by the Mississippi Code of 1880, p. 
194, under the heading “ Taxation of Railroads.” The bill 
points to this taxation in general terms. We give a syn- 
opsis of the sections of the Code necessary to exhibit the 
taxation which the general law imposed on‘railroad prop- 
erty at the date of the charter in question: 

Section 597 provides that each railroad company oper- 
ating a railroad in this State shall, on or before the second 
Monday in August of each year, file with the Auditor of 
Public Accounts a complete schedule of all its property, 
real and personal, setting fcrth the length in miles of its 
road- bed, switches and side tracks, showing the number of 
miles and fractions in this State, in each county, and in 
each incorporated town, and the value of the whole, and 
each part as herein subdivided, capital stock, bonded in- 
.debtedness, the rolling stock, depot buildings, workhouses 
and machine shops, car shops, and stationary machinery, 
and the county and town in which situated, and the land 
on which they are situated, together with all other real, 
mixed and personal property. 

Section 599 requires: the Auditor, when this schedule has 
been filed, and also in cases when it has been refused, is 
directed to notify the Governor of the State of the fact, 
who shall proceed to convene the Auditor, Treasurer and 
Secretary of State, who, thus convened, shall assess the 
value of each railroad for purposes of taxation, and shall 
certify the same to the Auditor of Public Accounts 

Section 600 provides the means of ascertaining 
the items and value of the property. This Board of 
Assessors is directed to, value the entire road and property, 
that value is to be divided into the number of miles in the 
State, and the valuation for each county is to be according 
to the number of miles of the road in each. The number 
of miles for the State shall be the product for State taxes, 
and the number of miles in each county the product for 
county taxes; and, having thus ascertained the sums to be 
taxed, they shall certify the same and the facts to the Aud- 
itor. 

Section 601 adds ten per cent. on the amount of taxes 
assessed against railroad companies failing to file schedules 
as directed by Section 597. 
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Section 603 provides that when the valuation so ascer- 
tained and certified has been furnished to the Auditor he 
shall ascertain the taxes due the State and counties, and 
notify the companies ot the amounts due to the State, by 
letter or otherwise, and shall certify the sums due to the 
Several counties to the Clerk of the Chancery Court of the 
county, and the amount due to cities and towns to the 
mayor thereof, and the sums so certified shall be entered 
on the colleetor’s books, to be collected as other taxes; 
and the Auditor shall collect the taxes due the State, by 
distress warrants issued to any sheriff, authorizing the 
seizure and sale ef personal property in the county ; and, 
should the personal property be insufficient, the Auditor 
may sell the entire road and franchise, to the highest bid- 
der, and the purchaser shall be put in possession. 

Section 605. The county taxes are to be collected as all 
other taxes. 

Section 606. “ Railroad property situated in any city or 
incorporated town may be taxed for city and town pur- 
poses, upon a valuation thereof made upon the same basis 
as the property of individuals, and this section is to apply 
to the foregoing as well as to the following modes of tax- 
ation herein provided for.” 

Section 607 provides that every railroad accepting this 
Act, and annually paying to the Auditor of Pablic Ac- 
counts the taxes hereinafter provided for, and signifying 
their acceptance in writing, shall be exempt from all the 
foregoing provisions, except Section 606 in relation to cities 
and towns, and such payment shall be in full of all State 
and county taxes; fifty percent. of the amount paid to be 
placed to the credit o* the counties through which the rail- 
road may pass, to be divided amongst them according to 
the number of miles in each. Lands owned by such rail- 
road companies, and not used in operating the roads, shall 
be taxed as other property and for all purposes. 


PRIVILEGE TAX ON EACH RAILROAD COMPANY. 


Section 608. Each railroad company whose line is, in 
whole or in part, in this State shall, if it accept the pro- 
visions of this Act, pay to the State Treasurer, on warrant 
of the Auditor, on or before the 3lst day of December in 
each and every year, a privilege tax, asfollows. [Here fol- 
lows the existing railroads in the State, their names being 
given and the sums required of each. | * Provided that no rail- 
road company shall be subject to taxation under this chap- 
ter while the same is in process of construction; but if any 


7 


oe oe 


part of any road shall be finished and used for profit the 
part so finished shall be taxed, although the whole road 
may not be tinished.”’ 

The Company organized under its charter promptly, and 
in 1884 had completed for operation a line from Jackson, 
Mississippi, on the Chicago, St. Louis & New Orleans Rail- 
road, to Yazoo City, on the Yazoo river, and proceeding 
thence up the valley of the Yazoo river to Grenada county, 
had completed for operation in 1886 and 1887 one hundred 
and forty miles of road. 

The Railroad Company had claimed exemption under its 
charter, and the claim had been acquiesced in by the rev- 
enue Officers of the State during this time. 

In 184 the provisions of the Code of 1880, before re- 
ferred to, to-wit: Sections 604, 607 and 608, were revised. 

Section 604, so far as it provided for putting a purchaser 
of arailroad under the tax sale therein mentioned, in pos- 
session of the road, was repealed. 

Section 607 was so amended as to give to the counties 
two-thirds, instead of fifty per cent., of the privilege tax. 

Section 608 was amended by increasing the privilege tax 
for each of the enumerated railroads of the Code, and it 
was provided that all other roads not enumerated, and not 
exempt by their charters from taxation, should pay 4 
privilege tax of sixty dollars per mile. Acts of .1884, pp. 
29-30. 

In 1886 the privilege tax for all railroads was increased 
25 per cent. Acts of 1886, p. 23. 

The Yazoo and Mississippi Valley Railroad Company 
was not mentioned in these Acts, but,if taxable, was em- 
braced by the Act of 1884 by the language, “ All the rail- 
roads not named herein, and not exempt from taxation by 
their charters, sixty dollars per mile.” 

The provisions of the Code of 1880 were substantially 
preserved. 

At the succeeding session of 1888, the legislature passed 
an act general in its terms. but in fact intended to deny 
the claim of the plaintiff to exemption under its charter, 
and providing for the collection of back taxes. The first 
section is in these words: 
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“Section 1. * * That every railroad that has failed 
to pay the taxes for which the same was liable for any 
year for which it was so liable, such railroad not being 
exempt by law or its charter from taxation for such years, 
and so being liable to taxation, shall be assessed for, and 
shall pay an ad valorem tax to be assessed as hereinafter 
provided, unless such railroad shall within sixty days 
after the passage of this Act, pay the taxes for which the 
same was liable according to its charter or pay the privi- 
lege taxes for which the same was liable as follows: ifa 
standard or broad gauge road for the years prior to 1884, 
eighty dollars per mile; for the years 1884 and 1885, one 
hundred dollars per mile: for the years i886 and 1887, one 
hundred and twenty-five dollars per mile.” Re @ 

There is a less rate for narrow-guage roads. The road 
of plaintiffis of standard guage, and this Act places it in 
the scale of the roads of the first class mentioned in the 
Code of 1880, and the act of 1884, and the increase marked 
by the different years corresponds with the increase on 
roads of the first-class prescribed by the Acts of 1884, and 
1886, before mentioned. 

The remainder of the Act of 1888 is addressed to the 
mode of valuation, assessment and collection. This Act is 
confined to back taxes, and expires with the collection of 
the taxes for the year 1887, and the years prior to that date. 

The bill was filed to arrest the collection of taxes for 
these years, or the application and enforcement of this Act 
against the plaintiffs’ road on the ground that such taxa- 
tion was a violation of its charter, and it alleges that the 
charter was accepted, and the company organized under it 
expended its money on the work,and was proceeding with 
it in good faith on the belief that it had an exemption by 
its charter, which took effect at its date, and that its ex- 
emption had not expired ; that under this belief, which was 
shared by the revenue officers of the State, it proceeded to 
construct about 140 miles of road penetrating the swamp 
or delta country, though it had not by a “line or branch”’ 
road, extended to the Mississippi river, although its road, 
so far as constructed, had conformed to the scheme of the 
charter, and had reached great and beneficial proportions. 
The taxes assessed and attempted to be collected, are for 
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the years 1885, 1886 and 1887, and in advance of its com- 
pletion, though on parts of its single line which were oper- 
ated in these years for business as a carrier. The taxes so 
assessed amount to $58,000. 

The bill claims moreover that the charter as respects this 
grant, is a contract irrevocable and protected by the con- 
tract clause of the Constitution of the United States; that 
the unwarranted application of the general laws—subse- 
quently passed, as well as the application of the general 
laws in force at the time is equivalent to a direct repeal of 
the charterexemption. That itis an effectual abrogation 
of its privilege of exemption by means of authority exer- 
cised under the State. 


The defendants are the sheriffs and tax-collectors of the. 


several counties through or into which the road extended. 
The Attorney-General and other counsel of the defend- 
ants demurred to the bill. The grounds of the demurrer 
necessary tO notice were, first, that the charter contained 
no absolute exemption, and that the event on which the 
eighth section was to take effect had not happened ; sec- 
ond, that there was no power in the legislature to grant ex- 
emption to this railroad company, because there was at 
the time other railroads subject to taxation by a general 
law, bearing on the same kind of property, and the class 
of owners to which the complainant belonged. thas making 
an unauthorized discrimination. 4 ys (y 

The demurrer was sustained, and the bill dismissed by 
the chancery court, and the complainant appealed to the 
Supreme Court of the State of Mississippi, and that court 
affirmed the decree of the court below; and to this judg- 
ment of affirmance the plaintiff, in error, sned out a writ of 
error under the 25th section of the Judiciary Act. 

The Supreme Court of Mississippi put its judgment on 
the construction of the charter, as did the Supreme Court 
of the State of Louisiana in the case of the Vicksburg, 
Shreveport & Texas Railroad Co., v. Dennis, 116 U. 8., 666. 

If. 

On the part of the plaintiff in error these points are pre- 

sented : 


- 


| 
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First, that the 8th section of the charter grants an ex- 
emption from taxation, the period of exemption to begin 
at the date of the grant. 

Second, that this graut has all the elements of a legisla- 
tive contract binding on the State, and cannot be directly 
repealed, or destroyed—by the refusal of the courts of the 
State to give effect to the contract according to its terms, 
in the application of the laws cited in the previous state- 
ment, in such manner as to deny the existence of the con- 
tract, or to disregard its effect. 

Third, under the contract clause of the Constitution of 
the United States. 

Arr. 1—Sec. 10.°€fis court will for itself determine 
whether there is a contract, and as involved in this deter- 
mination, whether there was power to make the contract, 
and what is its legal effect, and is not concluded by the de- 
cisions of the State court in the given case, construing 
the constitution and statutes of the State affecting the 
subject. On the second and third propositions we cite— 

Bank ?: Knoop, 16 How.. 369. 

Jefferson Branch Bank v. Shelby, 1 Black. 436. 

Unio sity v. People, 99 U.8., 209. 

Louisville & Nashville Railway Co., 0. Palmes, 109 U. 
8., 2h4. | 

Furman v. Nichol,8 Wall., 44. 

Railroad Co., 0. Dennis, 116 U. S., 665. 

The first proposition rests on the construction of the 8th 
section of the charter of the plaintiff in error which ‘s 
found in the preface of this brief, and the declarations, 
avowals, and terms employed in the section, render it novel 
and peculiar, and we find no precedent which, in our view, 
governs the construction ; for, unlike the Louisiana charter 
in Railroad Co. ». Dennis, 116 U. S., 665, where there was 
but the naked phrase “ after completion,” withont other 
indication of intention; we have here an entire section de- 
voted to the subject of the taxation of the railroad prop- 
erty, the extent of the exemption granted as respects the 
kind of property, with a scheme of taxation which was to 
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begin after ‘‘the period of exemption herein prescribed 
shall have expired.” 

We contend that taking the whole expression of legis- 
lative purpose as contained in the section, its provisions, 
declarations and avowals, the legislative will is found, and 
that will fairly appears to be, that the exemption was abso- 
lute to begin presently, but that its duration was to be 
determined by one of two measurements provided, and 
the measure which could be first applied must be ap- 
plied, and that the combined effect of the two parts of the 
clause of the section intended to express the duration o 
the privilege, is to give more than twenty years (as some 
time must elapse before the Mississippi river could be 
reached by a line or branch), but not more than twenty- 
five years from the date of the Act. 

To render what we may say on the subject intelligible, 
we state that the opposing view discards all of the section 
except the granting words—all that precedes and all that 
follows them—and by this process the conclusion is reached 
that the whole section was dependent for its talfing effect 
on the contingency of the company’s extending ‘a line or 
branch therefrom to the Mississippi river,” and as that 
has not yet happened, no exemption can be claimed. 

We submit some argument on the question. thus pre- 
sented, and also, on the other point stated, to-wit: The 
power of the Legislature, under the State Constitution, to 
make a charter contract exempting from taxation the 
property of corporations for profit. 


ON THE FIRST POINT. 


The legislature which chartered the railroad in question 
was impressed with the wants of the district of country 
between the Chicago, St. Louis and New Orleans railroad, 
a road running north and south through the State, over its 
uplands, and the Mississippi river, its breadth being about 
fifty miles east and west, and*its length more thap two 
hundred miles north and south. No direct single line east 
and west from any point on the base, the Chicago’ St. 
Louis and New Orleans road to the Mississippi river would 
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have fulfilled the objects of the charter. Such a line would 
have encountered the difficulties of railroad building through 
the swamp and across streams and over ground subject to 
frequent destructive overtiows, and yet it would afford 
communication by rail to a very limited area of country. 
The connection of the system of roads proposed with the 
river, is spoken of in terms different from those employed 
as to Yazoo City, a perfectly feasible extension. The ex- 
tension of a line or branch to the Mississippi river is to be 
accomplished if found practicable. It is characterized as 
doubtful and does not stand in the scheme projected as 
the paramount object; a sine gua non. It was doubtless a 
thing contemplated as desirable, but it was not absolutely 
required, and was not treated as essential to the develop- 
ment of the country. The term “ practicable” is used as 
investors would understand the word—that is practicable 
with reference to the outlay and the return for it. It is 
possible to make a road anywhere on land. We affirm that 
the connection of the system with the Mississippi river 
was 2 secondary and non-essential object. It is not men- 
tioned in the preamble which describes the scheme as one 
to connect the swamp with ra/lroads. 


So we contend that there is no foundation for the assump- 
tion,that this connection occupied in the system devised, 
such prominence that the legislature was impelled to make 
the aid which the enterprise needed, and which is profusely 
promised dependant on a connection with the Mississippi 
river. It appears in the charter as a thing which might be 
indefinitely delayed and on justifiable grounds, abandoned, 
and yet much benefit accrue to the swamp country from 
lines connecting railroads only. Indeed, it is clear to any 
comprehension that the swamp country, under the ample 
provisions and powers granted in the second section, could 
be thoroughly ed by a system of roads without 
contact with the river at @M, and aid to a road or roads 
was manifestly intended without regard to ultimate ex- 
tension to the Mississippi river. 


We now approach the eighth section of the Act, which it 
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will be perceived relates entirely to the subject of the tax- 
ation of this road or roads and exemptiong. The usual 
scope of such special regulation of taxes is to make the 
regulation exclusive of all other regulations. They are 
intended to be complete for the particular enterprise and 
corporation. It is a rule that when a particular Act 
assumes to regulate the entire subject of it, it is exclu- 
sive. 

Buck vs. Swan, 40 Miss., 268 ; Gibbons vs. Brittenum, 
56 Miss., 232. 

This section, by the avowal in the beginning, by its 
terms and scope, was to be all the law for this corporation 
as to taxation and exemption. It declares that the prop- 
erty which the investors are invited to create, when it shall 
come into existence, shall stand toward the tax laws exist- 
ing, and to follow, under two conditions—one of exemp- 
tion and one of taxation, and exemption shall precede 
taxation—exemption first and taxation afterward. 

The avowal of an intention to make certain the taxes 
and burdens which are to be borne and those to be fore- 
borne,cannot be rejected. The investors are told by it 
that they need not explore the revenue laws of the State 
existing, nor speculate as to those which may follow, but 
to look to the terms of this section as a certain guide, and 
in the face of such a declaration, and in view of its object 
silence is negation; as nothing pertaining to taxation and 
exemption was to be left unsaid, nothing is to be implied. 
It cannot, in the face of the explicit declaration contained 
in this section, be maintained, that in spite of ithe legis- 
lature intended to reserve tacitly the power to tax the 
property to be brought into existence at will,to an indefi- 
nite extent, and for an indefinite time, that is, until the 
happening of an uncertain event in the future, to-wit: the 
crossings of the swamp country by a line or branch to the 
Mississippi river. 

The explanation of an omission so important, after ap 
avowal so explicit, is, that the Legislature assumed,that the 
exemption was to have its natural and usual beginning at 
the date of the grant. The section is pregnant with this 
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idea. It speaks only of a taxation after the period of ex- 
emption herein granted shall have expired. The sugges- 
tion that when exemption is postponed to a future event, 
taxation, until the event happens, must be implied, begs 
the ques.ion in issue. We urge the omission to speak asa 
reason why the exemption was not to be postponed, and 
taxation was to awaititsexpiration. The peculiar charac- 
ter of the section, novel and unusual in its provisions and 
avowal, reverses the rule,and excludes those inferences and 
implications in favor of taxation when an Act is merely 
silent as to the particular subject of taxation, or as to a 
time when taxation shall begin. We call attention to the fact 
that the taxation which is to follow exemption, differs in 
one importart particular from that which, according to the 
opposing view, is to fall on the property before exemption. 
If it is conceded that the idea of valuing the road as a unit 
and payidg the whole tax in a lump sum to the Treasurer 
is merely a convenience as it stands in the eighth section, 
still it is a change, but, in addition to this, there is an ex- 
emption perpetual'in duration, of taxdtion by cities and 
towns. Whereas, by the then existing law, cities and 
towns were allowed to tax'railroads. This is to have the 
heaviest burden fall on the enterprise while in progress, 
and ‘the lighter after ‘the most difficult part has been ac- 
complished. 

The suggestion that the enterprise in progress was aided 
by the general law exempting railroads in process of con- 
struction from taxation,must be measured by the qualifica- 
tion,that these words are limited tosuch parts of the line 
as dre unfinished to completion fcr use. These words are 
followed in the general law of the Code before cited, “ but 
if any patt of any'road shall be finished and used for 
profit the'paft so finished shall be taxed, although the 
whole road may not be finished.” 

Cote, 195, & 608. 

This exemption is not to be regarded as exemption dur- 
ing the time of outlay in theenterprise. The privilege ‘is 
df very little practical value. The Legislature knew ‘the 
course-of railroad’making in the country. Starting ‘from 
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some important center or base,the road progresses and sta- 
tions and villages spring up. The people on the line eager. 
ly demand transportation, so there is a finishing for use of 
the line in progress. The application of the general law 
of railroad taxation does not supply or render needless the 
aid promised. This road, for example, is now complaining 
of a very heavy taxation imposed in its progress to com- 
pletion, and before it is finished, and during the period of 
heaviest outlay. It was never the course in this State to 
tax unfinished work. The exemption is illusory, and when 
its practical value is estimated it will be apparent that the 
Legislature could not have regarded it asa contribution to 
the enterprise of such exceptional difficulty,as it was re- 
garded at the time of the charter. See the extent of the 
privilege tax of 1885, 1886 and 1887 bearing on an un- 
finished road, Act of 1888 before cited. 

The eighth section of the charter, viewed asa whole, 
evinces an intention that exemption shall begin at the date 
of the Act. Its terms and declarations can be reconciled 
onno other rational conception of its import. 

Assuming the beginning point of the period of the ex- 
emption to be at the date of the grant, and that taxation 
was to begin only after the period had expired, it was im- 
portant that the duration should be fixed, and the peculiar 
form in which that duration or extension from the date of 
the grant is expressed,is due to a purpose to give as much 
of the standard period of exemption after the road reached 
the river,as might be obtained out of a whole period of 
twenty-five years. 

It is not uncommon to express duration with reference to 
an event in the future by fixing a certain number of years 
after the event in the computation of a longer period. The 
privilege is to last for twenty years from one event, but not 
to extend over more than twenty-five years from another 
event, the approval of the Act, altogether. The Legisla- 
ture assumed. in adopting the form and words of the grant, 
that the exemption was to begin at the date of the Act. 
If the grant had been made by one part of the granting 
clause, the first,for a term of twenty years from the com- 
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pletion of said railroad to the Mississippi river, the period 
| of taxation would have been indefinitely postponed, and 
might not happen at all if the connection with the river 
should be found impracticable by the investors. It was 
therefore necessary ,on the idea that, left without other 
words, it would give an exemption of indefinite duration, 
4 and to taxation indefinite postponement that the words 
“but not to extend beyond twenty-five years from the date 
of the approval of this Act” should be added. The effect of 
the two parts being to bring the actual duration within the 
period of twenty-five years from the date of the Act. Itisa 
common use of “from” to convey the same idea as “beyond.” 
The Legislature was expressing extension from a point as- 
sumed, and we find the words extend “beyond” and “from” 
as conveying the one idea. The words “but not to extend” 
apply not to the definite term of twenty years, but to a 
period of exemption of contingentduration. The privilege, 
the dimensions of which are measured by the joint effect of 
the two parts of the granting clause, was not,by the purpose 
to give it a certain extension beyond an event in the future, : 
“ to be made to cover a period of enjoyment longer than <7 
| twenty-five years as the utmost limit. If the design was to : 
give twenty years on the condition of reaching the river it 
would have been needless to qualify the first part, and the 
supposition of the purpose to make the privilege depend- 
ant altogether on the doubtful event, a supposition which 
belies the spirit and soul of the charter, may find an equal- 
ly hostile temper in the added limitation in the second 
part as a penalty on delay in reaching the river, for it would 
in that view operate to discount the twenty years by every 
year of delay over five years in reaching the river. “” 


Looking at the Acts of the Legislature of 1882, we search 
] in vain for the evidence of a spirit so grudging, as to this 
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most desired work of greatest difficulty, that aid promised 
with energetic profusion, should be delayed until the chief 

| difficulty had been surmounted, and only on conditign that ¢ 
without aid it should be surmounted, and if delayed choald “7 
cut down the reward promised. 

It is only by a complete surrender to the idea that the 
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legislature intended to falsify its promises that we éxtract 
from the 8th section of the charter the startling result of a 
heavy, unlimited taxation reserved as a vis a turgo and a 
possible exemption and then a milder taxation. 

This feat is accomplished by cutting away all the §th sec- 
tion except the words “shall be exempt from taxation for 
a term of twenty years from the completion of said rail- 
road to the Mississippi river; but not to extend beyond 
twenty-five years from the date, etc.,” and repelling the 
idea that extension alone was in the mind of the legislature 
and that the words were intended to fix the termination 
and not the beginning of the exemption. With the section 
thus dislocated or mutilated, it is hoped to construct a 
reasonable doubt whether an absolate or contingent exemp- 
tion was intended. And the contingent exemption being 
more favorable to the State as the matter is viewed after 
the fact,that consideration will turn the scale. 

The 8th section, by this view,is not to take effect in any 
of its provisions unless the event,considered doubtful at the 
time,should happen, and that event being still delayed, 
the section is no protection from taxation, notwithstand- 
ing much work has been done, work of great public utility, 
in which the State promised assistance. 

The Mississippi Legislature, of 1882, granted many rail- 
road charters. There was in all of them, with perhaps one 
or two exceptions, an exemption from taxation for twenty 
years ; that seemed to be thestandard period. The charter 
to.the Yazoo and Mississippi Valley Railroad was the 
earliest charter. There is much copying from this charter, 
and Mone we select, because it relates to a railroad now 
in existence from the Chicago, St. Louis and New Orleans 
Railroad at. Durant, Holmes county, to Aberdeen, in 
Monroe county, a roac¢ running north-east and through the 
uplands of the State east of the Chicago, St. Louis and New 
Orleans road. 

Section 8. * * “that in order to encourage the invest- 
ment of capital in the works which the said cumpany is 
hereby authorized to construct and maintain, and to make 
certain in advance of such investment, and as an induce- 
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ment and consideration therefor, the taxes and burdens 
which the State will, and will not impose thereon, it is 
hereby declared that said company, its stocks, its rail- 
roads and appurtenances, and all its property in this State 
necessary or incident to the full exercise of all the powers 
herein granted, not to include oil mills and compresses, 
shall be exempt from taxation for aterm of twenty years 
from the date of the approval of this Act, and when the 
period of exemption herein prescribed shall have expired, 
the property of said railroad may be taxed at the same 
rate of other property in this State. All of said taxes to 
which the pruperty of said company shall be subject in 
this State, either for county or State, shall be collected 
by the Treasurer of the State, and paid into the treasury 
to be dealt with as the legislature may direct; but said 
company shall be exempt from taxation by cities and 
towns.” 


We do not find it easy to discover an intention to be 
less favorable to the more difficult and doubtfal enterprise,~ 
than to one perfectly feasible in all respects; the feasible 
project gets an absolute exemption for twenty years, while 
the one, the difficulties of which are emphasized, according 
to the opposing view, gets an exemption for twenty years 
contingent on surmounting the difficulties and reaching the 
Mississippi river, and withal subject to be discounted for 
every year over five years allowed to reach the river. 


A contingent exemption would be a departure from the 
ordinary rule. The policy of the State has been to grant 
exemption to railroads in their charters, for a limited time. 
Twenty years is ordinarily given for a railroad in any 
direction in the State. It seems to be considered that any 
railroad that is worth operating, pays for the exemption 
by its indirect benefits to the country it serves. If it falls 
short of completion toa known terminus, or fails to reach 
points on the projected line indicated in the charter, the 
exemption for so much as has been constructed, is never 
forfeited. If the line is short, the concession by the State 
is small, and compensated to the public in its use. 
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ON THK SEOOND. POINT; 


All that is contained in the constitution of Mississippi 
on the subject of the taxation of property, is found in two 
sections of article 12. See Code of 1880, p. 35: 

“Sc. 13. The property of all corporations for pecuniary 
profit shall be subject to taxation the same as that of in- 
dividuals.” 

“Sec. 20. Taxation shall be equal and uniform through- 
ont the State. All property shall be taxed in proportion 
to its value to be ascertained as directed by law.” 

This article,in other sections evinces a purpose to guard 
the State and counties against becoming burdened with 
debt by loaning credit to, or becoming stockholder in cor- 
porations or associations, and against the creation by them 
of a paper currency. Secs. 5, 12, 14. 

It is worthy of note that the constitution is silent as. to 
charters of incorporation, reserving no power over them, of 
repeal or alteration in any respect. It is silent as to the 
power to grantexemptions from taxation ; and so far from 
exhibiting any jealousy of charter contracts, or alarm at 
the scope given to the contract clause of the constitution 
of the United States by the Supreme Court of the United 
States, the constitution of Mississippi nowhere speaks 
of contracts except to forbid the legislature to pass any 
law impairing their obligation. Art. 1, sec. 9. 

The bargaining away of the public powers was not an 
evil of such proportions, in the opinion of the Constita- 
tional Convention as to demand restrictions to be placed 
on the discretion of the legislative body. 

The contract clause of the Constitution of the United 
States is freely endorsed with its load of judicial exposi- 
tion, and in full view of its bearing. 

There is found in many State constitutions of that 
period, (1869) restrictions of the power to a exemptions 
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from taxation, as leading to mischief, in uSe of that ad- 


mitted power, but in the constitation of Mississippi there 
is no attempt to deal with the subject at all. 
lts framers saw the evils of a paper currency, dependent 
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on uncertain security for its redemption, and the evils of 
public debts ther. conspicuous in many States, and espe- 
cially in the neighboring State of Tennessee, and proceeded 
to guard against these by language directed unmistakably 
to that object, as is to be expected where, by an organic 
law, power is to be defined, or regulated, te avert known 
mischiefs. 

If the purpose was toe revolt against the doctrines of the 
Supreme Court of the United States, as to charter contracts, 
there was in a constitution before them—the constitution 
of lowa—a short form for making all charters repealable. 
“All charters of incorporation shall be subject *o re- 
peal.” 

If the property of corporations for pecuniary profit was 
to be excluded from the benefit of exemption from taxa- 
tion, the purpose weuld have been expressed thus: ‘ The 
legislature shall not exempt from taxation the property of 
corporations for pecuniary profit.” 

If the idea was to allow exemptions of such property, 
bat to make them repealable, we would expect to find it ex- 
pressed in these words: “ All exemptions of property from 
taxation shall be held at the will of the Legislature.” 

If this qualification was intended to apply only to cor- 
porations for pecuniary profit, the idea would find expres- 
sion thus: “ All exemptions from taxation of the property 
of corporations for pecuniary profit shall be repealable.” 

The idea is simple, and would have taken the form of 
expression supplied by average capacity, applied to ex- 
amples everywhere to be found, of apt language for ex- 
pressing it. We do not find it. 

It seems to be very clear that jealousy of the contract 
power—jealousy of corporations, jealousy of the privilege 
of exemption, find their roots and germs elsewhere than 
in the convention which framed this constitution. 

The meaning of the two sections of Article 12 heretofore 
quoted, (Sections 13, 20.) was discussed in Mississippi Mill« 
» Cook, 56 Miss. Rep , 48, and the conclusion réached by two 
of the three judges, that exemptions by charter contract 
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of the property of corporations for pecuniary proiit are 
forbidden by the first mentioned section (13), that is: ex- 
emptions by contract binding on the Legislature. The 
question has not been touehed by that court sinee, and 
until 1884 we find no instance in which a repeal of a ehar- 
ter exemption has been enacted. There was a writ of error 
to the Supreme Court of the United States in Mills » Cook, 
but ata session of the Legislature occuring while the writ 
was pending there was a legislative compromise, by the 
terms of which the writ of error was dismissed by the 
plaintiff. 


The result in the case cited cannot be regarded as a set- 
tlement of the question. There was not only the fact of 
dissent expressed on the bench, at the time, but the reas- 
oning of the dissenting opinion takes from the decision of 
the majority all basis in logic or in precedent. 


There is a concession that the exemption of the property 
of individuals, not associated under a charter, by legisla- 
tive grant, whether repealable or irrepealable, is not pro- 
hibited, nor is the exemption of corporations for profit 
forbidden. Exemptions from taxation is admitted not to 
be anevil. It belongs to the taxing power as part of it. 
The exemption of such property is con¢eded not to be a 
discrimination under the “equal and uniform” clause as it 
has been held to be elsewhere. The conelusion, therefore, 
that exemption by charter contraet is prohibited, seems 
fanciful and strained. 


It is indeed curions that constitutional prohibition in 
reference to a matter of such great practical importance 
should be discovered in a constitution where the subject of 
exemption is not mentioned, norany equivalent expression 
employed. A limitation of an admitted power of great 
practical value, and constantly exercised, is thought to be 
discovered, although none of the known methods of giving 
expression to itis employed. 

We mention here that the Iowa case, brought into view 
in the discussion in Mills » Cook was decided after the 
Constitution of Mississippi had been adopted. That de- 
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cision was made in 1874 It does not farnish a rule for in- 
terpreting the Constitution of Mississippi of 1869. 

We ask attention to the dissenting opinion of Mr. Jus- 
tice Chalmers as it appears in the case reported, and before 
cited. Wecan add nothing to the argument there, and 
think it needs no support. 

We saggest, however, that the compound character of the 
property of private corporations, the franchise, the stock, the 
visible ana tangible property, the plant, etc. etc., admitted 
of ovpressive, or double taxation, and lead to what may be 
termed commutation of taxes, the adoption of certain 
standards of valuation of the whole enterprise in crite 
public sometimes suffered. Cew&, 7« $727 <€ 

With these known peculiarities of the property of cor- 
porations, and the known practice in taxation, the conven- 
tion might well declare, that valuation and taxation of such 
property, should be arrived at in the same manner as in the 
case of individuals, by finding the valuation of everything 
that would be answerable for debts, and the taxation by 
the same standards applied to individuals. 

It is irrational to proceed on the idea that a purpose hos- 
tile to contract exemptions must be attributed to the con- 
vention although no traces of it are anywhere found. 

It cannot be assumed that the legislature of 1882, in 
adopting all the usual terms of contract stipulations, stat- 
ing the inducement and consideration on both sides in re- 
spect to a public work pertaining to the “public welfare” 
supposed it was not making terms that were binding, or 
that section 8 stood ina different plight from the stipula- 
tion as to freight rates and passenger rates of transporta- 
tion, which has been held to be a bargain, in the charter 
under consideration. 

Stone et. al.. v. Yazoo and Miss. Valley R’y Co, 62 
Miss., 607. . 

It cannot be affirmed that the investors entered into the 
stipulations on the idea that they were not binding. In- 
deed the idea most prominent is that the enterprise was 
one of exceptional public importance, and the legisla- 
ture was offering the inducement of inviolable pledges to 
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those who would undertake it, and there is something of 
force in the view expressed by the judge of the circuit court 
of the United States in an opinion recently announced re- 
ferring to this enterprise, that it had more of a public than 
a private character. The terms of the charter have all.the 
character of a proposal, not to Incorporate a company only, 
but a proposal to the company to undertake a public work 
on certain terms. Such a proposal made to individuals, or 
associations not “incorporated” if accepted would bind the 
legislature; why not if accepted bya corporation ¢ 

We insist that if the exemption claimed is found in the 
charter, the application of the tax laws to it by State au 
thority, stands on the footing of a repeal and the decis- 
ion of the State court uphold the authority. 


W. P. & J. B. HARRIS. 
Jor Plaintiff in Error 
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The counsel for the defendant in error having inter- 
posed their motiong tu dismiss the writ of error in this 
case for want of jurisdiction to review the judg- 
ment of the Supreme Court of Mississippi, because of 
the absence from the record of any federal question 
decided, and the motion having been made after the 
filing of his brief on the merits, the counsel for the 
plaintiff in error supplements the brief already filed, 
by submitting this on the point made by the motion 
on the question of jurisdiction. 
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The corporation, plaintiff in error, is not named in 
the act of 1888, which has been applied to it by the 
decision of the Supreme Court of Mississippi, but the 
intention of the legislature to embrace the plaintiff in 
error in the class of railroad companies which had 
“escaped taxation” is asserted by that court. The 
effect given to the act, is the act. The intention im- 
puted to the legislature is the intention of the legisla- 
ture, for the purposes of this case and question. 

It therefore follows that the act of 1888, though 
general in its terms, was intended to deny the claim of 
exemption founded on the charter contract. 
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If the act had referred to this railroad in terms, or 
if it had by its language required all railroad com- 
panies to pay taxes: or the revenue officers to collect 
taxes from all railroad companies which had not paid 
taxes during certain years in the past, the validity or 
invalidity of the act as applied ¢o the plaintiff in error 
would have been dependent on the same inquiry which 
arises here, Is there a charter contract, affected by the 
subsequent law as it has been interpreted and applied 
by the State court ¢ 

If there is no contract of exemption, a law directly 
reguiring taxes to be collected of the railroad com- 
pany would be valid. If there is such contract the 
law would be void as applied to this company. It is 
the judicial application of the subsequent law to this 
railroad company, that makes the law a violation of 
the contract, if there be a contract. 
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It is not material whether the judicial application of 
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the law is based on the ground that there is no bind- 
ing contract at all, or upon a view of the contract by 
the State court, which is supposed to admit of the 
application of the law. The question is. by what 
court is the existence of the contract and its scope and 
obligatory terms to be determined ? 

The general rule that the interpretation given to 
State constitutions and laws, by the courts of that 
State, will be followed by this couri, does not apply to 
cases arising under the contract clause of the Consti- 
tution of the United States. 


In Ohio Life Insurance and Trust Co. v Debolt, 16 
How, p. 432, this court speaking of the rule of inter- 
preting State laws, said: “But this rule of interpreta- 
tion is confined to ordinary acts of legislation, and 
does not extend to contracts of the State though in the 
form of laws. For it would be impossible for this 
court to exercise any appellate power in a case of this 
kind, unless it was at liberty to interpret for itself the 
contract between the parties.” This is a settled doc- 
trine. The most striking and instructive case on this 
point is University v. People. 99 U. S., 309. In that 
case the constitution of a State and alaw passed under 
it, of a general nature were made to apply by the State 
court to a corporation or to its property by an 
“erroneous construction of the contract” of exemption 
conferred by a former law under a prior constitution. 
If the construction of the contract by the State court 
had been correct, the subsequent law was valid, but if 
erroneous it was clearly invalid if applied to the cor- 
poration claiming the exemption. So this court held. 

A law valid as applicable to aclass of subjects, may 
be invalid if applied to a particular subject, for to so 
apply it is to hold that the legislative intention was to 
give it that application. In this sense the decision or 
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judgment of the State court may be said to impair the 
obligation of a contract. 

In the case of Bank v. Knoop, 16 How. 369, this court 
speaking of the application of a general law taxing 
banks to the particular bank in that case, which had 
an exemption, recognizing the effect of the judicial 
application of the law, said, ‘“‘The decision of the 
Supreme Court of the State is before us for revision 
and if their construction of the contract in question 
impairs its obligation we are required to reverse their 
decision.” p. 391-2. 

It may be conceded that the erroneous construction 
of contracts by State courts standing alone, does not 
authorize the revision of their judgments here; yet 
where the misconstruction is made in the application 
of subsequent laws to the contract, and the contention 
is that the law so applied, is applied because of the 
erroneous interpretation of the scope of the contract, 
the judgment is reviewable here. 

The inquiry whether this is a contract and what is 
its scope, is one always made here, in this class of 
cases because the validity of the subsequent law de- 
pends on this inquiry—and, whether though apparent- 
ly valid it is applicable to the subject protected by the 
contract set up in the record, depends on the same in- 
quiry. Itisthe giving effect judicially to the law, as one 
intended to apply to the given subject, that makes the 
case for the appellate power of this court, and not the 
law, which is harmless until so applied. 


It is not material that the subsequent law is harmless, 
or so worded as to be harmless in itself, or that it 
might be inapplicable if rightly construed and ap- 
plied. The contention of the plaintiffin error is, that 
it cannot be applied to its property because it is pro- 
tected by a contract of exemption. The State court 
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has applied the law to the railroad of plaintiff in error 
on its view of the contract with the State, and has up- 
held proceedings under the act against the plaintiff in 
error by the revenue officers of the State, on its con- 
struction of the charter contract, denying that the 
company is entitled to the exemption claimed under 
the contract. On the true construction of the contract 
the interpretation contended for by the plairtiff in 
error, the act is invalid if intended to apply to it. 

The case of Railroad» Dennis, 116 U. S., 665, was the 
application by the State court of general revenue laws, 
to a corporation claiming exemption under its charter 
from taxation, as we understand the case as reported. 
The laws were valid as applied to other railroad com- 
panies or corporations. 

The contest was about the meaning and scope of the 
contract of exemption. If the plaintiff in error was 
right in his view of the contract, then the act was in- 
valid as to it. but if the State court was right in its 
view of the meaning of the contract, then the general 
Jaw was valid as applied. This court entertained the 
writ of error, and exercised the right to examine the 
charter contract for itself and came to the conclusion 
that the State court had rightly construed the contract 
and affirmed the judgment by a majority. The dis- 
senting judges holding that the State court had erro- 
neously construed the contract. 

The case now before the court is that of a general 
law applicable to a class of railroads. The judgment 
of the State court gave effect to that law as being in- 
tended to apply to this railroad company—a law with 
such intention and application is invalid, if the rail. 
road company has a contract of exemption, as claimed 
by it. 

If the court finds that the State court has construed 
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the statute in question here directing taxes to be as- 
sessed upon and collected from railroads as intended 
by the legislature to apply to this particular company, 
effect has been given to the law, just as though the 
legislature had named this company in the act. The 
intention ascribed by the court becomes part of the 
law. Itis claimed that the act with such intention 
and effect violates the charter contract erroneously 
construed by the State court. This gives the ground 
for revision here | 

The counsel for the defendants in error seek to avoid 
this conclusion by insisting that the act of 1888 which 
is set out substantially in the bill and which is found 
in the State acts of 1888, p. 49, does not impose any 
tax and provides only for the enforcement of revenue 
laws existing at the date of the charter; and in short 
that itis no new imposition of taxes though there is 
a new law, relying upon the precedent afforded by 

Kennebeck Railroad v Portland R. R., 14 Wall, p. 25. 

Dessauaure v Gillard, 127 U.S8., 216. 

New Orleans Water Works 0 Sugar Co., 125 U S&., 
18, and Cases there collected. 

There is a mere semblance of analogy. 

The peculiar character of the charter exemption of 
the railroad is, that it not only binds the State as to 
future burdens imposed by subsequent laws, but to 
abstain from enforcing those imposed by laws existing 
at its date. Itis a contract to suspend the existing 
laws during the period of exemption, as well as to ab- 
stain from future impositions: Such is the general 
scope of these contracts. It isa palpable breach of 
the contract to direct by legislative authority that the 
existing laws be enforced by means of an assessment 
to be made and taxes to be collected on such assess- 
ment. It is a legislative direction to charge the prop 
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erty of the railroad company by an assessment when 
the contract forbids it. 

The assessment is practically the charge of taxes. 
It is the imposition of the tax in truth 

It is the settled law of Mississippi that the assess- 
ment creates the charge, and without it there can be no 
delinquency and no collection. It is a fundamental 
requirement. 

Davis v. Varnarsdale, 59 Miss., 367, 369, 370. 

Virden vo Bowers, 65 Miss., 1 

On pages 6 and 7 of the record will be found the first 
section of the act of 1888, and the bill, as will be seen, 
refers to the act by its page in the statute book, and 
gives the substance of the other sections. R. p. 7. 

The effect of the act as applied, is to put in force 
every revenue law increasing the ad valorem tax re- 
quired by the constitution of the State, enacted since the 
act incorporating the plaintiff in error, and prior to 
1888, and every act increasing the commutation 
railroad tax. It especially puts in force a law 
of 1884 repealing all railroad charter exemptions 
in furtherance of a scheme of taxation for levee 
purposes, embracing all real and personal estate. An 
act of 1884, Acts of 1884, p. 140, in the fourteenth sec- 
tion, contains this language, after directing railroads 
to be taxed: “Any exemption from taxation, donation 
of. taxes or other such provision contained in the char- 
ter of such railroad company or other corporation 
* ° . to the contrary notwithstanding.” 

The complainant does not in this case complain of the 
levee tax; and the subject is mentioned in order to 
show what is the effect of a law putting revenue laws 
generally in force against the railroad company. 

It will be noted that the original bill set out in the 
record, pp. 4, 5, alleges that the railroad company had 
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not been charged with taxes, nor required by the 
revenue officers to pay taxes. Its property had never 
been assessed. It had never been valued during the 
four or five years of its existence. Its exemption had 
been conceded. It wasnecessary for the legislature to 
fix its privilege tax, or commutation tax, and to pro- 
vide for the valuation and assessment of its property. 
Without sucha valuation and charge, no tax could 
be constitutionally collected. Indeed while general 
revenue laws may authorize the tax, it substantially is 
imposed only by the assessment or law providing for 
assessment. 

The subsequent act directing former laws which, on 
the contention of the plaintiff in error are inoperative 
by the contract, to be put in force against the railroad 
company, by assessment of taxes, is a violation of the 
terms of the contract as construed by the plaintiff in 
error, and, as we contend, construed correctly. 


It would be an easy method of defeating the con- 
traci clause of the constitution, by legislative action, 
in the plainest case of exemption from taxation, by 
passing a law to put the laws existing at the date of 
the contract in force against the other contracting party, 
general laws for the collection of taxes on property, 
real and personal, on the pretence that the judgment 
of the State court giving effect to the subsequent 
legislation, was in fact but the enforcement of laws in 
force at the date of the contract. 

Itis begging the question. If the contract existed, 
the laws did not exist as against the railroad company. 
The contention is, that the contract, if valid, suspended 
the existing revenue laws or rendered them inoperative. 
The Constitution of the United States operating on 
the contract, suspended the laws, and re-enacting them 
or putting them in force, by State authority is a viola- 
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tion of the contract and of the constitution. It would 
be strange indeed if the judgment of the State court 
giving effect to the subsequent law and upholding pro- 
ceedings under it, was not reviewable by this court. 
The bill of complaint in the suit charges that the 
assessment of the property was made under the subse- 
quent law, by machinery and tribunals appointed by 
it, and that the commutation tax was fixed by that law. 
These were the proceedings arrested on the prayer of 
the bill. The bill raised the question directly, point- 
ing out the contract, giving it a construction and com- 
plaining that the subsequent law in subjecting the 
property to assessment, was equivalent to repealing 
the charter, or denying its legal effect. The decision 
of the Supreme Court of Mississippi upheld the pro- 
ceedings thus challenged on a construction of the 
charter that no exemption was contained in it. 


It is not material to jurisdiction in this court, that 
the State court construed the contract rightly. The 
federal question was before it, and decided against the 
plaintiff in error, and no independent ground appears 
on which the judgement could rest The contract was 
denied, and the subsequent law upheld. 

The cases cited from 125 U. 8., 127 U.S., and 14th 
Wallace. show that not only was there a question in- 
dependent of the federal question in the record, and in 
the case before the State court, but that the question 
was broad enough to cover the case, and that the State 
court actually decided it to be sufficient to dispose of 
thecase. Nothing ofthe kind appearsin the case now 
before the court. We repeat that the law of 1888, fixing 
the commutation tax, directing the charging of the rail- 
road property By an assessment, thus assuming that 
there was no exemption by the intention imputed to 
the legislature in enacting it by the State court, is, in 
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the language of the bill, equivalent to a repeal of the 
charter contract; however, such purpose may be 
sought to be disguised. If the railroad company has 
a contract of exemption, that contract is abrogated if 
the proceedings under the act in question shall be 
upheld. To direct taxes to be assessed against the 
railroad when taxes or tax laws are suspended by on- 
tract is the imposition of the taxes. 

The case of University v People before cited is 
authority of the greatest weight for the proposition 
that on a question of contract by a State through a 
law, this court will decide for itself the constitutional 
capacity of the legislature to make the contract, as in- 
volved in the principal inquiry, and cannot be con- 
trolled on such a question by the judgment of the State 
court. 

This is of course true of the judgment reviewed on 
writ of error. We understand the principal to go fur- 
ther, and it is carried further by the case of Carroll 
County v Smith, 111 UY. S.. 556. 

[It may be stated that the fact that the State court 
has put aconstruction ona constitutional provision 
in a contract case, is influentialin this court as author- 
ity only where such decision has been recognized as a 
precedent and by practice to an extent that it must be 
regarded as established on a solid basis of judicial 
and legislative recognition. 

There has been no subsequent judicial recognition of 
the decision of the Supreme Court of Mississippi in 
Mississippi Mills v. Cook, 56 Miss., 40. Nor has there 
been any legislative practice bearing upon it. The 
Constitution contains no reservation of power to repeal 
or alter charters, nor any prohibit®® to make con- 
tracts, but does contain a very positive declaration 
that the legislature shall not violate contracts. There 
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is no prohibition to grant exemptions, and since the 
decision in that case exemptions in charters have been 
frequent. 

The decision of the State Court in the present case 
does not recognize the case of Mississippi Mills v. Cook, 
nor does the act of the legislature of 1888, in question 
here, use any words of repeal. On the contrary, 
viewed without the influence of the decision in this 
case, it recognizes the inviolability of exemptions. 

The case cited, therefore, has no external support, 
and is without the recognition necessary to give its 
doctrine the stability of settled constitutional law. 
It was by a divided court. with a dissenting opinion, 
which overthrows, as we think, the artificial reasoning 
and refined logic of the majority, not themselves 
agreed. To avoid repetition, beg to refer to the brief 
of W. P. and J. B. Harris on the principal question, 
p. 18. 

The legislature reserved no right to repeal in the 
charter of the railroad company. The section granting 
the exemption is in its terms and stipulations a con- 
tract as to the taxes which the railroad shall bear 
when it shall be brought into existence. The consid- 
eration is set out. The legislature supposed it was 
doing what the act declares—making a contract with 
the railroad company as to what taxes and when taxes 
would be exacted. 

The decision in Mills v. Cook and the position it held 
in the law and jurisprudence of the State was not such 
as to admonish the world that the legislature could 
make no binding contract of exemption with corpora- 
tions ; and this charter was accepted on the belief that 
a binding contract was made. 

The isolated case by a divided court, asserting a 
lurking principle in the Constitution giving power to 
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make contracts of exemption and to break them, is not 
sufficient to put the decision in this case beyond the 
pale of revision by this court. 

That the public powers residing in a sovereignty 
may be limited by a written constitution is the estab- 
lished American idea, but as these exist for the benefit 
of the people, a limitation of them by constitutions 
must be as clear and as obvious as must be the inten- 
tion to surrender them, or suspend them by acontract. 
Certainly the same rule ought to apply. 


This court is the guardian of the rights protected by 
the contract clause of the Constitution. It knows no 
superior. The object of the provision of the Constitu- 
tion of the United States protecting contracts would be 
defeated, unless this court asserts and exercises the 
power to judge of the contract and of its violation. 

Notr.—The act incorporating the Yazoo and Missis- 
sippi Valley Rallroad Company is cited by its date a 
and title in the bill of complaint (Record, page 2), and 
this reference is followed by a recital, or what was in- 
tended as a recital of certain parts of the charter, 
pages 2and 3. In these parts, as given in the bill as 
it appears in the record, there are some omissions of 
words and some substitution of words. These inaccu- 
racies are unintentional and have crept in by mistake or 
oversight. The variations are here noticed, and the 
court is asked to refer to the charter, to be found in 
the acts of the Mississippi legislature of 1882, p. 838. 

On page 2 of the record appears the preamble in 
which ‘*the” is omitted between “with” and “ true.” 
‘With the true” is the language. On the 8th line the 
language of the act is “ legislative sanction and liber- E 
ality.” The third paragraph of the preamble omits 
“maintenance” after “construction” in the second 
line; should be, “construction, maintenance and op- 


a 


ee 


eration,” and the word “wealth” should be inserted 
after resources in the third line, and the “ &«” should 
be discarded. 

We note mistakes on the third page of the record 
purporting to give the second section of the charter. 

In line 7 “the” is used for “said” and “ there 
to” is used for “therefrom” inthe eighth line. The 
language of the act is “ one of said lines or a branch 
therefrom.” 

In line 9 the word * practical 
cable.” 

In line 12 “railroad ” is omitted; should be, “ lines 
of railroad,” and “ thereof” should be “* therefrom,” 
and the words extended to” should be used before 
“or pass through.” ‘“ One of said lines of railroad or 
a branch therefrom be extended to or pass through, ” 
is the language of the act. 

In the 20th line “the” should be “ said. ” 

In line 2? the word “main” is omitted before 
“line.” It should be, “ main line or branches.” 

On the same page, reciting the 8th section of the 
charter, in the 4ist line the word “ but” is omitted; 
it should be, *“ but not to extend.” 

The 43d line should be corrected so as to read, * the 
property of said railroad may be taxed.”’ 

W. P. & J. B. HARRIS, 
For Plaintiff in Error. 
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This case comes up from a decree of the chancellor 
sustaining the demurrer of defendants to the bill of 
complaint filed by the appellant, enjoining the collec- 
tion of taxes that were about to be collected by the 
sheriff of the various counties through which it was 
operating its line of road. 

The assessment was made under the act of the late 
Legislature. (Acts 1888, p. 49.) 


The complainant files its bill, claiming an immu- 
nity from a common burden imposed on all property 
of like character in the State, on the ground that it is 
exempt from such common burdens by its charter for 
a period of twenty live years from the approval of the 
charter, subject to be lessened by an early completion 
to the Mississippi river. 

We assume that the Legislature meant to include in 
the act of 1888 all roads not exempt by law or by 
charter; that is, that all roads not exempt by law or 
by a valid clause of exemption in their charter, should 
be assessed and pay taxes. If the exemption clause of 
the charter was in excess of the legislative power it 
was inoperative and void and conferred no real exeMp- 
tion from taxation. It was exempt neither by law nor 
by its charter from its share of the common burthen. 
[t could have no more privileges or immunities in re- 
gard to its liability to taxation than if its charter con- 
tained no such clause; and a general law selecting all 
objects of like character for taxation would embrace 
and render liable to taxation the object thus sought 
by its charter to be exempted. Its exemption clause 
could avail nothing. It would be but ‘*‘sounding brass 
and tinkling cymbal.” | 

Now we assume that the Legislature then, by its act, 
designed to reach all railroad corporations that were 
subject to taxation in 1886, 1887 and 1888, under the 
general revenue law then in force, but had escaped 
taxation for those years, unless such roads were ex- 
empt from taxation. 

Two points are raised by the demurrer : 

First. Whether there is any exemption of this road 
under its charter for any period of time. 

Second. If this railroad is exempt by its charter, 
when and for what period does it ran and when does 
its exemption period commence / 
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Upon the first proposition we say that the attempted 
exemption is void—that it affords the complainant no 
protection against the payment of its share of taxes. 

The validity of this exemption clause can only be 
maintained upon either first, the contracting power of 
the State, or, secondly, upon the power of selection of 
the objects of taxation belonging to the legislative de- 
partment. 

Can the validity of the exemption clause in com- 
plainant’s charter be maintained upon the contracting 
power of the State ? 

There is no doubt that in a great many States of the 
Union the power of the Legislature to make such con- 
tracts has been recognized. Under their contracting 
power it has been held that the Legislature can part 
with their taxing power over a corporation, either 
temporarily or permanently. The charter of the cor- 
poration is a contract, and as such inviolable. 

Perhaps the abuse or the unwise and improper use 
of this power has led to the imposition of constitu- 
tional limitations upon the Legislature in this respect. 
This power of contracting GCay the liability of indi- 
viduals or corporations to taxation for a definite or in- 
definite period was frequently the subject of gross 
abuse. In many of the later Constitutions the Legis- 
lature is expressly prohibited from making such con- 
tracts. Any contract or grant made by the Legislature 
in opposition to such prohibitions are utterly void. 
The grantee cannot claim, under its charter, more than 
the Legislature has the power to give. If the Consti- 
tution of the State prohibited the Legislature from 
making a contract parting with its taxing power to 
this or other corporations or individuals, then any at. 
tempted parting by the Legislature of its taxing 

power, whether for a consideration or not, whether for 
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value received or as a gift, must fall still-born. Our 
position is that our Constitution prohibits the Legis- 
lature from making any contract by which it parts 
with its taxing power}; that it prohibits the ‘Legisla- 
ture from making a contract with an individual or cor- 
poration to exempt him or it from taxation for a defi- 
nite period of time. 

We deem it entirely | useless to go into an examina- 
tion of the constitutions and decisions from other 
States, as our own constitution on this point has been 
exhaustively examined by this court and construed in 
the case of 

Miss. Mills v. Cook, 56 Miss., p. 40. 

And complainant’s charter was granted toand accepted 
by it long after this decision. We quote the language 
of Judges Campbell and Simrall as bearing upon this 
point. 

Judge Campbell says that “the legislative act, 
whether it be a charter or other form of law. which 
says that it shall be exempt and not subject to taxa- 
tion, is in conflict with the constitution” and confers 
no rights. “The import and purpose of section 13 
seem to : forbid the exemption of 
such property from the liability to be taxed.” 

Judge Simrall says: 

“The Legislature cannot take from the corporation 
its liability to taxation.” 

“If the exemption is granted in the form of a con- 
tract that is prohibited.” 

“There is no limitation on the power of the Legisla- 
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ture to incorporate railroad “ . “ other 
like corporations and the grant of all the franchises 
usual and necessary = . * except that the 


Legislature cannot grant them immunity from taxa- 
tion. The Legislature is prohibited by the constitu- 
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tion from making that. contract with corporations,’ 

The power of the Legislature to make a contract of 
exemption does not exist. The exemption clause as 
a contract is a nullity and confers no right, immunity 
or privilege on the complainant and no one is bound 
by it. 

Tested by the case above quoted, the validity of the 
exemption clause cannot be maintained upon the 
State’s power of contracting. No repeal of the exemp- 
tion clause is necessary, because it is void as beyond 
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legislative power to grant, and to say that a repeal is 
necessary to subject such property to taxation would 
be to say that such a contract is binding until repealed; 
to say that the Legislature did have power to contract 
away its taxing power temporarily. 

Can the exemption be maintained upon the second 
theory that the Legislature has the right to select the 
objects of taxation and that it follows that it ean 
select the objects of exemption / 

We readily concede, for the sake of this argument, 
that the Legislature has the selection of the objects of 
taxation. That the constitutional provisions do not 
‘require all property to be taxed, and we draw no dis- 
tinctions between corporations and individuals. We 
take it that the constitution places the property of in- 
dividuals and corporations upon the same footing; 
that the rules which apply to one apply with the same 
force to the other. 

It will be borne in mind that the general revenue laws 
of this State, for a long period, and during the years 
1886, 1887 and 1888, subjected the property of railroad 
corporations to taxation. The Legislature had select- 
ed this class of property for taxation. (See Code 1880, 
sections 468 and 597, et seq. and the various Revenue 
laws). The property of complainant belongs to a class 
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that Aas been selected for taxation. Unless there is a 
valid exemption it would certainly have to pay its 
share of the taxes under the general revenue law. We 
have, then, selected by the Legislature for the pur- 
poses of taxation a class of property which embraces 
the property of the complainant. But complainant 
claims that although railroad property has been select- 
ed for taxable purposes, its property of the same kind 
is freed from its share of the burdens of taxation by 
virtue of the exemption clause in its charter. But we 
have seen that such exemption can not be maintained 
upon the power of the State to contract away its taxing 
power, and we think that it is equally clear, from all 
the authorities, that the legislation can not, under this 
admitted power of selection of objects of taxation, ex- 
empt any one of a class selected for such purpose. 
That the constitutional provisions of equality and uni- 
formity require that when aclass has been selected for 
taxation all belonging to that class must be taxed 
aiike. Such weconceive to be the doctrine of the Mis- 
sissippi Mills case. Whilst it is true that the selection 
of objects of taxation belongs to the Legislature, and 
that it can pretermit any class and thereby create an. 
exemption, or by an act of the Legislature exempt a 
class, yet it is also true that it cannot, under this 
power, exempt a particular one of a certain class 
which has been selected for taxation. The taxation 
must be equal and uniform, and this principle is not 
violated by the exemption of aclass of property, but 
it is violated when a class has been selected for taxa- 
tion and a certain one of that class is sought to be 
withdrawn from the class by legislative exemption. In 
such cases the exemption is void. 


Burroughs, in his work on Taxation, Sec. 53, says: 
“ The tenor of the decisions is that the rule of equality 
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and uniformity applies to such objects of taxation as 
may be selected by the Legislature as proper to bear 
the burden; and so long as these objects are affected 
alike the fact that other species of property are not 
included, does not violate the rule. But where one 
species of property is exempt while others of the same 
kind are taxed, the exemption is invalid for want of 
unitormity.” Also see Cooley Con. Lim. Sees. 514 
and 515, and notes. 

The constitution of California, See. 13, Art. il, is 
identical with our Sec. 20, Art. 12, in exact words and 
punctuation, and was construed by the Supreme Court 
of that State, at October term. 1867, in People vs. Me- 
Creery, 34 Cal., page 432. Chief Justice Campbell in 
the Mississippi »lills case reviewed this case and ap- 
proved it on the * unifurmity and equality” part of the 
decision, but did not hold with the learned California 
court that “all property ”’ made it imperative on the 
Legislature to tax all property. 

Now, as we have before said, the Legislature had 
selected railroad property as a subject of taxation, ex- 
empting a general class—those in process of construc- 
tion. (See Code 1880, Sec. 597 et Seq.) As a road was 
built and operated it came within a class selected for 
taxation under the general law, and it was incompetent 
for the Legislature to grant to one road in advance the 
right when it was built and being operated of escaping 
the tax which was by law imposed on all other roads 
in operation. It could not single this road out as a 
favorite. [t might possibly exempt for the time a class 
of railroads, but it must bé done by a general rule of 
which all roads of the same class might avail them- 
selves. The general effect of the revenue law was to 
subject all railroad companies owning and operating a 
railroad (Sec. 597), and all parts of road finished and 
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used for profit (Sec. 608, latter part), so that under the 
law. as parts of a whole road were completed and 
opened up for traffic they became liable for taxation. 
There was the general rule adopted. The effect of the 
exemption clause, if valid and allowed to stand, over- 
rides, in complainant’s behalf, this general rule estab- 
tablished. It takes this particular road out of a gen- 
eral rule established for other roads. The taxation 
upon this class of roads selected for taxation is not 
equal and uniform. It is a clear discrimination in 
favor of this Company’s property as against the other 
railroad companies of the State. 

We may, perhaps, better illustrate our position. Say 
that the Legislature has selected horses as an object of 
taxation. Certainly they could not say that the horses 
of A shall be taxed because he is rich, and that of B 
exempt because he is poor; nor could they say that 
because in one section of the State horses are scarce, 
and that it would tend to the development of that part 
of the State to introduce more horses there, and that, 
therefore, ‘hey would exempt all horses carried there 
fora given period of time, that species of property 
having been selected for taxation. Such an act would 
plainly violate the rule of equality and uniformity. 
They may well say that colts undera certain age (a 
general class) shall be exempt; but they cannot say 
that the colts under a certain age of A Bshall be ex- 
empt. The rule requiring equality and uniformity in 
taxation is a limitation upon the Legislative right of 
selection of the objects of taxation. While the right 
of selection of the objects of taxation, carrying with it 
the right of selection of the objects of exemption re- 
main. that right is so limited by the rule requiring 
equality and uniformity that it has no power to make 
discrimination in favor of any person or corporation. 
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It can select a class as exempt of which all who own 
that class can avail themselves. They might exempt 
all railroad property from taxation, but having re- 
quired all roads built and in operation to pay taxes, 
they cannot make any distinction in favor of some par- 
ticular road—cannot create an exception to the general 
rule. 

(We respectfally ask the Supreme Court of United 
States to pass on the foregoing point. If our consti- 
tution is not thus construed we desire to seek to have 
itamended. Hooker & Wirson, Attorneys.) 

The next question raised by the demurrer is, whethet 
the exemption commences to run from the approval of 
the charter, or from the completion of the road to the 
Mississippi river. Complainant, by its bill, says that 
the exemption is twenty-five years from the date of 
approval, the period subject to be diminished by an 
early completion to the Mississippi; the longer they 
keep from the Mississippi river, the longer their period 
of exemption from taxation. An indefinite and un. 
certain period. They strain the language of their 
charter to lengthen their exemption period. 

It is the first rule of construction to examine the 
words of the act or the contract under consideration, 
and to interpret them in their ordinary grammatical 
sense. Such interpretation is to be placed on them 
as consists with their ordinary meaning. There is 
no need to resort to the other rules of construc- 
tion if the language of the act or contract, taken in 
their usual and ordinary acceptation, Jeads to one cer- 
tain and definite conclusion. It is not permitted by 
straining the language of the act, to force another 
meaning from the ordinary meaning of the language 
used, and then say that the act or contract under con- 
sideration is ambiguous. 
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The language of the act is the first object of criti- 


cism, and is as follows: * * * “it is hereby de- 
clared that said company, its stock, its railroad * * 
shall be exempt from taxation for a term of twenty 
years from the completion of said road to the Missis- 
sippi river, but not toextend beyond twenty-five years 
from the date of the approval of this act.” 

Now the grammatical meaning of the language has 
the effect of giving to the railroad an exemption pe- 
riod. a definite period of (twenty years. The period is 
definite and limited in duration to twenty years. It 
runs for twenty years from the completion to the Mis- 
sissippi river. It then fixes a period of vears, and in 
so many words fixes the commencement of that period, 
jot Strom the approve of the act, as contended by the 
road, but from the completion of the road to the Mis- 


sissippi river. ‘Shall be exempt for a period of 


twenty years from the completion to the Mississippi 
river.” Shall be exempt for (during) a period (term) 
of twenty years from (after) the completion of the road 
to the Mississippi river. 

Certainly this part of the language of the charter 
(and which is the language of the grant of the ex- 


emption) conveys the idea of a definite period of 


exemption, commencing from the completion of the 
road to the Mississippi river, and not from the ap- 
proval of the charter of the company. Such is the 
obvious and ordinary meaning of the words or 
language.and it is only by straining the words or 
warping them from their position in the sentence that 
a different meaning can be given. ‘There is nothing to 
justify a present immunity, or a longer period of years 
immunity, than twenty years. This idea of a fixed 
and definite term of exemption for twenty years is 
borne out by reference to the various railroad charters 
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granted by the Legislature at the same session. It 
seems to have impressed itself on the Legislative mind 
that a term of twenty years exemption from taxation 
should be granted to the different roads that were then 
applying for charters. That was the length of the ex- 
emption period selected; and when it was to com- 
mence from the approval of the Act it was generally 
so specified in the charter. The same period of ex- 
emption or term of years, 1 e., twenty years, was 
granted to complainant, but instead of fixing the com- 
mencement at the date of approval of the charter, 
“from the approval of the charter,” it was fixed ‘from 
the completion to the Mississippi river.” Now, if we 
are correct that the Legislature intended to grant the 
same term of years of exemption from taxation to this 
road that it had granted to the other roads, “ twenty 
years,” then we are clearly right in our interpretation; 
but by complainant’s theory they are entitled to twenty- 
five years exemption, subject, however, to be lessened 
by completing their road within five years to the 
Mississippi river. 

We call the attention of the court to the construc- 
tion of the clauses of that part of Section 8 of com- 
plainant’s charter relating to the exemption from tax- 
ation. Complainant has made a violent onslaught on 
the sentence, reversed the positions of the clauses, 
changed the major or principal clause into a qualifying 
one, and boldly converts the limiting or qualifying 
sentence into the principal. Under their theory the 
charter should read thus: “Shall be exempt for a 
period of twenty-five years from date of approval of 
charter, but shall not extend beyond twenty years from 
the completion of the road to the Mississippi.” This 
would be exactly reversing components of the sentence, 
putting forward the limitation on the grant as the grant 
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itself, and placing the grant in the back ground as 
a limitation or qualification. Under the words of 
the charter the grant of immunity from taxation 
is for a period of twenty years from completion of 
road to Mississippi river; the limitation is that this 
period shall not extend beyond twenty-five years from 
the approval of the charter. ‘‘Shall be exempt for a 
period of twenty years from completion to Mississippi 
river, but not to extend beyond twenty-five years from 
approval,” etc. The latter part of the sentence was 
but a limitation upon or qualification of the preceding 
part. It certainly was not intended to give, nor does 
it purport LO Jive or grant anything. As before said, 
the latter clause is, as it purports to be,a limitation of 
a grant contained in the previous clause. It limits the 
exemption period, ‘ieretofore granted, “twenty years 
from the completion of the road to the Mississipp! 
river,” not to extend bevond twenty: five years from ap- 
proval of the Act. You can make nothing out of the 
latter clause buta limitation or qualification of the 
first; that the twenty years exemption previously 
granted shall not extend beyond twenty-five years from 
date of approval. 

W hat authority can be found, what necessity exists 
for inverting the clauses of the sentence and impressing 
upon them different qualities from what they possess 
as they stand‘ Under our interpretation they have 
their twenty years of exemption as the other roads 
that were chartered at the same session of the Legis- 
lature, butno more. The company might delay the 
enjoyment of its exemption, or abridge the period of 
its exemption by refusing or delaying the completiodn, 
just as the ordinary road having its exemption period 
of twenty years commencing from approval of charter, 
might abridge that period by failure or delay in build- 
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ing. We don’t think that the Legislature intended to 
give this road any longer exemption period than it did 
the other roads of the State. 

The complainants claim that not only have they 
twenty five years of exemption from taxation, but that 
the Legislature gives them a bonns of five years tax- 
ation not to reach the Mississippi river. If their 
theory be true, it was to their interest not to complete 
their road to the Mississippi river within twenty-five 
years ; a strong inducement was held out by the Leg- 
islature, which had this enterprise so much at heart, 
to delay the completion of the road. Such is undoubt- 
edly the result of complainant’s argument that a delay 
of five years in completing thier line to the Mississippi 
river would add to their exemption period that much, 
or, rather, that an early completion to the Mississippi 
river would abridge that period. Our theory is that 
the road was only to have a fixed and definite 
term of exemption from taxation, and that, to accom- 
plish the proposed object of the incorporation, and to 
hasten the building of this public work, the enjoy- 
ment of this exemption privilege was postponed to the 
completion of the road to the Mississippi, and it was 
provided that this exemption period should not extend 
beyond twenty-five years from date of approval of 
charter. 

If the legislative intention was to delay the comple- 
tion of this work, to offer a premium for negligence on 
the company’s part in constructing this road, then 
complainant’s theory is correct; but we must say that 
it used strange language to express such intention. 

Now, if it had been the legislative intent to gramt 
twenty-five years exemption from approval of charter it 
would have been very easy to have said so. The natural 
and ordinary way would have been to say that their 
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property should be exempt from taxation for twenty- 
five years from date of approval of charter as it did in 
the other charters. It would be unnatural for them to 
express such an intention in the manner of this com- 
pany’s charter. 3 
We must assume that all the words in the sentence 
were used for some purpose, and to express something. 
Why were the words * from the completion to the Mis- 
sissippi river’ used if not to represent the beginning 
of the exemption period? There is no grant én presenti 
of immunity from taxation; the whele matter is in the 


future—its construction, itsexemption for a term of 


twenty years. This term is then made to commence 
from its completion, and not from date of approval, 
and, then, to insure its early completion follows the 
limit upon the grant. | 

If the Legislature intended to grant an exemption 
period of twenty-five years to complainant from the 
date of approval of the charter, then the strange 
anomaly is presented of the Legislature saying te this 
corporation, “if you goright alongand build this road, 
this road which promises so much for the State, com- 
plete it, you shall have only twenty years, but if you 
will delay for five years the completion of it, we will 
give you twenty-five years exemption on @// your in- 
complete roads and branches.” 

Wecannot assume that the Legislature contemplated 
any such idea of giving said company a bonus not to 
complete the road; that, although they wanted that 
section of the State developed, and were willing to 
assist this company for that purpose by a remission of 
their taxes for twenty years, yet they would give them 
twenty-five years remission to delay the completion of 
the railroad. 


We say, then, that our interpretation not only satis- 
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fies, but is the natural, ordinary and grammatical mean- 
ing of the words used. 

That it consists with the professed object and pur- 
pose of the Legislature by giving this road the same 
period of exemption from taxation, to-wit: twenty 
years, that were given to the other roads as a rule at 
that session of the Legislature, and that its effect is to 
hasten the completion of this road by postponing the 
commencement of this period to the completion of the 
road, 

That it does not strain the different clauses of the 
sentence from their position or impress upon them, dif- 
ferent qualities from what they have as located. 

On the other hand, the interpretation by complain- 
ants presents a foreed, annatural construction by an 
inversion and change of the clauses, and tends to delay 
the compietion of this road, A prime object of the 
Legislature was an early building of the road to the 
Mississippi river, for we see granted at that session of 
the Legislature four or five railroad charters, whose 
exemption period is made to commence on the com- 
pletion to the Mississippi. (Acts 1882.) 

It is claimed that the completion of the road to the 
Mississippi river was not a condition precedent to the 
enjoyment of the Legislative bounty, because com- 
plainant says that from the routes that could be 
selected, the various lines that could be constructed, 
the different termini provided for at the option of the 
complainant, a road might be built and operated which 
would never reach the Mississippi river. That the char- 
ter did not require or necessitate the building of a road 
to the Mississippi. We think that an examination of 
the charter shows that the dominant idea of the Legis- 
lature was the connection by railway of the Missis- 
sippi river with the eastern or central part of the State. 


The idea is that a main line shall be built * into, along 
and across that part of the State of Mississippi lying 
between the Mississippi river and the Chicago, St. 
Louis & New Orleans Railroad.” The two bases are 
the Mississippi river and the Chicago, St. Louis & New 
Orleans Railroad. ‘The idea conveyed that they shall 
build a road, or road with * one or more tracks,” across 
that part of the State lying between the above bases. 
Then it provides that “one of said lines” that crosses 
said territory shall reach the Mississippi river at or 
near a point opposite Arkansas City if practicable. 
Not if financially practicable, not if practicable be- 
cause of the solvency or ability of the company to 
build, butif the point selected is a practicable point 
to build to. The words “if practicable” do not refer 
to the financial ability of the company to build that 
line of road, but to the practicability of the route or 
point selected for reaching the Mississippi river. But 
it is really immaterial to what it refers, as this is bat 
“one of the said lines” between the Mississippi river 
and the Chicago, St. Louis & New Orleans Railroad. 

Then it provides that “one of said linés” or a branch 
shall be extended or pass through Yazoo City. 

It then provides that railroads and branches may be 
built from the Mississippi river through the Deer 
Creek, Sunflower and Yazoo bottoms and extending 
north and south, and “to construct and operate such 
spurs and laterals from or along such main line or 
branches ° , . as may from time to time 
be necessary or proper to Sully deve lop said COUNTTY 
lying west of the U., St. L.and WN. O. R&R. R. and east 
of the Mississippi river. It was evidently the intention 
that a road should be built from the C., St. L. and N. 
Q. R. R. to the Mississippi river, so as to connect these 
two great arteries of commerce and open up and de- 
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velop the territory lying between them. The building 
of a short branch does meet the purposes and require- 
ments of the charter. To emphasize this meaning of 
the Legislature it makes the completion of the road to 
the Mississippi river a sine gua non to the enjoyment 
of legislative favor. And of the four several roads that 
were chartered leading from the eastern part of the 
State to the Mississippi river it was provided that the 
exemption period should be from their completion to 
the Mississippi river. 

There was not a lobbyist for the scheme but who 
dinned into the ear of the legislator whom he had 
“button-holed” in the interest of the enterprise the 1m- 
mense advantage to the State by the connection of the 
Mississippi river with the railroads running through 
the State, and the development of that portion of the 
State. It was never intended to bottle up this enter- 
prise by the construction of a short line of a railroad 
operating only as a feeder to the C., St. L. and N. QO. 
R. R., now known as the Illinois Central, which was 
then well known to be backing the enterprise. 


Nor do we see anything in the word “extend” which 
militates against our position. The statute simply 
provides that the exemption term shall not be ex- 
tended beyond twenty-five years from approval of 
charter. 


It is a proper word to use in speaking of the dura- 
tion or continuance of aterm. It simply means that 
twenty-five years lapse from the approval of the act 
shall put an end tu their exemption term, whether 
the road has been completed to the Mississippi river 
or not. 

The use of the word rather sustains our position, if 
anything, for according to complainants’ theory their 
term could not be lengthened or extended (they claim- 
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ing twenty-five years from date of approval), but it 
could be cur/ailed by an early completion to the Mis- 


Sissippl river. 

Nor do we find any salve for complainant in the lat- 
ter part of the section, exempting this road from taxa- 
tion by cities and towns. 

To conclude our views, we call the attention of the 
court tu the universally recognized principle that in 
all grants by the Legislature to a corporation, and more 
| especially in grants of immunity from taxation, the 
| grant is to be most strictly construed against the cor- 
| poration. 

“To raise a doubt is to resolve it against the corpo- 

| ration.” 
' | In 64 Miss., McCulloch v. Stone, the court say “that 
grants or privileges are to be strictly construed, and in 
cases of doubt are to be resolved in favor of the State. 
In other words, when the words of the grant are sus- 
ceptible of two constructions, either of which is rea- 
sonable and fairly to be drawn, the courts must assume 
that the Legislature acted with reference to the knowr 
rule and intended only to grant those privileges or 
immunities implied in the more” restricted .sense.”’ 
Under the operation of this well settled rule of con- 
struction it was held by the Supreme Court of Louisi- 
and that in a charter similar to plaintiff's, providing 
for an exemption from taxation fora period of ten 
years from or after its completion, that the road was 
not exempt until it had been completed, (see R. R. v. 
Dennis, p. 34, La.) which decision was affirmed by the 
Supreme Court of the United States. 


Pharce lle, Gore A TON, 


Attorneys for Appellee Wyatt. 
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SUPREME COURT i i UNITED STATES, 


OCTOBER TERM, 1889. 
No. 1086. 


THE YAZOO AND MISSISSIPPI VALLEY RAILROAD COMPANY 
VERSUS 


SAMUEL B. THOMAS ET AL., SHERIFF AND TAX COLLECTOR 


- ON MOTION TO DISMISS WRIT OF ERROR. 


STATEMENT. 


By an act of the Mississippi Legislature, approved 
April 3, 1888, it was provided in section 1 that “every 
railroad which has failed to pay the taxes for which 
the same was liable, for any year for which it was so 
liable, such railroad not being exempt by law or by 
its charter from taxation for such years and so being 
liable to taxation, shall be assessed for, and shall pay 
an ad valorem tax, to be assessed as hereinafter pro 
vided, unless such railroad shall within sixty days 
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after the passage of this act pay the taxes for whic h 
the same was liable avcording to its charter.” 

Then follow provisions for the assessment of rail- 
roads liable to taxation, but which have escaped, and 
for the collection of the taxes. Acis of 1888, p. 47. 
Record, p. 6. 

Under this act the property of plaintiff in error was 
assessed for taxation for the several years following 
the completion and opening for traffic of parts of its 
line of railway through several counties. R. 7. 

By section 597 of the Code of 1880 (in force ever 
since) it was provided that “each railroad company 
owning and operating arailway in this State, shall, on 
or before the third Monday in August in each year, 
file with the Auditor of Public Accounts a complete 
schedule of all its property, ° ° * * * 
setting forth therein the length in miles or fractions 
thereof its entire roadbed, switches and side-tracks 
and showing how many miles thereof ° * . 
lie in the State and in each county.” * * * 
Sections 599, 600, 601, 602, provide a plan. for the as- 
sessment of all railroads. 

Section 603: “When the valuation of the property 
and railroad of any railroad company shall be ascer- 
tained ° ° . ° ° it shall be the 
duty of the Auditor to ascertain the taxes due the 
State from each, and notify the company of the same 
by letter or otherwise, and he shall certify to the clerk 
of the chancery court of each county in which a rail- 
road lies the amount to be taxed in said county for 
county purposes,” etc. 

Section 604 provides for the distraint of railroad 
property delinquent for State taxes upon the warrant 
of the Auditor. 


Section 605 declares that “the collector of taxes for 
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any county shall collect the amount due the county, 
as is now provided by law in the case of delinquents.” 

Sections 607 and 608 provide for a commutation by 
allowing the payment of so much per mile as a privi- 
lege tax in lieu of the ad valorem taxes, the last sec- 
tion of the chapter (608) concluding as follows: ‘Pro- 
vided, that no railroad company shall be subject to 
taxation under this chapter while the same is in pro- 
cess of construction, but if any part of any road shall 
be finished and used for profit the part so finished 
shall be taxed, although the whole road may not be 
finished.” 

The injunction sued put by the plaintiff in error to 
restrain the collection of these delinquent taxes was 
dissolved. R. 16. The Supreme Court of Mississippi 
affirmed the decree, placing its judgment on the ground 
that under its charter the Yazoo and Mississippi Val- 
ley Railroad Company was not exempted from taxa- 
tion until its road should reach the Mississippi river. 
R. 23, 24. 

Section 8 of the charter, which it is claimed gave an 
exemption from the date of the act of incorporation is 
as follows: 

“Be it further enacted, That in order to encourage 
the investment of capital in the works which said com- 
pany is hereby authorized to construct and maintain 
and to make certain in advance of such investment, 
and as an inducement and consideration therefor, the 
taxes and burdens which this State will and will not 
impose thereon, it is hereby declared that said com- 
pany, its stock, its railroads and appurtenances and all 
its property in this State necessary or incident to the 
full exercise of the powers herein granted, not to in- 
clude compresses and oil mills, shall be exempt from 
taxation for a term of twenty vears from the comple- 


t= oa 


take away any immunity. The real question was, 
therefore, did those laws apply to this company ? did 
its charter, subsequently granted, repeal those laws in 
so far as they applied to its finished railroad? There 
was no question presented of a subsequent statute con- 
flicting with the charter, but it was left absolutely open 
for the authorities in the first instance and the court in 
the last to construe the former laws. 

“Tn order to come within the provision of the Con- 
stitution of the United States, which declares that no 
State shall pass any law impairing the obligation of 
contracts, not only must the obligation of a contract 
have been impaired, but it must have been impaired 
by a law of the State. The prohibition is aimed at 
the legislative power of the State and not at the de- 
cisions of its courts, or at the acts of administrative 
or executive boards or officers.” 

See case last cited. 

A law which merely provides a remedy for the ascer- 
tainment and collection of debts properly due can in 
no sense be said to impair the obligation of a contract. 
And that is precisely the character of the act of 1888, 
which, it is said, by counsel, was ‘in fact intended to 
deny the claim of the PLAINTIFF to exemption under 
its charter.” It may be remarked that there is nothing 
in the act itself or in the record to warrant such as- 
sumption on their part. | 


It may be conceded for argument’s sake that section 
8 of the act of incorporation did grant an exemption 
to the plaintiff in error without regard to the comple- 
tion of its railroad to the Mississippi river, but that 
does not give this court the power to review the judg- 
ment of the State Court. 


In Knox v. Exchange Bank, 12 Wall, 379, the court 
said: “We are not authorized to review the judgments ° 
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of the State courts, because their judgments refuse to 
give effect to valid contracts, or because those judg: 
ments in their effect impair the obligation of contracts. 
If we did every case decided in a State court could be 
brought here where the party setting up a contract 
alleged that the court had taken a different view of its 
obligation to that which he held.” 

Wherefore it is submitted the writ of error herein 


should be dismissed. 
T. M. MILLER, 


For Defendants in Error. 
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IN THE SUPREME COURT OF THE UNITED STATES. 


THE YAZOO & MISSISSIPPI VALLEY RAILROAD 
CO... PLAINTIFF IN ERROR. 
Vv, 


S. B THOMAS, er au., DEFENDANTS IN ERROR 


BRIEF OF 8S. 8. CALHOON AND MARCELLUS GREEN, FOR DE- 
FENDANTS IN ERROR 


POINTS : 
I. 

This Court has no jurisdiction of this appeal: 

1. Because the law subsequent to appellant’s charter, 
which is cluimed to impair its obligation, expressly ex- 
cepts from its operation all railroad companies whose 
charters exempt them from taxation; hence, there is no 
subsequent law impairing the obligation of the contract. 

2. Because the Supreme Court of Mississippi did not, in 
its decision, give effect to any law subsequent to appellant’s 
charter, but only construed the terms of the charter. 

3. Because the judicial interpretation of the Constitution 
of Mississippi, Section 13, Art. 12, in force when appel- 
lant’s charter was granted and accepted, was, that exemp- 
tions from taxation in charters were subject to legislative 


control. 
Il. 


The Appellant is not exempted from taxation by the 
terms of its charter unfil the completion of the road to the 
Mississippi river—a condition precedent unperformed. 

| IL. 
The Legislature, under Section 20, Art. 12, Constitution 


of Mississippi. as judicially interpreted, and in force when 
the charter was granted, had no power to exempt any par- 
ticular railroad from taxation, even if it had power to ex- 
empt all of a class. 


ARGUMENT. 


1. Point—J/urisdiction. 
No jurisdiction exists in this Court under the 25th see 


tion of the Judiciary Act, to review the decision of a State: 


Jourt unless there is a law, subs: qu nt to the contract, al- 
leged to be impaired, and the State court has given effect 
to the subsequent law. 

Epitomizing the doctrine this Court in N. O. Water 
Works v. La. Sugar Co., 125 U. 8., 33-4, say: 

* When the State Court decides against a right ¢laimed 
under a contract, and there was no law subsequent to the 
contract, this court clearly has no jurisdiction. But 
when the State Court gives no effect tothe subsequent law, 
but decides, on grounds independent of that law, that the 
rightclaimed was not conferred by the contract, the case 
stands just as if the subsequent law had not been passed. 
and this Court has no jurisdiction. Again, * This Court 
‘annot entertain jurisdiction of a case from a State Court 
because the judgment of that Court impairs or fails to give 
effect to a contract ” 

Knox vos. Exchange Bank, 12 Wal. 379. 

Applying these doctrines to the case at bar we find that 
in 1888, subsequent to the date of Appellant’s charter, the 
Act complained of was passed, but ex oi fermini it excludes 
Jrom its operation all railroads which are exempt, or not 
liable to taration. See Sections i and 2. 


There is, then, no subsequent law whichin any manner 
purports to affect the obligation of its contract for exemp- 
tion if it exists. 

Whether, upc n a construction of a charter, the exemption 
is found by the State Court to exist, or not, is a question 
of the construction of the terms of a contract independent 
of any subsequent law, and not reviewable by this Court. 

The opinion of the Supreme Court of Mississippi merely 
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construes the terms of the contract without reference te 


any subsequent law. 

Jurisdiction was upheld in Vicksburg R. R. Co., v0. Den- 
nis, 116 U.S, 667 on appeal from the Supreme Court of 
Louisiana; but, in that case, effect was given by the Louis- 
‘ana Court to the subsequent law, and hence the distinction 
between that case and the one at bar. 

Under Section 13, Art. 12, Constitution of Mississippi, in 
force, when the charter was granted, the Supreme Court of 
Mississippi had decided prior to the grant in Mississippi 
Mills 0. Cook 56 Miss., 40. that an exemption in a charter 
was subject to legislative control. This construction be- 
‘ame part of the contract. 

Chicago v. Sheldon, 9 Wal. 50; 

Olcott v. Supervisors, 16 Wal. 690; 

Burgess v. Seligman, 107, U. 8.334. 

Hence, by accepting a charter containing an exemption, 
under a Constitution subjecting it to legislative control. 
the Appellant is precluded from objecting that such con- 
tract isimpaired by a subsequent law imposing taxes, and 
as tle case cannot be made to fall ander the provisions of 
the 25th Section of the Judiciary Act, this Court is with- 
out jurisdiction. 

If POINT 
Complainant is not exempted from taxation by thé terms 
of its charter until after its road shall reach the Missis- 
sippi river. 

It is laid down as the first maxim of construction that 
‘It is not permitted to interpret what has no need of in- 
terpretation.” 

Potter’s Dwarris, pp. 125, 126 and 141; 

U.S. v. Fisher, 2 Cranch, 358 : 

Sedg.on St. and Const. Law, 51. 

The preamble and the other sections of the Act, do not 
conflict with the plain terms of the section, specifying that 
the exemption should be “* for twenty years from the com- 


pletion of said railroad to the Mississippi river” as we hope 


to show further on. On the contrary, we hope to show 
that they fully harmonize with it. 
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But suppose they do conflict with it by argumentative 
construction, it cannot effect it. 

[It is learning too familiar to require authority, that con. 
flicting causes must yield, even in a deed, to the grant set 
forth in the granting clause. It is to the grant we must 
look, and everything inconsistent with that is nugatory, 
and can neither enlarge nor restrict its scope where it is 
plain in its terms. And so of statutes. 

“The preamble cannot enlarge a statute. It may be 
referred to in doubtful cases; but where the terms of the 
enacting clause are clear and positive, the preamble can- 
not be resorted to. Though it may assist in construing 
ambiguous expressions, it cannot control clear ones.” 

Potte:’s Dwarris, pp 107, 108 and no/es. 

9 Peters 301; 3 McCool, 298; 

Sedg. St. and Const. Law, 51; 3 Wharton, 610. 

The true construction of the charter under considera 
tion, under the above rules is whatits words in the grant 
plainly say, that the exemption should be “from the com 
pletion of the railroad to the Mississippi river, but not to 
extend beyond twenty-five years from the date of the ap- 
proval of this act.” The idea was to induce early comple- 
tion to the river so as to then enjoy the exemption. 

It is hardly necessary to discuss the proposition that 
statutes should not be construed to work exemptions from 
taxation by implication; but it must be done plainly and 
beyond a reasonable doubt. The right to raise revenue 
by taxation is so vital to organized society, that an intent 
to abandon it, in any case, must appear in language too 
plain to be mistaken. 

“A relinguishment of the right of taxation is not to be 
presumed unless expressed in terms too plain to be mis. 
taken.” . 

Jefferson v Skelly, 1 Blatch, 436 ; 

Gilman v Sheboygen, 2 Blatch, 510 ; 

Philadelphia » Maryland, 10 How. 376. . 

“Tf, on any fair construction of the legislation, there is 
a reasonable doubt whether the contract (of exemption) is 
made out, this doubt must be resolved in favor of the State. 
There must be no room for controversy.” 
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pps 3 » Maguire, 22 Wallace 215 ; 
2? Wallace 528; 21 Wallace. 498 ; 
18 Wallace, 206; 120 U. 8. 569; 
Cvoley on Taxation, 204 an / note 205 and note 70. 
In a charter the language of exemption was, that the 
property of the railroad * shall be exempted from taxa- 


tion for ten years after the completion of the road,” and it 


was held not exempt before completion. 
V. S.d P.. BR. PR. Co.» Dennis, 116 U. S. 667; 
Baton Rouge, etc., R. R. Co.» Kirkland, 33 La.. Ann. 622; 
Vicksburg » Dennis, 34 L« Ann. 954 

At the same session of the Legislature which passed 
complainant’s charter, there was enacted the charter of the 
Canton, Aberdven, etc., Rk. R. Co., in which the same 
Section 8 is a copy of the eighth section of complainant's 
charter, verbatim et liberatim, except that it uses the words 
‘ shail be exempted from taxation fora term of twenty 
years, from the date of approval of this act,” thas conclu- 
sively showing that the Legislature knew how to express 
itself, and showing what it means when it uses the word 
Srom. 

Acts 1882, p 1009, Sec. 8. 

We refer also to sts charters at the same session: 

Acts of 1882, p 861 Sec. 18 ; 

Acts of 1882, p 895, Sec. 25 ; 

Acts of 1882, p 942, Sec. 13; 

Acts of 1882, p 488, Sec. 26. 

All of which four charters cive exemption from “the 
passage of the acts.” 

Now, at the same session was passed still another char- 
ter, that'to incorporate the Memphis, New Orleans Railroad 
and Levee Compauy,in which, with similar prefaratory 
language as in the e/ghth section of complainant’s charter, 
there will be found the following quite significant lan- 
guage: “shall be exempt from taxation during the con- 
struction of, etc.” Acts 1882, p 883, Sec. 8. So, it seems 
that when.the Legislatare desired to exempt before com- 
pletion, it knew how to say so. 

Recurring to the general principles before referred to, we 
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need simply raise a doubt that the legislative intent was 
to exempt only from the date of reaching the Mississippi 
river. Complainants must exclude all doubt of this. 
They must show there “is no room for controversy.” 

Now, in the light of these principles let us examine the 
charter. 

From its whole scope it is plain that the main object 
was to reach the Mississippi river. Section 2 shows this 
in stipulating, after providing power to build branches 
and spurs nearly everywhere in the Delta, that “one of 
said lines or branches to reach the Mississippi river, etc.” 
And Section 8 shows it by limiting the exemption “from 
the completion of said railroad to the Mississippi river.” 

[t was thought of great importance to reach that river, 

and as soon as possible, so as to have a railroad interested 
in keeping up the levees, as well as in developing the 
country. We had been expending immense sums on these 
levees, and had been memoralizing Congress for help, and 
holding great meetings about them. 
The scheme was, inthe present charter, to expedite this 
x end by granting complainants very large powers, and ex- 
: empting all the millions of property it might own in its 
main lines, spurs and branches, for twenty years from the 
time it touched the river with any of them, and it hoped 
to induce it to reach the river within five years at most by 
providing that, while it exempted for twenty years after 
reaching the river, still, the whole period should not ex- 
tend beyond twenty-five years from the approval of the 
act. 

If such was not the intent, why refer to the Mississipi 
riveratall? Why not simply exempt for twenty-five years 
from the approval of the act, if, as in Section 13 complain- 
ant should construct twenty miles within three years from 
the passageof theact? No answer, consistent with reason, 
can be made to these questions. 

If complainants had selected some twenty miles, and had 
built that, to avoid forfeiture by Section 13, and found it 
the best paying railroad jn the world, could it ever be con- 
tended that this was exempt for twenty-five years from the 
approval of the act ? 
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Suppose, with no design ever to reach the river, com- 
plainants had bnilt hundreds of miles of railroads, could 
it be contended that all this should be exempt for twenty- 
five years from the approval of the act ? 

It seems to us that these questions are conclusive as to 
the true construction of the act. 

This charter gives enormous and very unusual powers. 

Section 1 empowers the ownership of any quantity of 
land or personalty to sell, lease, or rent. 

Section 2 empowers to build any number of railroads, 
in any part of the Delta, in any direction. 

Section 6 empowers the company to fix its own rate of 
charges, not to exceed a very liberal maximum indicated. 

Section 7 empowers to enter on State lands anywhere, 
and take free, in fee simple, one hundred feet on each side 
of the centre of any of its tracks as right of way, and to 
use, free, any rock, timber, earth, sand, gravel, water, or 
other materials, anywhere found on State lands along their 
routes, and to build bridges across any stream, whether 
navigable or not, with right of wharves, steamboats, ete. 

Section 9 empowers to insure persons, or property, 
transported, and to construct compresses and oil mills. 

Section 8 exempts the whole property necessary to the 
full exercise of the powers granted, except compresses and 
oil mills, from taxation for a term of twenty years from 
the completion of said railroad to the Mississippi river. 
But not to extend beyond twenty-five years from the date 
of the approval of this act.” 

So, it seems, fairly considered, that all these large priv- 
ileges were really designed to insure the early completion 
of the road to the river. and, with this key, we readily un- 
lock the meaning of the whole statute. 

Upon no other construction can we harmonize all the 
parts of Section 8. Justafter the word “act” in the last 
quotation, Section 8 proceeds : 

“And, when the period of exemption herein prescribed 
shall have expired, the property of said railroad may be 
taxed at the same rate as other property inthis State. All 
of said taxes to which the property of said company may 
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be subject in this State, whether for connty or State, shall 
be collected by the Treasurer of this State and paid into 
the State Treasury. to be dealt with as the Legislature 
may direct; but said company shall be exempt from tara- 
tion by cities an/ towns.” 

Upon the construction insisted on by complainants, it is 
not to be escaped that it was designed to exempt from tax- 
ation by citiesand towns forever. The courts will be slow 
to construe this into a perpetual exemption from tax by 
municipalities. 

Our construction avoids this by referring the municipal 
exemption to the time intervening before completion to the 
river, and for the twenty years thereafter. If the other 
was the meaning it surely would have been explicitly 
stated to be in perpetuity. If it meant that the cities and 
towns, and the State, could not commence to tax antil 
twenty years «fter completion to the river, it was super- 
flaous, if the first clause gave such exemption as against 
the State, for the reason that this would have included 
cities and towns without express mention, as was decided 
in Southern R R. Co. v. Mayor, etc., of Jackson, 38 Miss. 
334. Complainant’s argument leads to the conclusisn that, 
if they never reached the river, still they were exempt for 
twenty-five years. 

The claim that appellees discard all of Section 8, except 
the words of the granting clause is a mistake. On the con- 
trary, they urge the view that the key to unlock the mean- 
ing of the whole act is to be found: 

A. In the express terms of the grant of exemption for. 
viz.: ‘Twenty years from the completion of said railroad 
to the Mississippi river” in Section 8 of the charter; 

B. In the manifest object of the Legislature to reach 
that river,as shown in Section 2 of the charter in these 
words, “one of said lines, or a branch thereof, to reach the 
Mississippi river at, or near, a point opposite Arkansas 
City, if practicable, so as to connect such point on the east 
bank,’’ ete., ete. : 

C. That this language in the two sections shows the 
purpose to have the road reach the Mississippi river, and, 
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therefore, to commence the exemption from that time, in 
order to expedite touching that river, by a powerful in- 
centive. 

It will not do to refer the words “if practicable,” in sec. 
tion 2, to the “ Mississippi River.”” Clearly they refer to 
a point at which theriver is to be touched, if practicable. 
But the river must be somewhere reached, as is plain from 
both sections, the point opposite Arkansas City being pre. 
ferable to the Legislature. If the opposite view is unsound, 
based as it is on augumentation as against plain language, 
the whole argument for the railroad company falls to the 
ground. 

To the argument that the charter provided a scheme of 
taxation peculiar to that road, it is sufficient to say that, if 
this be true the scheme is to commence to be in force, by 
express terms, after the termination of the exemption, and 
not before it began, and the right to tax before cannot be 
regarded as waived by silence as to the mode of assess- 
ment and levy. It would fall into the general plan before 
the exemption began 

III POINT. 

The Legislature cannot exempt any particular railroad 
from taxation, even if it had the power to exempt all of 
its class. 

In support of this proposition we cite, Mississippi Mills 
v. Cook, 56 Miss, 40, and the brief of counsel for Appellee, 
and the authorities it cites. 

Section 20, Art. 12, Constitution of Mississippi, requires 
that ‘“‘taxation shall be equal and uniform throughout the 
State.” Under this, we say, to use an illustration suggest- 
ed by the decision. that, while the Legislature, in order to 
encourage the raising of stock in the State, might exempt 
all brood mares, it could not exempt the brood mares of 
John Smith. It might exempt all railroads, but nota 
single one, and, in exempting all, it could not contract so 
as to control succeeding legislatures. 

Respectfully submitted, 
MARCELLUS GREEN 
S. 8S. CALHOON, 
For Defendants in Error. 
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IN "THE 


SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 1880. 


THE YAZOO & MISSISSIPPI VALLEY RAILROAD 
COMPANY 
v. 
SAMUEL B. THOMAS, et a... Suerirrs anp TAx 
COLLECTORS, ETC. 


On Writ aii Kerror fe) the di j Jiite ni Of thy Supre Dié (‘ourt fil the 
State of Mississ 


Brief for Defendants in Error. 
By T. M. MILLER. 


IN THE 


SUPREME COURT OF THE UNITED STATES 


Se ee a a AD 


TO OCTOBER TERM, 1889. 
No. 1086. 


THE YAZOO AND MISSISSIPPI VALLEY RAILRVAD COMPANY 
VERSUS 


Samuel B. Thomas, Sheriff and Tax Collector of Hinds county; G R. 
Kemp, Sheriff and Tax Collector of Madison county; D. C. Love, 
Sheriff and Tax Collector of Yazoo county; T. J. Wyatt, Sheriff and 
Tax Collector of Holmes county; L. T. Baskett, Sheriff and Tax Col- 
lector of Leflore county, and G. B Jones, Sheriff and Tax Collector 
of Grenada county. 


In error to the Supreme Court of the State of Mis- 
sissippi. 


STATEMENT OF CASE FOR DEFENDANTS IN 
ERROR. 


The Yazoo and Mississippi Valley Railroad Com 
pany was incorporated by an act of the Mississippi 
Legislature, approved February 18, 1882, with the 
right and power to construct, own and operate a rail- 
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road or railroads into, along and across that part of 
the State of Mississippi lying between the Mississippi 
river and the Chicago. St. Louis and New Orleans 
Railroad, on such line or lines as shall be deemed best 
by the hoard of directors, one of the lines Or a branch 
thereof to reach the Mississippi river at or hear a point 
opposite Arkansas City. if practicable, so as to con- 
nect such point on the east bank of the Mississippi 
river with some point or points on the line of the Chi- 
cago, St. Louis and New Orleans (now the Illinois 
Central) Railroad, one of said lines ora branch thereof 
to pass through Yazoo City. Mississippi: and with 
power to build one or :aore branches or lines between 
the Mississippi river and Deer Creek and between 
Deer Creek and the Sunflower river, and between the 
Sunflower river and Yazoo river to or toward the north 
line or the south boundary line of the State; also with 
authority to construct and operate such spurs or laterals 
from or along such line or branches, not exceeding. 100 
miles in length, as should from time to time be neces- 
sary vor proper to fully develop said country lying 
west of the Chicago, St. Louis and New Orleans Rail- 
road and east of the Mississippi river. 

Record, pages 2 and 3. 

[It is admitted in the bill of complaint that before 
the commencement of the suit 140 miles of this com- 
pany’s railroad had been finished for traffic, and it is 
not claimed that it had been completed to the Missis- 
sippi river. Record, 2. 

Provision is made by the Revised Code of Missis 
sippi (1880) for the taxation of all railroad property 
in the State, with a proviso to the last section on that 
subject, as follows: “Provided, that no railroad com- 
pany shall be subject to taxation under this chapter 
while the same is in process of construction, but if 
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anv part of any road shall be finished and used for 
profit. the part so finished shall be taxed, although 
the whole road may not be finished.” 

Revised Code of Mississippi, 1880, Ch. 10, Sees. 597 
to 608 inclusive. 7 

The complainant company having failed tu pay 
taxes for several vears, was assessed under the act of 
1888 as stated in the bill of complaint (R., 5 and u), but 
obtained an injunction against the several tax collec- 
tors who are made defendants, claiming that by virtue 
of section 8 of its charter it was exempt from taxation 
under the general law. 

Upon the hearing of a demurrer to the bill the chan- 
cellor held that the company was subject to taxation, 
dissolved the injunction and entered a decree for the 
taxes with damages. On appeal this decree was af- 
firmed by the Supreme Court of Mississippi. R., 23 
and 24. 

The section of the railroad charter which it is 
claimed created the exemption is as follows: * Be it 
further enacted, that, in order to encourage the invest 
ment of capital in the works which said company is 
hereby authorized to construct and maintain and to 
make certain in advance of such investment, and as an 
inducement ard consideration therefor, the taxes and 
burdens which this State will and will not impose 
thereon, it is hereby declared that said company, its 
stock, its railroads and appurtenances and all its 
property in this State necessary or incident to all the 
powers herein granted—not to include compresses and 
oil mills—shall be exempt fromm taxation for a term of 
twenty years from the completion of said railroad to 
the Mississippi river, not to extend beyond twenty-five 
years from the date of this act; and when the period 
of exemption herein prescribed shall have expired the 
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property of said railway may be taxed at the same 
rate as other property in this State. All of said taxes 
to which the property of said company may be subject 
in this State, whether for county or for State, shall de 
collected by the treasurer of this State and paid into 
the treasury, to be dealt with as the Legislature may 
direct, but said company shall be exempt from taxa- 
tion by cities and towns.” R., 3. 

The following points are stated on behalf of the 
defendants in error: 


l. 


This court is without jurisdiction, there being in- 
volved no law impairing the obligation of a contract. 


2. 


Under the general revenue laws of the State, so far 
as the same applied to railroads, the property of this 
company sought to be taxed, was taxable; and no ex- 
emption as to State and county taxes could arise under 
its charter until and except upon completion of its 
railroad to the Mississippi river. 


ARGU MEN 4’. 


On the first point no attempt will be made to en- 
large upon the views submitted on the motion to 
dismiss. 


On the second point: 

By the general law of the State, in force when the 
charter of this company was granted, provision was 
made for the assessment and taxation of each railroad 
in the State, as well such as were then in existence 
as those which should thereafter be finished and used 
for profit, as to the parts so finished. 

The result of these provisions was to subject to tax 
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ation the property of this company af once upon any 
part of its line finished for traffic. 

It is therefore a mistake to suppose, no matter what 
introductory declarations were made in the act of in- 
corporation touching the cer/ainty of its taxation, that 
special or additional legislation was needed to subject 
this property in advance of any ‘erm of exemption 
provided for. “Taxation is the rule, exemption the ex- 
ception. The exception must be shown. Silence is 
negative and doubt is tatal totheclaim.” By reference 
to the general stacutes and this section 8 only could 
any degree of certainty be arrived at. 

Now it is submitted that if this section had ended 
with the words “completion to the Mississippi river,” 
then there could be no shadow of question but that 
under the general revenue laws cited the property 
would be liable to taxation until the arrival of the 
period indicated. So the question is what effect shall 
be given to the further language, “‘but not to extend 
beyond twenty-five years from the date of the approvai 
_of this act?” Shall it be said that this language was 
intended to alter the period when the exemption 
should begin? To convert a fixed term beginning with 
completion to the river into an uncertain period begin- 
ning with the approval of the act? There is nothing 
to indicate such a purpose, and it is maintained that 
no authority in statutory construction would warrant 
such a view. 

On the contrary, it is well settled that repeals by 
implication are not favored, and it is equally well set- 
tled that legislation which relieves any species of 
property from its due proportion of the burdens of 
government must be so clear that there can be neither 
reasonable doubt nor controversy in regard to its 
meaning. 
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Spe opinion pp. 29 and 24, citing Cooley on Taxa- 
tion ; 2d Ed., 204. 

Bailey vs. McGuire, 22 Wall, 215. 

Vicksburg etc., R. R. v. Deanis, 116 U.S... 665. 

See also Vicksburg etc, R. R. v. Dennis, ::4 La. Ann.. 
054. 

It is clear that the only purpose of this qualification 
(*but not to extend beyond twenty-five years trom the 
date of the approval of this act”) was to hasten the 
building of | is road, according to the charter powers, 
‘into, along and across” the country lying between 
the Mississippi river and the great north and south 
line of railway ; for otherwise, no matter when com- 
pleted, the twenty years of immunity would arise ; 
whereas by this qualification the work must be done 
in five vears to get the twenty years term of exemp- 
tion on the whole line Every day of delay after five 
years would shorten the exemption so much, but there 
was no term in advance of completion. 

The residue of the section can produce no difficulty ; 
it was unnecessary and added nothing to the general 
law. It followed, without any declaration, that when 
the period of exemption should expire the company 
would be subject to taxation at the same rate that 
others are taxed. Taxation here must be left to the 
general law, which may be said to supplement particu 
lar acts, just as the common law enters into statutes 


it seems to bave been the purpose of the Legislature 
in granting this charter to provide for an extensive 
scheme of development in that partof the State, which, 
at the time, Was ina great degree inaccessible, save 
by means of small, and frequently unnavigable, 
streams. The idea was to give two outlets: One to 
the Mississippi river and one to the great central north 
and south line of railway. Else why the language, 
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“into, along aud across that part of the State lying be- 
tween the Mississippi river and the Chicago, St. Louis 
und New Orleans Railroad” * . . . . 
“One of the lines ora branch thereof to reach the Mis- 
sissippi river at or near a point opposite Arkansas 
City. if practicable. so as to connect such point on the 
east bank of the Mississippi river with some point or 
points on the line of the Chicago, St. Louis and New 
Urleans (now the Illinois Central) Railroad ?’ 

Now if exemption from taxation could be considered 
as an inducement of any weight with the corporators 
to engage in this beneficent scheme, taking the position 
of counsel, we find that a premium would be abso- 
lutely held out for the non completion of the road to 
the river; for an exemption of twenty years is piven 
from completion to the river, whereas twenty-five 
years are granted provided the river is not reached 
at all. 

It might be asked if the Legislature had intended 
that this company should be exempted from the oper- 
ation of the general tax laws in the interim between 
the completion for traffic of any part of its line and 
completion to the river, why it did not sayso? Noth- 
ing could have been easier to do. 

If the purpose had been, as claimed by opposing 
counsel, then the simplest and most natural language 
to accomplish it would have been: “Shall be exempt 
from all taxation for a term of twenty-five years from 
the approval of this act, provided it shall not extend 
beyond twenty years from the completion of the road 
to the Mississippi river.” What is it that is not to 
extend beyond twenty-five years from the approval of 
the act? Manifestly the “term” of exemption begin- 
ning as fixed. 

It must be that the projectors of this road, as well 
as the Legislature, were familiar with the exemption 
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already accorded to al! railroads in process of con 
struction and fhought that would protect the company 
until it reached the river. Only in that way can we 
understand the peculiariry of this eighth section. But 
there is no warrant for the idea of an exemption (other 
than that general exemption while in such process) 
independent of completion to the river. Completion 
to the river is made the ‘point of time for the com- 
mencement of a TkERM—which word imports a fixed 
period, having a certain beginning and termination. 

The claim of counsel that an absolute exemption of 
twenty-five years was intended, beginning, 100, at a 
time different from that provided in the act, rests upon 
the assumption that the building of the road (across) 
to the river was of mere secondary importance ; that it 
might or might not be done, according to the notions 
of practicability or expediency entertained by the 
board of directors; that the purpose was to induce a 
development of the Delta region (called by them 
swamp country), and therefore to exempt the capital 
invested: that to make the inducement apply to the 
secondary object alone would have no effect to advance 
the main purpose. These considerations, it is argued, 
coupled with the fact that by way of preface to the 
clause granting exemption the Legislature announced 
its purpose to make certain what burdens the State 
would and would not impose, warrants a transposition 
of the language used to suit the view favorable to an 
unconditional and the longest term of exemption. 

But whatever may have been the view of the incor 
porators, there is no warrant for the assumption that 
the Legislature regarded the building of the road 
across the country, so as to connect the river with an 
existing railway. as a matter of secondary importance 
or that it would have granted the exemption upon any 
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other terms. On the contrary, if language can have a 
meaning, nothing is plainer than that the primary ob- 
ject was to secure that connection; that is the first 
object mentioned—other lines of road appear to have 
been incidentally in view only. 

So far as the prefatory announcement of certainty is 
concerned : In the first place that is achieved by read- 
ing the act in connection with other laws on the sub. 
ject of taxation, and secondly, no preamble has ever 
been permitted to override the matter of an enacting 
clause. 

Again, the corporators could never claim to have 
been deceived, because the true and just view of legis- 
lation of this character is that it is the language of the 
proposed beneficiaries. The fact being, as often stated 
by courts, that these charters are prepared by the per- 
sons interested and presented to the Legislature for 
its assent only. 

So while it may be true that the incorporators sup- 
posed they had drafted a charter which assumed to 
regulate the entire subject of taxation in respect to 
that corporation, and therefore exclusive, as a matter 
of fact. the whole subject was not disposed of. In the 
best view, it was with the railroad company whether 
it ever would have an exemption unless important 
language of definite meaning be eliminated. 


Now the rnle announced in the case of Gibbons v 
Brittenum, cited and relied on by counsel (56 Miss., 
232) is this: “It is well settled in construction that a 
subsequent statute, although not repugnant in all its 
provisions to a prior one, if clearly intended [italics by 
writer! to prescribe the only rule that shall govern in 
the case provided for by it, repeals the original stat- 
ute.” In the absence of such clear intention the origi- 
nal statute continues in force and, as before stated, 
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where the rights of the publie are involved all reason 
able doubts are solved against the adverse claim. 

Courts are not at liberty to say that one statute re- 
peals another if it is possible to reconcile them.  Ib., 
241. 

Lastly, itis submitted there is no substantial differ- 
ence between the case at bar and that of Dennis v. 
Vicksburg, S. and P. R. R. Co., 34 La. Ann., 954, and 
V..S. and P. R. R. Co. v. Dennis, 116 U.S., 665, unless 
it be that here it is made more certain that the term of 
exemption should begin in future. The argument in 
respect to the legislative policy as furnishing a mean 
ing different from the import of the language used may 


be said to have spent its full foree in those cases, and 
without effect. 


T. M. MILLER. 
Of Counsel for Defendants in Error 
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1&2 Uwyirep Srates or AMERICA, 
Southern District of Mississippi : 


Pleas & proceedings had and done in the circuit court of the United 
States for the southern district of Mississippi, at a term thereof 
begum and held in the court-room, in the city of Jackson, on the 
first Monday, being the 5th day, of November, A. D. 1888, before 
the Honorable Robert A. Hill, district judge, present & presiding. 


Yazoo & Mississrprp1 VALLEY RAILROAD Com- ) 
PANY 
v8. > #516. In Equity. 
BoarpD oF LEVEE Commissioners, D. C. Love, 
et als. 


se it remembered that heretofore, to wit, on July 14th, 1888, the 
complainants, by attorneys, filed in the office of the clerk of said 
United States circuit court their bill of complaint against de- 
fendants, and the same, with the proceedings and judgments of said 
court thereon, are in the words & figures following, to wit: 


3 UnitTED STATES OF AMERICA, 
Southern District of Mississippi: 


oer 


To the judges of the circuit court of the United States for the dis- 
trict afor-said : 


pe 


The Yazoo and Mississippi Valley Railroad Company, a corpora- 
tion created by the laws of the State of Mississippi and domiciled in 
the district afor-said, brings this bill against D. C. Love, sheriff and 
tax-collector of Yazoo county; T. J. Wyatt, sheriff and tax-collector 
of Holmes county; L. T. Baskett, sheriff and tax-collector of Le 
Flore county, citizens of said district, and The Board of Levee Com- 
missioners for the Yazoo-Mississippi Delta, a corporation of said 
State and domiciled therein, defendants; and thereupon your orator 
complains and says that it was incorporated by an act of the Legis- 
lature of the State of Mississippi entitled “An act incorporating 

the Yazoo and Mississippi Valley Railroad Company 
4 and declaring its powers,” approved February 17th, 1882; 

that orator accepted the charter and organized under its pro- 
visions, to be hereinafter mentioned, and proceeded with the work of 
constructing railroad and branches beginning at the city of Jackson, 
in said State, with the initial point on the Chicago, St. Louis and 
New Orleans railroad, a railroad running centrally through the 
State to New Orleans, State of Louisiana, and northwardly to a point 
opposite Cairo, Illinois, and proceeding through parts of the counties 
of Hinds, Madison, and Yazoo to Yazoo City, and thence through 
Yazoo county, by the east bank of the Yazoo river, and through . 
Yazoo valley into Holmes county, and connecting, by way of Lex- 
ington, Holmes county, with said Chicago, St. Louis and New Or- 
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leans railroad at Durant, and by a branch from said line to Green- 
wood, in Le Flore county; that its road from Jackson to 
5 Yazoo City was completed for traffic on the Ist of May, 1854, 
and the remainder of its line, so far as finished, was open for 
traffic by September Ist, 1886, the whole mileage being 140 miles, 
including branches. 

2. Orator further states and shows that it has the usual fixed prop- 
erty in each of counties named, with a rolling stock common to all 
its line and branches and used indiscriminately for the whole line. 

4. Orator, further complaining, shows that the enterprise so char- 
tered was deemed costly and hazzardous in a financial view, both by 
the Legislature and the promoters. ‘The light in which it was re- 
garded will be best comprehended by reading the preamble and the 
second and eighth sections of the act, and these parts of the act are 
here inserted as parts of this bill. 


6 Preamble. 


“Whereas the construction of railroads to, in, through, and along 
the Mississippi river basin and’ the Yazoo and Sunflower river 
basins, penetrating these and other illuvial lands in this State, west 
of the Chicago, St. Louis and New Orleans railroad, and connecting 
them by railroad and branches with other railroads west, east, 
north, and south, is deemed and hereby declared to be a work of 
great public importance and in strict accordance with the true policy 
and interest of this State, — should be encouraged by legislation 
and liberality ; and 

“ Whereas the physical difficulties of constructing and maintaining 
railroads to, across, along, or within either the Mississippi, Sun- 
flower, Deer creek, or Yazoo bottoms or basins or the other alluvial 
lands herein referred to are such that no private company has so 

far been able to establish a railroad and branches develop- 
7 ing said basins and alluvial lands and connecting them with 
the railroad system of the country: 

“Now, therefore, in order to induce the investment of capital in 
the construction and operation of such a railroad and branches, and 
thus develop the resources and wealth of this State, &e.— 

“Src. 2. Be it further enacted, That the said corporation shall also 
have and it is hereby authorized and invested with the right and 
power to build and construct, and thereafter to use, operate, own, and 
enjoy, a railroad or railroads with one or more tracks into, along, 
and across that part of the State of Mississippi lying between the 
Mississippi river and the Chicago, St. Louis and New Orleans rail- 
road, on such line or lines as shall be deemed best by the board of 
directors of the company hereby chartered, one of said lines or a 

branch thereof to reach the Mississippi river at or near a 
8 point opposite Arkansas City, if practicable, so as to connect 
such point on the east bank of the Mississippi river with some 
point or points on the line of the Chicago, St. Louis and New 
Orleans railroad, one of said lines or railroad or a branch therefrom 
to be extended to or pass through Yazoo City, Mississippi; and said 
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company shall have the right and power and are hereby authorized 
to build one or more branches or lines of railroad between the Missis- 
sippi river and Deer creek, and between Deer creek and the Sun- 
flower river, and between the Sunflower and the Yazoo river-, 
in the direction of or to the north line of this State, and extend the 
same or any one thereof in the direction of or to the south bound- 
ary line of the State, as shall from time to time, in the judgment 

of said company, be deemed proper; and shall also be au- 
9 thorized to construct and operate such spurs or laterals from 

or along such main line or branches, not exceeding 100 miles 
in length, as may from time to time be necessary or proper to fully 
develop said country lying west of the Chicago, St. Louis and New 
Orleans railroad and east of the Mississippi river, in this State; and 
the said company, as soon as and whenever from time to time they 
have located said line or lines of railroad or branches, spurs or 
laterals thereto, or any of them, shall file in the office of the sec- 
retary of state a statement showing the general line thereof, so far 
as the same has been up to that time located.” 


10 Eighth sec. 


“Be it further enacted, That,in order to encourage the invest- 
ment of capital in the works which said company is hereby au- 
thorized to construct and maintain and to make certain in advance 
of such investment and as an inducement and consideration there- 
fore the taxesand burdens which this State will and will not impose 
thereon, it is hereby declared that said company, its stock, its rail- 
roads and appurtenances, and all its property in this State neces- 
sary or incident to the full exercise of all the powers herein granted— 
not to include compresses and oil mills—shall be exempt from taxa- 
tion for a term of twenty years from the completion of said railroad 
to the Mississippi river, but not to extend beyond 25 years from 
the date of the approval of this act; and when the period of ex- 

emption herein prescribed shall have expired the property 
11 of said railroad may be taxed at the same rate as other prop- 

erty in this State. All of said taxes to which the property 
of said company may be subject in this State, whether for county or 
State, shall be collected by treasurer of this State and paid into the 
treasury to be dealt with as the Legislature may direct, but said 
company shall be exempt from taxation by cities and towns.” 

5. Orator further states that, viewing the enterprise in the lightthus 
afforded, it is apparent that financial success and the extent of the 
railroad system projected would depend on the development of an un- 
settled swamp region to follow railroad construction, and as the ex- 
periment was untried it was not possible to define in advance the 
number of lines and branches, their direction and termini, as all this 

was dependent on indications and tendencies to be developed 
12 as the enterprise progressed. Large powers were given and 
an ample range of selection to admit of a system on a large 
scale, and also of a system of limited extent, as circumstances and 
financial practicability might determine; that it was hoped that 
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there would grow up gradually, under the powers confer-ed, a system 
of roads to meet the growing wants of that country; hence orator 
states there was no requirement of completion to any point, if we 
except Yazoo City or between points, within any stated time, nor 
any absolute requirement, if we except the Chicago, St. Louis & New 
Orleans railroad, of a point — beginning andending. One line was 
to reach Yazoo City and a line or branch the Mississippi river, “ if 
practicable,” and this me-nt financially practicable. ) 

6. And orator, further complaining, charges that it was not in- 

tended as a condition precedent to the enjoyment of any privi- 
15 leges or exemptions granted that the completion of a line or 

branch to the Mississippi river should be accomplished, for 
it is apparent, as orator insists, from the preamble and second sec- 
tion that much railroad construction would be achieved before reach- 
ing theriver,and, compatible with the general scheme projected, there 
might and probably would be constructed a system of roads, with 
desirable connections and of large and beneficial proportions, before 
connection with the river could be made or found practicable, and 
might exist and continue to be of great public utility, although the 
system might not be connected with the river at all, as the event 
has proved. 

7. Orator further states that it was [has] not been possible to pre- 
dict, at the date of its charter, whether the system of roads, after 
connecting with the great line of the interior, would ever be carried 

to the Mississippi river. 
14 And orator states further that it has not found it practi- 
cable so far to extend any line or branch to the river and 
cannot now affirm that such connection is practica-l- financially, or 
that it will be. It has not been practicable up to this time and it 
may not be within its resources to make the connection at-all. 

8. Orator further states and charges that it has not doubted its claim 
to exemption from taxation by virtue of the 8th section for a period 
beginning with the date of the approval of the act of the -corpora- 
tion. Such claim has never been denied until the present year, 
1888, by the revenue officers of the State, by whom it is now asserted 
that the exemption from taxation will not begin until its road or a 
branch thereof shall be completed to the Mississippi river. 

¥. Orator insists and charges, on belief and advice, that its 
15 exemption began at the date of its charter, and will continue 
for 25 years from that date. 

10. Orator states and charges, on belief and advice, that it was 
the intention of the Legislature by said 8th section to grant a period 
of exemption which should begin at the date of the approval of the 
act of incorporation absolutely. 

Its duration was to be contingent. It was not to extend beyond 
25 years “from that date and 20 years from the date of completion 
of a line or branch to the Mississippi river.” It was to be termi- 
nated by the lapse of 20 years “ from ” such completion or the lapse 
of 25 years from the date of the charter, whichever should first 
happen.: There was to be an extreme outer limit “beyond” which 
the “period” would not “extend,” but short of which it might be 
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made to end, to wit, by the lapse of 20 years “ from” the date of the 
completion of a line or branch to the Mississippi river, should 
16 that be found practicable. 

11. Orator is convinced and so insists that it was not the pur- 
pose of the Legislature to make the promised aid to the enterprise de- 
pendent on an event which might not occur at all, not essential to 
the scheme, and the time of its possible occurrence uncertain, for it 
is obvious (as orator believes it will appear to the court), on consider- 
ing the said preamble and second section, that there would be much 
costly and beneficial railroad constructed under the charter con- 
necting the swamp country with systems of railroad in operation, to 
wit, the Chicago, St. Louis and New Orleans railroad and its connec- 
tions, as the result has shown, the chief purpose being the develope- 
ment of the region of country marked out by the charter by bring- 
ing it into connection with systems of railroad already in operation, 

whether any connection with the Mississippi river should be 
17 found practicable or not; and orator states that so much of 

its lines and branches as are now constructed fulfill the ex- 
pectations of the Legislature and conform to the provisions of its 
charter. 

Orator states, in further elucidation of the language of said eighth 
section, that the Legislature, intending the period of exemption to 
last 20 years from completion of the road to the Mississippi river, 
and to begin at the date of the charter, and, so interpreting the 
words “from the completion of said road to the Mississippi river,” 
added the extreme limit of 25 years lest it might happen that the 
exemption would become indefinite in time, or perpetual by a fail- 
ure to extend a line or branch to the river for any cause, and assum- 
ing that the practicability of such extension would be determined in 
the course of five years by the progress made and the indications 

developed. 
18 And orator, further complaining, says that the concluding 

part of said section 8, which prescribes a mode of taxation 
when the property of orator shall become taxable, to wit, after the 
period of exemption shall have expired, limits the taxing power, 
the mode of collecting the tax, and cuts off of taxation by cities and 
towns, indicating thereby that the exemption period covered the 
time from the date of the act, for it appears unreasonable that the 
Legislature intended unlimited taxation during the period of greater 
outlay and a less burdensome taxation after income began. 

And orator says the fact is thet it accepted its charter and entered 
upon the doubtful enterprise on the faith of an exemption from tax- 
ation beginning at the date of the charter, and has acted on this 

belief, declining to pay taxes, and that this belief was shared 
19 by the revenue officers of the State and their legal advisers 
for the past four or five years. 

Orator further says that in the year 1884 the Legislature of the 
State of Mississippi passed an act entitled “ An act to incorporate 
the board of levee commissioners for the Yazoo and Mississippi 
delta,” approved February 28th, 1884, by which the defendant, 
Levee Commissioners, was created a corporation, with succession, 
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power to sue and be sued, make contracts. For the purposes of its 
creation, the act created a levee district composed of counties and 
parts of counties subject to overflow from the Mississippi river, which 
district embraces, as now constituted, as hereinafter mentioned, part 
of Yazoo county, part of Holmes county, and part of Le Flore county 
indicated by a boundary,and orator’s road and branches penetrate the 

levee district in the counties just named; and the said board 
20 of commissioners is charged by the act with the duty of 

building, rebuilding, repairing, and keeping up a levee or 
levees on the east bank of the Mississippi river; that, to enable the 
said board of commissioners to fulfill its duties, it was enacted by sec- 
tion 9 of said act as follows: 

“Sec. 9. Be it further enacted, For the purpose of building, re- 
building, and repairing, constructing, and maintaining said levees, 
and to enable them to carry out the purposes and provisions of this 
act, the said board of levee commis-ioners for the Yazoo-Mississippi 
delta shall have power to issue the bonds of said board for an 
amount of money not exceeding five hundred thousand dollars, 
such bonds to be in such denominations, not less than one hundred 

dollars each, as the said board may prescribe, which bonds 
21 shall each be signed by the president and countersigned by 

the secretary of said board, and be made payable to the 
person or persons to whom sold or to bearer, or bearer simply, in 
the discretion of said board, in not less than 20 years after the first 
day of March, 1584, at any place within or without the limits of 
this State, and shall bear a rate of interest not exceeding eight per- 
centum per annum, for which coupons may be attached, payable 
at such time and place as the board may contract.” 

The said bonds are by said section declaired negotiable in any 
market in or out of the State, and to be sold at not less than their 
par value; the proceeds of the sales of the bonds so sold to be a 
levee fund for the purposes of the act. 

Orator further says that under this section the said board 

22 of levee commissioners issued bonds for five hundred thou- 

sand dollars at 8 per cent. interest, and sold the same in mar- 

ket, adhering to the terms of the law, and these bonds are now out- 

standing, the interest thereon only having been paid as it accrued. 

Orator further says that by the 13th section of said act it was pro- 
vided : 

Sec. 13.’ Be it further enacted, That for the purpose of paying the 
bonds and coupons issued, negotiated, or sold by said board, as herein 
provided, and any other indebtedness or liability legally contracted 
by said board, an ad valorem tax of 13 mills on the dollar upon the 
assessed value of all property, real and personal, in the front counties 
of Tunica and Coahoma and that part of De Soto included in said 
levee district, and a similar tax of nine mills on the dollar upon the 
assessed value of all property, real and personal, lying and situated 
in the remaining or back counties and parts of counties embraced 


in said levee district, or so much thereof as may be necessary, | 


23 is hereby levied and assessed for each and every year until 
all of said bonds and interest and other indebtedness is fully 
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paid. The assessment for said ad valorem tax shall be the regular 
assessment made by the assessors of the several counties in said levee 
district, from time to time, for the collection of the State tax as the 
same shall appear upon the assessment-rolls of said counties, and all 
property in said levee district subject to State tax shall likewise be 
subject to said ad valorem levee tax, and the said levee tax shall be 
alien upon the property of the tax-payer from the same time and 
to the same extent and in the same manner as State taxes, and the 
same shall be collected by the regular tax-collector of the several 
counties in said levee district, at the same time and In the same man- 
ner and under the same laws that they may collect the State tax, 
just as if said ad valorem tax of thirteen mills and nine mills was 
a part of the State tax for the several years in which the same 
24 is collected, and in case of default in the payment of said 
levee tax like proceedings shall be taken by the collectors as in 
vase of the default in payment of State and county taxes. The collec- 
tion of said ad valorem levee tax shall commence at the next regular 
tax-paying time after the passage of this act. Tax-collectors shall 
not receive from any tux-payer In said levee district the State and 
county tax unless he also pays at the same time, in current money, 
said ad valorem tax of thirteen mills or nine mills, according to lo- 
vation. 
By the 14th sec. of said act of Feb. 28th, 1854, it was enacted as 
follows: 
~ “Se. 14. Be it further enacted, That for the purpose of this act the 
property of all railroad companies and other corporations of every 
kind, both real and personal, lying, situated as and being within 
the limits of said levee district, shall be taxed just as the prop- 
25 erty of individuals is herein taxed, according to its location, 
any exemption from taxation, donation of taxes, or other such 
provision contained in the charter of such railroad company orother 
corporation or in any law heretofore passed by the Legislature to 
the contrary notwithstanding; and said ad valorem tax of 13 mills 
or 9 mills on the dollar, according to location, is hereby levied and 
assessed on all the property of such railroad companies or other cor- 
poration ; and any tax-collectors of the counties wherein the same 
may be situated shall collect said tax and pay the same over to the 
treasurer of the levee board; and said railroad companies or other 
corporations shal! pay the said ad volorem tax in the same funds 
that individuals are required tu pay the same. 
Said railroad companies or other corporations shall, on or before 
the 1st day of June, 18584, through their authorized agents, 
26 give into the assessors of the counties in which their property 
is situated a list of all their property in such county and 
value the same under oath, as individuals are required by law to 
do, and the assessors of the severa! counties shall list the same on 
the assessment-roll, real estate on the land roll and personal prop- 
erty on the persohal roll; and the board of supervisors of the several 
counties shall pass upon such assessments, both real and personal, 
at the time they pass upon the personal assessment-roll of their 


county for the year 1884, and after the year 1854 the assessment of 
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all property in said levee district belonging to said raijJroad com- 
panies or other corporations shall be made at the same time and in 
the same mannerand be governed by the same laws in force for the 
assessment of property belonging to individuals for collecting the 
State and county taxes. 
27 The board of supervisors of the several counties in said 
levee district shall have the same power, at the same time 
and in like manner, to raise, reduce, change, alter, or correct the 
assessment of the property of such corporations that may be given 
them by law over the assessment of property of individuals. 

All lands belonging to said railroad companies be [or] other 
corporations which may in any year be delinquent for non-payment 
of said ad valorem levee tax shall be advertised and sold by the 
proper tax-collector at the same time and in the same manner that 
he sells delinquent lands of individual tax-payers; and if at such 
sale no person bids the amount of taxes, damages, and costs due 
thereon, he shall strike the same of- to the State, and the redemp- 
tion or purchase of said lands, whether sold to the State or in- 

dividuals, shall be governed by the law applicable to lands 
28 of individuals sold for non-payment of State and county 

taxes. Whenever any railroad company shall fail to pay said 
ad valorem levee tax on its right of way, road-bed, depots, or other 
buildings or fixtures connected with its road-bed, the tax-collector 
of the county shall levee upon and sell the same for the taxes due, 
upon publication of a notice of the time and place of said sale for 
30 days in some newspaper published -in said county; and if there 
be no newspaper published in said county, then the notice herein- 
before required to be given shall be made by posting written notices 
in three public places in said county, one of which shall be on the 
door of the court-house therein and therefor. The time for the pay- 
ment of the said levee tax by said railroad companies or other cor- 

porations shall be the time fixed by law for the payment of 
29 State and county taxes by individuals, and said companies 

or corporations shall be subject to the payment of the same 
costs, fees, interest, and damages for the non-payment of said levee 
tax as individuals. ‘The deed of tax-collectors of lands belonging 
to such railroad companies or other corporations sold for non-pay- 
ment of said levee tax shall have the same effect and be governed 
by the same laws that govern deeds of tax-collectors conveying 
lands of individuals sold for the non-payment of State and county 
taxes, and the same rule shall apply to the deeds of the State convey- 
ing such lands to purchasers after the time for the redemption has 
expired. If there should be no assessor in any county to receive and 
make the assessment of such railroad companies or other corpora- 

tions for the year 1884, as herein required, then the clerk of 
30 the board of supervisors of such county shall receive gnd 

make such assessments and do all things required herein of 
the assessor; and if any railroad company or corporations should in 
any year neglect, refuse, or fail to give in and value their property 
as herein required, then the board of supervisors of the county 
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wherein the same may be situated shall assess the same and list it 
on the assessnient-rolls for the collection of the levee tax.” 

Your complainant would further state that on the 16th day of 
March, 1886, the Legislature of this State passed an act entitled “An 
act to amend an act entitled ‘An act to incorporate the board of levee 
commissioners for the Yazoo-Mississippi delta, and for other pur- 
poses, approved Feb. 28th, 1884.” By the provisions of this said 
amendment and for the purpose of completing the line of levee be- 

gan by said board, and of repairing, constructing, and main- 
ol ‘taining the same, and to enable said board fully to carry out 

the ends and purposes of its incorporation, said board of levee 
commissioners were authorized from time to time regularly to issue 
and sell the bonds of said board, as directed by law, for an amount 
of money not to exceed four hundred thousand dollars, in such sums 
and denominations, not less than fifty dollars, as said board might 
direct, bearing interest not exceeding six per cent. per annum, pay- 
able semi-annually, payable to the person or persons to whom sold 
or bearer in not less than thirty years from the date thereof; and 
for the payment of said bonds and coupons issued, negotiated, and 
sold by said board, is [as] hereinbefore provided, and any other in- 
debtedness or liability legally contracted by said board, an addi- 
tional ad valorem tax of seven mills on the dollar upon the assessed 
value of all property, real and personal, in the front counties of 

Coahoma, Tunica, and that part of De Soto included in the 
32 levee district, and a similar tax of six mills on the dollar upon 

the assessed value of all property, real and personal, lying or 
situated in the remaining or back counties and parts of counties In 
said levee district, or so much thereof as may be necessary, was by 
said amendment assessed and levied for each and every year until 
all of said bonds and interest and other indebtedness should be fully 
paid and discharged; and it was further provided that sections 13 
and 14 of said act of Feb. 28th, 1584, should be amended by strik- 
ing out the words thirteen and nine, whenever they occur in said 
sections 13 and 14, and inserting in lieu thereof the words “ seven- 
teen and a half” and “twelve and a half,” and said sections as so 
amended were expressly re-enacted and made applicable to the as- 
sessment, levy, collection, enforcing, and accounting for the addi- 
tional ad valorem tax which was by said amendment levied and as- 

sessed, and said tax was then and thereby declared to be a 
oo lien upon the property of the tax-payer in the same manner 

and to the same extent as the same original act related toand 
directed the collection, enforcement, and accounting for and — lieu of 
the original tax of 13 and 9 mills, as before provided, levied, and 
assessed by said sections 13 & 14; and it was expressly declared by 
said amendment to be the intention of said amendment to raise and 
" increase said tax from 13 and 9 mills, respectively, to an ad valorem 
tax within said levee district of seventeen and one-half and twelve 
and one-half mils, according to location. 

Your complainant would further state that by the 22nd section 
of said amendatory act the said board of levee commissioners were 
authorized to issue the bonds of said board, bearing interest at the 
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rate of six per cent. per annum, due in twenty years from the first 
day of May, to the amount of five hundred thousand dollars, to be 

used only for the purpose of exchange at par for the five 
o4 hundred thousand dollars of eight per cent. bonds already 

issued by said board, which shouid only be valid when such 
has actually been made. The bonds authorized to be issued by said 
sec. 22 were to have coupons of interest attached, and to be se- 
cured and called in and dealt with in the same manner as was pro- 
vided for the other bonds authorized by said amendment. 

Your complainant would further state, on information and belief, 
that the bonds of said board have been issued, sold, and negotiated 
as follows: For the first series, five hundred thousand dollars, and 
for the second series, four hundred thousand dollars, and for deben- 
tures of 1886, twenty-nine thousand dollars; the said bonds under 
the first series bearing interest of 8 per cent. per annum and pay- 
able in not less than twenty years from March Ist, 1854, and the 
said bonds under the second series bearing interest at the rate of six 
per cent. per annum, payable in not less than thirty years from the 

date thereof. 
35 Complainant further states, on information and belief, that 
no part of the principal of said bonds have [has] been paid,but 
only the interest which has become due has been paid. 

Further complaining, the orator says that by an act of the Legis- 
lature of the State of Mississippi passed Feb. 20th, 1888, the county 
of Holmes, or the part thereof as indicated by the boundary line of the 
levee district aforesaid, was added to said levee district, and the prop- 
erty embraced and situate in such part of the county of Holmes be- 
came taxable for levee purposes, as other parts of said district, from 
the date of this last act. ! 

Orator states further that, relying upon the exemption contained 
in the said 8th section of its charter and regarding said levee tax as 

a“ burden” imposed by the State upon the real and personal 
36 property of said said district and having all the characteristics 

of a tax for public objects, — did not nor has not made any re- 
turn to the assessors or boards of supervisors of the counties named 
of the value of its property, except detached lands which it does not 
ciaim to be exempted by its charter; but said board of levee com- 
missioners has instructed the assessors and collectors of said counties 
to collect taxes on orator’s property, contending that orator’s charter 
exemption has not yet been acquired by the completion of a line or 
branch road to the Mississippi river, and, if otherwise entitled to 
exemption by said charter, that the terms thereof do not embrace 
exemption from local assessments for levee purposes; and, lastly, that 

the act incorporating said board of levee commissioners re- 
37 peals so much of said 8th section of said charter as may em- 

brace the levee tax aforesaid; but orator insists that, as before © 
alleged, its exemption has been operative since the date of its charter 
and is still operative; that it does embrace exemption from the levee 
tax because a “ burden” directly imposed by the Legislature of the 
State, and that the said eighth section is a contract between the State 
and orator inviolable by the Legislature and irrepealable, except 
by orator’s consent. 
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Orator, further complaining, says that, notwithstanding the true 
intent and just operation of the said Sth section of its charter, it is 
asserted and claimed by those exercising the public authority of the 
State relating to the taxation of railroads that orator’- road and prop- 

erty is not exempt thereby ; that said exemption, as provided 
38 in said section, was not intended to begin until the comple- 

tion of said road to the Mississippi river and not prior to 
that event; and on those views and claims proceedings have been 
set on foot on the assertion and claim that an act of the Legislature 
entitled “An act to provide for the assessment and collection of past- 
due and unpaid taxes on railroads which have escaped the payment 
of taxes,” approved April 3rd, 1888, applies and was intended to 
apply to orator’s road; said act provides as follows: 

“Srcrion 1. Be it enacted, That every railroad which has failed to 
pay the taxes for which the same was liable, for any year for which 
it was liable, such railroad not being exempt by law or its charter 
from taxation for such ycars, and so being liable to taxation, shall 

be assessed for and shall pay an ad valorem tax, to be assessed 
39 as hereinafter provided unless such railroad shall, within 

sixty days after the passage of this act, pay the taxes for 
which the same was liable, according to its charter, or shall pay 
the privilege taxes for which the same was liable, as follows: 

“If a standard or broad gauge road, for the years prior to the year 
1884, eighty dollars per mile; for 1884 and 1885, one hundred dol- 
lars per mile, and for the years 1886 and 1887, one hundred and 
twenty-five dollars per mile;” and it is further provided in said Ist 
section that roads of a less standard or broad gauge — a less sum per 
mile. 

Orator states that its road belongs to the class of standard or broad 
gauge, in the meaning of the act. 

Orator further shows that by the second section of the act 

40 uforesaid “ the tax-collectors of the several counties through 
which any railroad runs, being a road not exempt from and 

not paying taxes, shall assess the same as additional assessments In 
their respective counties for the years in which they were taxable 
and in default, on lists to be prepared by the railroad commis- 
sioners, and it is made the duty of said commissioners to prepair 
such lists; and it is directed that the tax-collectors shall follow, as 
near as practicable, the general law as laid down in section 513 of 
the code of 1880, respecting lands left unassessed ; and, further, that 
the lists so made out shall be forwarded to said railroad commission, 
in order to secure uniformity of taxation, by the first day of June 
next; and said commission shall, on the first Monday in July there- 
after, proceed to correct and equalize the valuation therein, 

41 and raise or reduce the same as they shall deem just and 
proper, and shall hear and determine all exceptions and ob- 
jections to such assessment, which said acts and doings said railroads 
shall take notice;” and it is further provided that the State or the 
railroad may appeal, within ten days from any decission, questions 
affecting such assessment to the circuit court of Hinds county, and 
thence to the supreme court, the appellant railroad to give bond, 
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with sureties in double the amount of all taxes assessed; anc,in case 
the assessment may be affirmed, judgment shall be rendered for 
the amount, with ten per cent. damages, against the principal and 
surities; and by section 3rd it is enacted that in the assessment and 
equalization the collectors and railroad commission shall be gov- 
erned by the general law, in section 600 of the said code of 
42 1880, so far as the same may be applicable; and by section 4 
of said act it is provided that after such assessments, equali- 
zation, and correction said list shall be deemed to assess the true 
valuation, and shall be returned to the tax-collectors, who shall ex- 
tend into seperate colum-s and shall calculate the county or levee 
taxes “from the State taxes of the respective years;” after which, 
and by section five of said act, it is provided that the tax-collectors 
shall proceed to collect the State, county, and levee taxes, if any, in 
the same manner as they would collect taxes on lands in like con- 
dition, and in case it becomes necessary to enforce collection by 
sales the same shall be made according to the general law in section 
558 of the code of 1880; and all provisions as applicable to sales of 
land shall apply; and personal property, if any such rail- 
43 road may be seized and sold for such taxes, in like manner 
as the property of individuals may be seized and sold. 
Orator states and charges that, applying this act to orator’s road, 
the said collectors have followed its provisionsand [in | treating orator’s 
road as delinquent for the levee taxes of the said Yazoo-Mississippi 
delta levee district for the years 1885, 1886, and 1887 in the county 
of Yazoo, ana for the years 1887 in the county of Le Flore, and for the 
years 18— in the county of Holmes; and the several tax-collectors of 
said counties have made out and heretofore forwardéd the lists of as- 
sessment for said counties of Yazoo, Le Flore, and Holmes to'said rail- 
road commission to be corrected and equalized on valuation as re- 
spects both the fixed property in real estate and fixtures and the 
rolling stock of said railroad company, your orator. 
44 And your orator states that, on the first Monday of July, 
1888, said railroad commission proceeded under said act of 
April 3rd, 1888, to revise said assessment lists for said counties of 
Yazoo, Le Flore, and Holmes for the respective years for which your 
orator’s road was treated as delinquent for said levee taxes in said 
counties, and equalized and adjusted the said lists, and caused the lists 
so revised, equalized, and adjusted to be sent to the several sheriffs 
and tax-collectors of said counties, appending to each list for each of 
said years a certificate, signed by the several members of said rail- 
road commission, in the words following, to wit: We, the under- 
signed, railroad commissioners of the State of Mississippi, hereby 
certify that the foregoing is a true and correct assessment list of 
that portion of the Yazoo and Mississippi Valley railroad 
45 situate in the county of Yazoo, in said State, as revised bv us 
under and by virtue of the laws of Mississippi; that the said 
certificate, with appropriate changes of the name of the county, is at- 
tached to the said revised lists for the counties of Le Flore and 
Holmes, and said list may be described without more perticular 
mention as containing the number of miles of your orator’s railroad 
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in the county, the valuation per mile, the number and value of 
stations, the number and value of sidings, the number of passenger 
cars and their value, the number and value of the freight cars, the 
number and value of hand cars and water tanks. 

That on the valuation of so much of said road in Yazoo county 
lying within the levee district and now endeavored to be subjected 
to a levee tax a levee tax amounting to $7,016.19 is now claimed to 

be due; that for the county of Le Flore the valuation of your 
46 orator’s road per mile for the year 1887 is fixed at $18,730, 

and. the total valuation of said road for the year 1887 was 
fixed at $35,960, and a total levee tax of $449,539 is now claimed to 
be due: that the valuation of so much of said road in Le Flore 
county lying within the levee district is, for the year 1887, fixed at 
$359,616.00. 

That for the county of Holmes the valuation of your orator’s 
road per mile for the vear 1588 is fixed at $ ,and the total valu- 
ation thereof is fixed at the sum of $ for said year, and the 
valuation of so much of said road lying within the levee district in said 
county is fixed at thesum of $ , and a total levee tax of $ is 
now claimed to be due. Your orator states that the assessments for 
the year 1888 is [are] not intended to be collected until the annual col- 

lection of State and county taxes shall take place, but for the 
47 anticedent years the collections are to be made at once and 

without delay; that the sheriffs and tax-collectors of the 
counties of Yazoo and Le Flore have notified your orator that un- 
less the said levee taxes claim- to be due for the years prior to 1888 
are at once paid that the cars, locomotives, and other rolling stock 
and the real estate and any other property of your orator which 
for the time being can be found in the said counties will be seized 
and sold for the payment of said taxes. 

And your orator, believing it is not liable for said tax, refuses to 
pay the same, and the said sheriffs now threaten to and are about 
seize and take said property for said taxes, and in Yazoo county 
have levied on the depots of orator, and will proceed to sell the 
same; and your orator states that although the taxes for the year 

1888 are not now due and collectable, yet your orator, still 
48 believing that it is not liable for said tax, will refuse to pay 
the same, and have[has] sv notified the tax-collectors of said 
counties; and when the time arrives for the payment of said taxes for 
the year 1888 the tax-collectors, ordered and instigated by the said 
board of levee commissioners, affirm that they will seize and take 
into their possession the cars, locomotives, and other rolling stock 
and other property, real and personal, of said railroad company, so 
as to compel the payment of said tax and thus continue to vex and 
harass your orator from year to year. Your orator states that the 
value of said rolling stock is not sufficient to pay said levee tax as 
well as the State and county tax also claimed against your orator, 
and unless restrained the stations, tracks, and right of way 
49 of your orator will be seized and sold for the payment of said 
tax. 
Orator, further complaining, shows that the exemption from taxa- 
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tion granted by the said section 8 of its charter is a contract and 
protected from violation by art. 1, section 10, of the Constitution of 
the United States, which protection orator claims, and that the said 
act incorporating said levee commissioners, 1n so far as it repeals or 
impairs its obligation, is void, and that said act of 1888, if intended 
to apply to orator’s road by the Legislature, is also void, and that 
the attempt to apply said act to orator’s railroad by public authority 
is an infraction of the Consti-tion of the United States. 

Orator, further complaining, states and charges that the effect of the 
acts incorporating said levee board and amending same is to impose 
a tax not for one year only, but an annual tax, to last until the 

whole bonded debt of said district and interest shall be fully 
50 paid ; that the right of the bondholders to the continuance 
of the tax for time necessary for such payment are [is] fixed 
and irrepealable, so that the act of the Legislature of the State of 
Mississippi is a standing grievance, to recur annually so long as 
orator’s charter exemption shall last, and that complete relief from 
the grievance can only be secured by a judgment declaring said 
act of 1884 imposing the levee tax and repealing orator’s exemp- 
tion void, as also the attempt to apply the said act of 1888 to ora- 
tor’s road illegal for the whole period of the exemption, and that 
the sum in controversy, being the aggregate of all taxes now claimed 
to be due and to become due, amounts to more than fifty thousand 
dollars, although the sum now attempted to be collected amounts 
only to the sum of eleven thousand five hundred and eleven and 
thirty-nine one hundredths dollars ($11,511.39). 
51 Orator further states and charges that it Is a common car- 
rier of passengers and freights, with connections with great 
through lines of travel and transportation; that its road is closely 
connected with the business of the entire country which it serves; 
that the seizure and sale cf its rolling stock or of its fixed property 
will disconcert and derange its entire business and inflict upon 
orator an erreparable loss and at the same time produce great pub- 
lic inconvenience; that the levee board owns no property out of 
which damages may be made, and the said sheriffs, defendants, are 
not able pecuniarily to answer for the damagés their proceedings 
may inflict; that orator is advised that the proceedings in each of 
the counties named depend for their validity on the same question, 
and that the only adequate relief against the wrongs threat- 
52 ened is in the remedy to be obtained in a court of equity, 
wher- orator’s writes | rights | inay be settled in one suit and the 
proceedings to collect said tax suspended by injunction; that the said 
bondholders are too numerous to be brought in as defendants, but 
are properly represented by the said board of levee commissioners. 

To the end, therefore, that the defendants hereto may severally 
full, true, perfect, and direct answer make to all and singular the 
matters herein contained, and, further, that until the final heariftg 
of this cause or until the further order of this court, the said de- 
fendants may be enjoyned, prohibited and restrained from collect- 
ing or in any manner whatsoever attempting to collect any of the 
said levee taxes for past years of [or] for the year 1888 or any future 
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years on any of the property whatsoever of your orator, except 
its compresses, oil mills, and lands detached from its rail- 
o3 road; and on final hearing of this cause may the decree 
of this court be made and entered establishing and declaring 
the rights of your orator in pre-ises, and perpetually enjoining and 
prohibiting the said defendants from collecting or in any manner 
attempting to collect any of the said levee taxes now or hereafter to 
be assessed against the railroads, stations, sidings, rolling stock, 
hand cars, and water tanks of your orator or any of the prop- 
erty of vour orator connected with its said raliroad and neces- 
sary for its use, maintenance, and operation or incident to the 
full exercise of all the powers granted your orator by its charter, 
but not including, however, compresses aud oil mills; and fur- 
ther enjoining and prohibiting said defendants and their suc- 
cessors in office from collecting or attempting to collect 
o4 any of said levee taxes which now or which for a period of 
twenty-five years from and after the 17th day of February, 
1882, may stand assessed against the railroads, stations, sidings, roll- 
ing stock, hand cars, water tanks, or any other property of your 
orator, not including detached lands, compresses, and oil mills, 
necessary or incident to the full exercise of the powers granted it 
by its charter; and that your orator may have such other and fur- 
ther relief as in equity it ought to have— 

May it please your honors that writs of injunction do forthwith 
issue, directed to the said D. C. Love, the sheriff and tax-collector 
of Yazoo county; L. 'T. Baskett, the sheriff and tax-collector of Le 
Flore county, and T. J. Wyatt, the sheriff of Holines , enjoining, 

prohibiting, and restraining them until further order of this 

55 court from the collection of said levee taxes, as hereinbefore 
prayed ; and also may your honors direct that subpeenas do 

issue, severally directed to the Board of Levee Commissioners fer the 
Yazoo-Mississippi Delta; D.C. Love, the sheriff and tax-collector 
of Yazoo county; L. T. Baskett, the sheriff and tax-collector of Le 
Flore county, and T. J. Wyatt, the sheriff and tax-collector of 
iiolmes county, commanding them severally, on a day certain and 
under a certain peualty therein named, to be and appear before this 
honorable court, and then and there to submit, stand to, and abide 
by such order and decree as — your honor- may seem fit and proper. 
Your orator further states-that it has not heretofore applied 

o6 for or obtained any injunction for the causes and matters set 
forth in this bill or for any causes or matters connected there- 


with. 
(Signed) YAZOO & MISS. VALLEY R. R. CO.., 
By JNO. G. MANN, Sup't. 
GWINN & W. P. & J. B. HARRIS, Solicitors. 


Unitrep STATES OF AMERICA, 
Southern District of Mississippi: 


Personally came before the undersigned, R. H. Winter, U.S.comm’r 
for So. dist. Miss., John G. Mann, who, being sworn, upon oath states 
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that he is the superintendant of the Yazoo and Mississippi — railroad 
and agent of the Yazoo and Mississippi — Company ; that he has 
knowledge of the material facts set forth in the above bill of com- 
plaint, and that the same are substantially true, according to his 
knowledge, information, and belief 


ru. S. Comm’r Seal. ] 


(Signed) R. H. WINTER, 
U. 8S. Comm’r, So. Dist. Miss. 


ew 
, 


57 To the clerk of said court: 

You will issue a tempo-ary injunction or restraining order, with- 
out bond, enjoining and restraining the defendants, or any of them, 
from proceeding to collect the taxes, or any part of them, mentioned 
in the within bill until after the hearing of a motion for an injunc- 
tion, to be heard before me at chambers, in the town of Oxford, on 
Thursday, the 26th day of the present month, and until the further 
order of said court, or of one of the judges thereoff, sitting in cham- 
bers. 

Ordered this July 13th, 1888. 

R. A. HILL, 
United States District Judge for Miss. 


Filed July 14th, 1888. 
JAMES M. McKEE, Clerk, 
P’r R. H. WINTER, D. C. 


Entered O. B., p. 299. 


58 Injunction Bond. 


Know all men by these presents that we, The Yazoo & Mississippi 
Valley Railroad Company, as principal, and W. Harris, James Fen- 
tress, Mississippi Valley Co., Illinois Central R. R. Co., as sureties, are 
held and firmly bound unto the Board of Levee Commissioners for 
the Yazoo-Mississippi — in the penal sum of twenty thousand five 
hundred dollars; for the payment of which, well and truly to be 
made, we bind ourselves, our heirs, executors, and administrators, 
jointly & severally, firmly by these presents. 

Signed with our hands & sealed with — seals this the 16th d-y of 
July, A. D. 1888. 

The condition of this obligation is that whereas the Hon’l- R. A. 
Hill, judge of the district court of the United States for the south- 
ern districtof Mississippi, did, on the 12th day of July, 1888, make 
and enter an order temporarily restraining the sheriffs and tax-col- 
lectors of the several counties of Yazoo, Le Flore,and Holmes, pend- 
ing the application for a regular injunction, from collecting certain 
levee taxes mentioned and set forth in the bill of complaint exbib- 
ited by the said Yazoo & Mississippi Vallev Railroad Company in 
the circuit court of the United States for the southern district of 

Mississippi against The Board of Levee Commissioners for 
59 the Yazoo-Mississippi Delta, and others, the sheriffs and tax- 
» collectors of said counties, defendants: 
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Now, if the said Yazoo and Mississippi Valley Railroad Company 
shall prosecute its suit with effect and sustain its stay and injunction 
process, and, failing therein or in case of the final dissolution thereof, 
shall well and truly pay the taxes due and such costs and damages 
as may be awarded by law or the court for the wrongful suing out 
of said stay and injunction, then this obligation to be void; other- 
wise to remain in full force and effect. | 

In testimony whereof the said Mississippi Valley Railroad Com- 
pany, by its attorney of record, and the said sureties have signed 
and delivered these presents on the day and year first above written. 

YAZOO & MISSISSIPPI VALLEY RAIL- 
ROAD COMPANY, 
By W. P. HARRIS, Agent & Attorney of Record. 
W. P. HARRIS. 
JAMES FENTRESS. 
MISSISSIPPI VALLEY RAILROAD CO., 
By JAMES FENTRESS, Gen’l Solicitor. 
ILLINOIS CENTRAL R. R. COMPANY, 
By JAMES FENTRESS, Gen’l Sol. 


60 I approve the foregoing bond with sureties. It is further 
ordered that the restraining order on preliminary injunction 
heretofore ordered remain in force until the next term of said court, 
unless the motion for a regular injunction shall be sooner heard by 
one of the judges of said court. 
This July 18th, 1888. 
R. A. HILL, Judge. 


Filed July 19th, 1888. 
JAS. M. McKEB, CPE, 
P’r R. H. WINTER, D. C. 


61 UNITED STATES OF AMERICA, 
Southern District of Mississippi : 


In Chancery. . 


To the Board of Levee Commissioners for the Yazoo & Mississippi 
Delta ; D. C. Love, sheriff & tax-collecter for Yazoo county; T. J. 
Wyatt, sheriff & tax-collector for Holmes county, and L. T. Bas- 
kett, sheriff & tax-collector of Le Flore county, Greeting : 


Whereas it hath been represented to us, in our said court of chan- 
cery, on the part of Yazoo — Mississippi Valley Railroad Company, 
complainant, that it has lately exhibited its bill against you, de- 
fendants, to be relieved touching the matters in said bill contained: 

We therefore, in consideration of the premises and of the allega- 
tions in said bill contained, strictly enjoin you, the said Board of 
Levee Commissioners, D. C. Love, T. J. Wyatt, & L. T. Baskett, 
under the penalty of one thousand dollars, to be levied of your 
goods «& chattels, lands & tenements, to our use, that you abso- 
lutely refrain from any and a!l further proceedings to enforce the 

3d—1087 
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collection of the levee tax for the Yazoo & Mississippi delta district, 
levied by virtue of the act entitled “An act to incorporate the board 
of levee commissioners for the Yazoo:& Mississippi delta,” ap- 
proved Feb’y, 1884, against the Yazoo & Mississippi Valley Railroad 

C om pi any orany part thereof, its rolling stock, stations, tanks, 
62 and other fixtures and appurtenances, or by any other means, 

and from any further proceedings against thesaid complainant 
touching any of the matters in said bill contained, until after the 
hearing before the Hon. R. A. Hill, at chambers, in Oxford, on the 
26th day of July, 1888, or until our said court shall make another 
order to the contrary. 

Issued 14th day of July, 1888. 
[| SEAL. | JAS. M. McK EE, Clerk, 
Rk. H. WINTER, D. C. 


To the marshal of the northern district of Mississippi to execute 
& return. | 
[SEAL. | JAS. M. McK EE, Clerk, 
R. H. WINTER, D. C. 


This writ is to be executed on W. H. Stoval, president of board. 


Return. 


Executed, July 18, 1888, this writ by posting a true copy of the 
same on the doorof the defendant’s usual place of abode in Coahoma 
county, Miss., the defendant not being found and there being no per- 
son of his family aged 16 years found at his usual place of abode 
willing to receive the same. 

J. M. LIDDELL, 
U.S. Marshal, 
By C. F. SMITH, 
Special Deputy. 


Charles Firman Smith is hereby appointed special deputy U. S. 
marshal, northern dist. of Miss., to execute & return the within writ. 
Given under my hand & seal this we of July, 1888. 
M. L IDDE LL, [sEa.] 
U). 5 Marshal, So. Dist. Miss. 


63 U. S. Court. In Chancery. 


Unitrep STATES OF AMERICA, 


Pee 
Southern District of Mississippi, | To wit: 


To the Board of Levee Commissioners for the Yazoo & Mississippi 
Delta; D. C. Love, sheriff & tax-collector of Yazoo county ; ¥. J. 
Wyatt, sheriff & tax-collector of Holmes county ; L. T. Baskett, 
sheriff & tax-collector of Le Flore county, Greeting : 


Whereas it hath been represented to us, in our said court of 
chancery, on the part of Yazoo and Mississippi Valley Railroad Com- 
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pany, complainant, that it has lately exhibited its bill against you, 
defendants, to be relieved touching matters in said bill contained: 

We therefore, in consideration of the premises and of the allega- 
tions in said bill contained, strictly enjoin you, the said Board of 
Levee Commissioners, D. C. Love, T. J. Wyatt, & L. T. Baskett, under 
the penalty of one thousand dollars, to be levied of your goods and 
chattels, lands & tenements, to our use, that you absolutely refrain 
from any and all further proceedings to enforce the collection of 
the levee tax for the Yazoo-Mississippi delta district, levied by virtue 
of the act entitled “An act to incorporate the board of levee com- 
missioners for the Yazoo & Mississippi delta,” approved February, 
1884, against the Yazoo & Mississippi Valley Railroad Company 
by the seizure or sale of the railroad of said company or any part 

thereof, its rolling stock, stations, tanks, and otlier fixtures and 
64 appurtenances, or by any other means, and from any further 
proceedings against the said complainant touching any of the 

matters in said bill contained, until after hearing before Hon. R. A. 
Hill, at chambers, in Oxford, on the 26th day of July, 1888, or until 
our said court shall make another order to the contrary. 

Issued the 14th day of July, 1888. 

To the United States marshal for the southern district of Missis- 
sippi to execute & return. 

[ SEAL. | JAS. M. McKEE, CP, 
P’r R. H. WINTER, D. C. 


Return. 


Ree’d July 14th, 1888, — W. L. Durkins, U. S. marshal. Exe- 
cuted personally on D. C. Love, sheriff of Yazoo county, at Yazoo 
City, and on L. P. Waite, sheriff of Le Flore county, at Green- 
wood, and on T. J. Wyatt, sheriff of Holmes county, at Lexington, 
by handing to each a true copy of this writ this 18th day of July, 


1888. 
W. L. DURKINS, 
U. S. Marshal, 
By S. LIVINGTON, D. M. 


Ret. executed & filed July 19th, 1888. 
JAS. M. McK EE, CVE, 
P’r R. H. WINTER, D. C. 


65 Yazoo & Mississrprr VALLEY RaArILRoap Company, Com- 
plainant, 
Us. 

Tue Boarp oF Lever COMMISSIONERS FOR THE YAZOO-MISSISSIPPI 
Detta; D.C. Love & et al.,Sh’ffs & Tax-Collectors, Defendants. 
Be it remembered that this cause coming on this day on the ap- 

plication of the complainant for the issuance on [of] an injunction 

restraining the defendants from the collection of levee taxes in the 
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complainant’s bill mentioned, the hearing of which was postponed 
to this day by the consent of both parties, a temporary injunction 
having been granted until further order to be made herein, and the 
court now being fully advised in the premises, after hearing the 
parties, and being of opinion that the injunction should be granted, 
doth now order that the said temporary injunction be continued in 

force, as though it had been granted on notice, until the fur- 
66 ther order or decree of this court, and the parties obligors in 

the said injunction bond heretofore given and filed herein 
being present in court and consenting thereto, the said injunction 
as [is] ordered to continue in force as aforesaid on the security of said 
bond. 

R. A. HILL, Judge. 


67 In the Circuit Court of the United States for the Southern 
District of Mississippt. 


Yazoo & Mississipp1: VaAtueEy R. R Co. ) 
vs. »No. 516. 
BoaRD OF LEVEE CoMMISSIONERS et al. | 


Demurrer. 


The defendants, by protestations, not acknowledging all or any 
or | of] the charges in complainant’s bill to be true in manner and form 
as therein charged, do demur thereto, and for cause of demurrer 
show— : 

Ist. There is no ground alleged giving this court jurisdiction of 
the matters charged. | 

2nd. This court has no jurisdiction of the matters charged. 

ord. There is no equity on the face of the bill. 

4th. Complainant’s charter, as set forth in the bill, does not exempt 
from levee taxes, and if it did the contingency on which exemp- 
tion is based—reaching the Mississippi river—has not occurred, as 

the bill shows. 
68 Sth. If said charter did, on its face, exempt from levee 
taxes it could not control the power of subsequent Legisla- 
tures to impose such taxes, which they have done, as shown by the 
bill, such power would be in conflict with sections 13 & 20 for [of ] 
article 12 of the constitution of the State of Mississippi. 

6th. Said sections 13 and 20 of article 12 of the constitution of 
said State had been construed by the supreme court of said State to 
the effect stated in the 5th clause of this demurrer years before said 
complainant’s charter was granted, and this construction was a part 
of the law of said State long before said charter was enacted. 

7th. No question arrises in this case upon the inviolability of ¢on- 
tracts under the Constitution of the United States. That Constitu- 

tion has reference to valid contracts, not void contracts, not 
69 contracts which it is ultra vires in a State Legislature, under 
its own constitution, to make. 
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8th. Building levees by local taxation is a police power which the 
Legislature cannot bargain away. 

Wherefore and for other errors and imperfections the defendants 
pray the judgment of this court whether they shall be eompelled to 
make any further or other answer to said bill or its charges, and 
that thev be dismissed hence with their reasonable costs in this be- 
half sustained. 

CALHOUN & GREEN, 


Sol’s for Defendants. 


We certify that in our opinion the foregoing demurrer is well 

founded in point of law. | 

CALHOUN & GREEN, 
Sol’s for Defendants. 
Unirep States oF AMERICA, _—_ | ,, 
Southern District of Mississippi, | 
This day came S. 8. Calhoun, as solicitor and agent of de- 
70 fendants in the foregoing bill, and made oath that the fore- 
going demurrer is not imposed for delay. 


, A. D. 1888. 


Sworn to & subscribed before me this — day of 


We waive affidavit to the foregoing demurrer. 
W. P. & J. B. HARRIS, 
Solicitor- for Compla inant. 
Filed August 7th, 1888. 
JAS. M. McKEE, Clerk, 
P’r R. H. WINTER, D. C. 


71 Agreement. 


In the Circuit Court of the United States for the Southern District 
of Mississippi. In Equity. 


THe Yazoo & Muississtpp1 VALLEY R. R. Co. 
vs. No. 516. 
Tue Boarp or Levee ComMISSIONERS et al. 


It is agreed that the whole, or such parts of as may be desired, of 
any acts of the Legislature of the State of Mississippi to be found 
in the printed acts which any party to the above-styled cause may 
wish to use at the hearing on demurrer to the bill therein german- 
to the question shall be treated as recited at length, with proper 
averments, in the bill, and shall constitute a part of the record to be 
made up by the clerk of the court should — be an appeal to the Su- 
preme Court of the United States. 

W. P. & J. B. HARRIS, 
Solicitors for Complainants. 
CALHOUN & GREEN, 
Sol’s for Def’ts. 

Filed August 7th, 1888. 

JAS. M. McKEE, CV, 
P’r R. H. WINTER, D. C. 
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> a Final Decree. 


THe Yazoo & Mississipp1 Vatiey R. R. Co. } 

Us. ~47 

THe Boarp or Levee CoMMISSIONERS FOR THE YAZOO & O16. 
Mississipr! Dera et al. 


This cause coming on this day to be finally heard on the demurrer 
of the defendants to the original bill of complainants, and the same 
having been argued by the solicitors of the several parties and fully 
considered by the court, it is ordered, adjudged, and decreed that 
said demurrer be sustained and said bill be dismissed, and that com- 
plainant pay all the costs of this cause, for which execution may go ; 
and complainant prayed an appeal in open court from this decree, 
which was allowed, and a bond of twenty thousand dollars required, 
to act as a supercedeas, which bond was given with W. P. Harris & 
James I’entress sureties thereon, which was approved by the court. 

Ordered, adjudged, & decreed this 28th day of November, A..D. 
1888. 

R. A. HILL, Judge. 


Filed & entered, Book 6, page 179, Nov. 28th, 1888. 
JAS. M. McKEE, Clerk, 
P’r R. H. WINTER, D. C. 


73 I, James M. McKee. clerk of the circuit court of the United 
States for the southern district of Mississippi, certify the above 
and foregoing 72 pages is a true and correct transcript of the record 
and proceedings in said circuit court in the above-entitled cause. 
Given under my hand and the seal of said circuit court, at Jack- 
son, this January 25th, 1889. 
[Seal U.S. Circuit Court, Southern District of Mississippi. ] | 
JAMES M. McKEE, Cler~, 
P’r R. H. WINTER, D. C. 


Ree’d of W. P. Harris, att’y, $15.85, my fees for the transcript in 
the above cause. 
JAS. M. McKEE, CVU%, 
P’r R. H. WINTER, D. C. 


73} Bond. 


Unitrep STATES OF AMERICA, 
Southern District of Mississippi : 
In the Circuit Court of the United States for said District. 
Know all men by these presents that we, The Yazoo & Missis- 
sippi Valley Railroad Company, as principal, and James Fentress, 
and Wily P. Harris, as security, are held & firmly bound unto the 
Board of Levee Commissioners of the Yazoo-Mississippi Delta, D. C. 
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Love, T. J. Wyatt, & L. T. Baskett in the penal sum of twenty 
thousand dollars; for the payment of which, well & truly to be made, 
we bind ourselves, our successors, executors, administrators, & rep- 
resentatives, jointly & severally, by these presents, as witness our 
respective seals this the 28 day of November, A. D. 1888. 

The above obligation is subject to the following conditions, viz: 
Whereas, on the 28th day of Nov., A. D. 1888, a final decree was 
rendered by said above-named court circuit court against the Yazoo 
& Mississippi Valley Railroad Company in favor of the above-named 
obligees, dismissing the original bill of the said Yazoo & Mississippi 
Valley Railroad Company with costs ; 

And whereas said company feels itself : ag-rieved by said decree and 
has demanded an appeal therefrom to the Supreme Court of the 

United States, to the next term thereof, to be holden at Wash- 
74 ington on the 2d Monday of October next, which was granted 

in open court, to operate as a supersedias, on the execution of 
this bond: 

Now, if the said Yazoo & Mississippi Valley Railroad Company 
shall prosecute its appeal with effect and answer all damages and 
costs if it failsto make its plea good, then this obligation to be void ; 
otherwise to remain in full force & virtue. 


YAZOO & MISSISSIPPI VALLEY 
RAILROAD COMPANY. 
FISH, President. 


Attest : 
JAMES FENTRESS, [ SEAL. ] 
By W. P. HARRIS, Attorney- -in- Fact. 
W. P. HARRIS Secretary. [SEAL. ] 


Filed Nov’r 28th, 1888. 
JAS. M. McKEE, C’'lk, 
P’r R. H. WINTER, D. C. 


I, James M. McKee, clerk of the circuit — of the United States for 
the southern district of Mississippi, certify the foregoing 3 pages to be 
a true transcript of the appeal bond & assignment of errors in the 
above-entitled cause. 

Given under my hand & seal of said court this Jan. 25, ’89. 


[Seal U.S. Circuit Court, Southern District Mississippi. ] 


JAS. M. McKEE, CV, 
P’r R. H. WINTER, D. C. 
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UNITED STATES O 


Suprem out October ‘Term, 1889. 


Tuk Yazoo & Mississirer Vattey RatLroap Company, Appellant, 


Tne Boarp or LEVEE COMMISSIONERS FOR THE YAZOO-MISSISSIPPI 
DeLTa, and ¢ thers, Appellees. 


| circuit court of the United States 


On appeal from the decree of the 
lor the southern district of Mississippi. 

The LPP Nant comes, XC., and complains that n the pl ading and 
decre eC ol the said circuit court in the above- titi d CuUse there 1s 
error, 1n this, to wit: 

Ist. The said circuit court — in sustaining the demurrer of the 
appellees to the appellant's bill of complaint. 

2d. The said circuit court erred 1 ils decree dismissing 
pellant’s bill and de ny Ing the relief therein prayed, 

W. P. HARRIS, 


SOUT for thie App llant 


Filed Noy. 30th, 1SSS. 


’ 


JAS. M. McK EE, Clerf, 
Prk. BH. WINTER, D. C. 
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UNITED STATES OF AMERICA. 


SUPREME COURT OF THE UNITED STATES, 
OCTOBER TERM, 1889. 


THE YAZOO & MISSISSIPPI VALLEY RAILROAD 
- CO., APPELLANT, 
v. 
THE BOARD OF LEVEE COMMISSIONERS FOR THE 
YAZOO-MISSISSIPPI DELTA, kT AL. 


. a € 


On APPEAL FROM THE DECREE OF THE CrRovuIT CouUuRT 
OF THE UNrrep STaT#es FOR SovuTHERN DISTRICT OF 
MISSISSIPPI. 


———EE—————— a 


| BRIEF FOR APPELLANT. 
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By W. P. & J. B, HARRIS, 


UNITED STATES OF AMERICA. 


SUPREME COURT OF THE UNITED STATES, 
OCTOBER TERM, 1889. 


THE YAZOO & MISSISSIPPI VALLEY RAILROAD 
CO., APPELLANT, 
V 


THE BOARD OF LEVEE COMMISSIONERS FOR THE 
YAZOO-MISSISSIPPI DEUTA, ET AL. 


On APPEAL FROM THE DECREE oF THE CrRcoUIT CoURT 
OF THE UNITED STATES FOR SOUTHERN DISTRIOT OF 
MISSISSIPPI. 


The appellant railroad company filed its original bill in 
equity in the said circuit court, against the defendants, the 
Board of Levee Commissioners and certain persons, sheriffs 
and tax-collectors, to enjoin the collection of taxes levied 
by an Act of the Legislature creating said Board of Com- 
missioners, for the purpose of providing a fund for the 
payment of the principal and interest of bonds authorized 
to be issued by the Board, the proceeds of which were to 
be applied to the construction and repair of levees on the 
Mississippi river. The bill alledges that the taxes sought 
to be collected are unauthorized and illegal, because by 
its charter, which was prior in date to the Act creating the 
said Board, and imposing the taxes, the said railroad 
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company is exemyW from taxation; that the law creating 
the said Board, and imposing the taxes, declared the 
property of railroad companies whose roads or any part 
lay in the Levee District created by the Act, subject to the 
levee taxes, any exemption in the charters of said compa- 
nies to contrary notwithstanding; that this imposition of 
levee taxes by the Legislature, and the repeal of the char- 
ter exemption from taxation was in violation of the charter 
contract and impaired the obligation of such contract, and 
thus violated the Constitution of the United States, and 
the bill thus makes the controversy one arising under the 
Constitution of the United States. /(¢ 9» / 

The bill makes out its claim by citing the laws bearing 
on the subject, and by allegations of matters of fact: the 
acceptance of its charter, the prosecution of the work of 
constructing its system, the completion for operation of 
140 miles of road, part of which was in the levee district. 


The railroad company was incorporated by a special law, 
approved February 17, 1882. Acts of 1882, p. 838. 

We extract such parts of the Act as bear upon the ques- 
tions to be considered, including the preamble as descrip- 
tive of the character of the undertaking in which investors 


were invited to enlist. 
PREAMBLE. 


“Whereas, The construction of railroads to, in, through 
and along the Mississippi river basin, and the Yazoo and 
Sunflower river basins, penetrating these and other alluvial 
lands in this State, west of the Chicago, St. Louisand New 
Orleans Railroad, and connecting them by railroad and 
branches with other railroads west, east, north and south, 
is deemed and hereby declared to be a work of great pub- 
lic importance and in strict accordance with the true policy 
and interest of this State, should be encouraged by legisla- 
tion and liberality ; and 

Wuereas, The physical difficulties of constructing and 
maintaining railroads to, across, along or within either the 
Mississippi, Sunflower, Deer Creek or Yazoo bottoms or 
basins, or the other alluvial lands herein referred to, are 
such that no private company has so far been able to estab- 
lish a railroad and branches developing said basins and 
alluvial lands and connecting them with the railroad sys- 
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tem of the country ; now, therefore, in order to induce the 
investment of capital in the construction and operation of 
such a railroad and branches, and thus develop the re- 
sources of this State,” etc. 

“Szo. 2. Be it further enacted, That the said corpora- 
tion shall also have, and it is hereby authorized and invest- 
ed with the right and power tu build and construct, and 
thereafter to use, operate, own and enjoy a railroad or rail- 
roads, with one or more tracks, into, along and across that 
part of the State of Mississippi, lving between the Missis- 
sippi river and the Chicago, St. Louis and New Orleans 
Railroad on such line or lines as shall be deemed best b 
the Board of Directors of the company hereby chartered; 
one of said lines ora branch thereof, to reach the Missis- 
sippi river at or near a point —— Arkansas City if 
practicable, so as to connect such point on the east bank 
of the Mississippi river with some point or points on the 
line of the Chicago, St. Louis and New Orleans Railroad, 
one of said lines or a branch thereof to pass through Yazoo 
City, Mississippi; and said company shall have the 
right and power, and are hereby authorized to build one or 
more branches or lines of railroads between the “Missis- 
sippi river and Deer Creek, and between Deer Creek and 
the Sunflower river, and between the Sunflower river and 
Yazoo river, in the direction of or to the north line of this 
State, and extend the same, or any one thereof in the direc- 
tion of or to the south boundary ion of this State, as shall 
from time to time in the judgment of said company be deem- 
ed proper ; and shall also be authorized to construct and op- 
erate such spurs or laterals from or along such maifi line or 
branches, not exceeding one hundred miles in length, as 
may from time to time be necessary or proper to fully de- 


velop said country lying west of the Chicago, St. Louis and 


New Orleans Railroad and east of the Mississippi river, in 
this State ; and the said company as soon as, and when- 
ever from time to time they have located said line or lines 
of railroad or branches, spurs or laterals thereto, or any of 
them, shall file in the office of the Secretary of State a 
statement showing the general line thereof, so far as the 
same has up to that time been located.” 

Sxo. 8. Be it further enacted, That in order to encour- 
age the investment of capital in the works which said com- 
pany is hereby authorized to construct and maintain, and 
to make certain in advance of such investment, and as an 
inducement and consideration therefor, the taxes and bur- 
dens which this State will ye ra not impose thereon, it is 
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hereby declared that said company, its stock, its railroads 
and appurtenances, and all its property in this State neces- 
sary or incident to the full exercise of all the powers here- 
in granted—not to include compresses and oil mills—shall 
be exempt from taxation fora term of twenty years from the 
completion of said railroad to the Mississippi river, but not 
to exceed’ beyond twenty-five years from the date of the ap- 
proval of this Act; and when the period of exemption herein 
prescribed shall have expired, the property of said railroad 
may be taxed at the same rate as other property in this 
State. All of said taxes to which the property of said 
company may be subject in this State, whether for county 
or State, shall be collected by the Treasurer of this State 
and paid into the Treasury to be dealt with as the Legis- 
lature may direct, but said company shall be exempt from 
taxation by cities and towns.” 

“Section13. * * Thatunless said Company shall con- 
struct and have in operation twenty miles of railroad with- 
in three years from the passage of this Act, the Legislature 
shall have the right to declare this charter forfeited.” 

“Section 14. * * Thatall Actsin conflict with this Act, 
or any part thereof, be, and the same are hereby repealed; 
and that this Act take effect and be in force from and after 
its passage—the public welfare requiring it.” 

At the date of this Act the taxation of railroads was sep- 
arately provided for by the Mississippi Code of 1880, p. 
194, under the heading “ Taxation of Railroads.” The bill 
points to this taxation in general terms. We give a syn- 
opsis of the sections of the Code necessary to exhibit the 
taxation which the general law imposed onfrailroad prop- 
erty at the date of the charter in question: 

Section 597 provides that each railroad company oper- 
ating a railroad in this State shall, on or before the second 
Monday in August of each year, file with the Auditor of 
Public Accounts a complete schedule of all its property, 
real and personal, setting fcrth the length in miles of its 
road bed, switches and side tracks, showing the number of 
miles and fractions in this State, in each county, and in 
each incorporated town, and the value of the whole, and 
each part as herein subdivided, capital stock, bonded in- 
debtedness, the rolling stock, depot buildings, workhouses 
and machine shops, car shops, and stationary machinery, 
and the county and town in which situated, and the land 
on which they are situated, together with all other real, 
mixed and personal property. — 
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Section 599 requires: the Auditor, when this schedule has 
been filed, and also in cases when it has been refused, is 
directed to notify the Governor of the State of the fact, 
who shall proceed to convene the Auditor, Treasurer and 
Secretary of State, who, thus convened, shall assess the 
value of each railroad for purposes of taxation, and shall 
certify the same tu the Auditor of Public Accounts. 

Section 600 provides the means of  ascertainin 
the value and items of the property. This Board o 
Assessors is directed to value the entire road and property, 
that value is to be divided into the number of miles in the 
State, and the valuation for each county is to be according 
to the number of miles of the road in each. The number 
of miles for the State shall be the product for State taxes, 
and the number of miles in each county the product for 
county taxes; and, having thus ascertained the sums to be 
taxed, they shall certify the same and the facts to the Aud- 
itor. 

Section 601 adds ten per cent. on the amount of taxes 
assessed against railroad companies failing to file schedules 
as directed by Section 597. 

Section 603 provides that when the valuation so ascer- 
tained and certified has been furnished to the Auditor he 
shall ascertain the taxes due the State and counties, and 
notify the companies of the amounts due to the State, by 
letter or otherwise, and shall certify the sage-due to the 
several counties to the Clerk of the Chancery Court of the 
county, and the amount due to cities and towns to the 
mayor thereof, and the sums so certified shall be entered 
on the collector’s books, to be collected as other taxes; 
and the Auditor shall collect the taxes due the State, by 
distress warrants issued to any sheriff, authorizing the 
seizure and sale of personal property in the county ; and, 
should the personal property be insufficient, the Auditor 
may sell the entire road and branches, to the highest bid- 
der, and the purchaser shall be put in possession. 

Section 605. The county taxes are to be collected as all 
other taxes. 

Section 606. “ Railroad property situated in any city or 
incorporated town may be taxed for city and town pur- 
poses, upon a valuation thereof made upon the same basis 
as the property of individuals, and this section is to apply 
to the foregoing as well as to the following modes of tax- 
ation herein provided for.” 

Section 607 provides that every railroad accepting this 
Act, and-annually paying to the Auditor of Public Ac: 
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counts the taxes hereinafter provided for, and signifying 
their acceptance in writing, shall be exempt from all the 
foregoing provisions, except Section 606 in relation to cities 
and towns, and such payment shall be in full of all State 
and county taxes; fifty per cent. of the amount paid to be 
placed to the credit of the counties through which the rail- 
road may pass, to be divided amongst them according to 
the unaber of miles in each. Lands owned by such rail- 
road companies, and not used in operating the roads, shall 
be taxed as other property and for all purposes. 
PRIVILEGE TAX ON EAOH RAILROAD COMPANY. 


Section 608. Each railroad company whose line is, in 
whole or in part, in this State shall, if it accept the pro- 
visions of this Act, pay to the State Treasurer, on warrant 
of the Auditor, on or before the 31st day of December in 
each and every year, a privilege tax, asfollows. [Here fol- 
lows the existing railroads in the State, their names being 
given and the sums required of each.] “Provided that no rail- 
road company shall be subject to taxation under this chap- 
ter while the same is in process of construction; but if any 
part of any road shall be finished and used for profit the 
part so finished shall be taxed, although the whole road 
may not be finished.” | 

The railroad company organized under its charter 


promptly, and in 1884 had complete for operation a line 


from the city of Jackson, on the Chicago, St. Louis & New 
Orleans railroad to Yazoo City, on the Yazoo river, a dis- 
tance of forty-five miles, at which place the road entered 
the Yavoo-Mississippi Delta Levee District, and proceed- 
ing northwardly along the Yazoo valley or basin, through 
the counties of Yazoo, Holmes and Leflore, three of the 
counties embraced in the Levee District; the first aud third 
named counties being embraced in the district as first 
formed, and the county of Holmes being afterwards added. 
In 1885, 1886 and in 1887 the road, in its several stages, was 
completed for business in its parts, the whole extent of 
road in operation in 1887 being 140 miles—100 miles being 
in swamp country, and much of it in the district subject to 
overflow ; but the road has not, so far, been extended to 
the Mississippi river. 

This Company had claimed exemption from taxation, 
and the claim allowed or acquiesced in by the revenue offi- 
cers of the State during this time. 
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In 1884 the provisions of the Code of 1880, before re- 
ferred to, to-wit: sections 604, 607, 608, were revised. Sec- 
tion 604, so far as it authorized the putting of a purchaser 
of a railroad, under tax sales therein authorized, in posses- 
sion of the road, was repealed. Section 607 was so amend- 
ed as to give ‘o the railroad counties two-thirds of the priv- 
ilege tax in lieu of fifty per cent. before allowed. Section 
605 was amended by increasing the amount of the privilege 
tax imposed on the several railroads enumerated in the 
Code, and it was provided that all other railroads not so 
enumerated, and not exempt from taxation by their char- 
ters, should pay a privilige tax of sixty dollars per mile. 
Acts of 1884, pp. 29-30. 


In 1886 this tax was raised twenty-five per cent. Acts, 
p. 23. The Yazoo'& Mississippi Valley Railroad Company 
was not among the enumerated roads, and, if affected by 
the act, was only affected by the provision as to the tax 
on roads not enumerated and not exempt from taxation by 
their charters. With these alterations the provisions of 
the Code are substantially preserved. 

In 1888, the Legislature passed an Act,general in its 


terms, but in. point of fact, intended to meet the case of 
this particular railroad, both as to general taxes and the 
levee taxes, and to deny or override its claim of exemp- 
tion, and providing for collection of back taxes. The first 
section is in these words: 


“Section 1. * * That every railroad that has failed 
to pay the taxes for which the same was liable for any 
year for which it was so liable, such railroad not being 
exempt by law or its charter from taxation for such years, 
and so being liable to taxation, shall be assessed for, and 
shall pay an ad valorem tax to be assessed as hereinafter 
provided, unless such railroad shall within sixty days 
after the passage of this Act, pay the taxes for which the 
same was liable according to its charter or pay the privi- 
lege taxes for which the same was liable as follows: ifa 
standard or broad gauge road for the years prior to 1884, 
eighty dollars per mile; for the years 1884 and 1885, one 
hundred dollars per mile: for the years 1886 and 1887, one 
hundred and twenty-five dollars per mile.” 
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There is a less rate for narrow-guage roads. The road 
of the Yazoo and Mississippi Valley Railway Company is 
of the standard gauge, and this Act places it in the scale 
of roads of the first-class, or highest rate, according to the 
Code of 1880, and the Acts of 1884, and the increase made 
by the Acts of 1884 and 1886, is preserved accordingly. 

This Act, in terms, applies to levee taxes unpaid, “ that 
the several tax-collectors * * * shall proceed to col- 
lect such taxes—State, county (and levee, if any.”) Acts 
of 1888, pp. 49, 51. 


These levee taxes have their origin as follows: 


In 1884 the Legislature of Mississippi incorporated the 
‘“ Board of Levee Commissioners for the Yazoo-Mississippi 
Delta? creating a levee district,embracing three river-front 
counties, and parts of three back counties, subject to inun- 
dation by overflow from the Mississippi river, atexes-dis- 
tries, and to the number of back counties was added in 
1888 another county, with authority to construct, repair 
and maintain a levee on the river front. 

By the 9th section of the Act of incorporation the Board 
of Commissioners was empowered to issue coupon bonds 
for five hundred thousand dollars, payable in twenty 
years, bearing interest at 8 percent. The bonds were to 
be sold and the proceeds applied to the construction of the 
levee. 


By the 13th section it is enacted, ‘“‘ That for the purpose 
of paying the bonds and coupons issued, negotiated or 
sold by said board as heretofore provided, and any other 
indebtedness or liability legally contracted by said board, 
an ad valorem tax of thirteen mills on the dollar upon the 
assessed value of all property, real and personal, in the 
front counties of Tunica and Coahoma, and that part of 
DeSoto county included in said levee district, and a simi- 
lar tax of nine mills on the dollar upon the assessed value 
of all property, real and personal, lying and situate in the 
remaining or back counties of said levee district, or so 
much thereof as may be necessary, is hereby levied and 
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assessed for each and every year, until all of said bonds 
and interest and other indebtedness is fully paid.” 

By the 14th section it is enacted “‘ That for the purposes 
of this Act the property of all railroad companies and 
other corporations of every kind, both real and personal, 
lying, situated and being within the limits of said levee 
district, shall be taxed just as the property of individuals 
is herein taxed according to its location, any exemption 
from taxation, donation of taxes, or other such provisions 
contained in the charter of such railroad company or other 
corporation or in any law heretofore passed by the legisla- 
ture to the contrary notwithstanding ; and said ad valorem 
tax of thirteen mills, or nine mills on the dollar, according 
to location, is hereby levied and assessed upon all the 
property of said railroad companies or other a 
tions.” Acts of 1884, pp. 140, 148, 151, 152. | 

By an Act passed in 1886, the Board of Commissioners 
was authorized to make a further issue of bonds to the 
amount of four hundred thousand dollars for like pur- 
poses. The ad valorem tax on real and personal property 
was increased, and a tax on privileges, on business pursuits 
and occupations within the district, and also a tax on cot- 
ton produced in the district, +. Meena 

AOTS OF 1886, P. 100. 

These are the levee taxes referred to in the Act of 1888, 
which not having been thertfore enacted, owing to the 
claim of exemption, it was the purpose of that Act to col- 
lect as back taxes. The bill seeks not only to prevent the 


‘ collection of back taxes, but the taxes of the year 1888, 


and all subsequent years—and the injunction prayed for 
extends to the whole period of taxation. The amount of 
the levee tax now assessed and sought to be collected for 
the back years amounts to the sum of $11,(C00. 

The defendants joined in a demurrer to the bill, and the 
grounds of demurrer stated are: 

1. That the court has no jurisdiction of the matter set 
up in the bill. 

2. The complainants’ charter contains no exemption 
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from levee taxes, and if it does, the contingency on which 
it is to take effect has not happened. 

3. If such exemption is found in the charter as claimed, 
it could not bind the Legislature to respect it under sec- 
tions 13 and 20 of the 12th Article of the State Constitu- 
tion, which had been construed not to have such effect by 
the supreme court of the State before the charter was 
granted. 

4. The Constitution of the United States protects only 
such contracts as are valid, and this contract was not with- 
in the power cf the Legislature. 

The circuit court sustained this demurrer on the second 
point and dismissed the bill, and from the decree dismiss- 
ing the bill the complainant appealed. . bs wo 


The following points are presented on the errors as- 
signed : 

1. The subject matter of the bill, that is, the ground for 
equity cognizance, is well established. 

Allen v. Balt. and Ohio R’y Co., 114 U. 8., 311. 

The code of Mississippi, of 1880, gives to courts of equity 
such jurisdiction—code of 1880, § 1831; but this is declar- 
atory of the law. , 

2. Thatthe power of the federal judiciary under the con- 
tract clause of the Constitution of the United States. to con- 
strue for itself the constitutions and statutes of the States in 
cases arising under the clause,is unfettered by the adjudica- 
tions of the States construing them in their bearing on the 
contract in question, is settled by many adjudications of 
this court. 

Jefferson Branch Bank v. Shelby 1 Black 436. 

University v. People, 99 U. S.,309; Louisville and Nash. 
R’y Co., v. Palms, 109 U. 8., 2 

3. The legislative intent in the charter was to grant 
' exemptions from taxation to begin at the date of the Act 
of incorporation. 

4. That State taxes mean taxes imposed by the legisla- 
ture of the State, and that taxes and burdens would in- 


clude even “local assessments,” but this levee tax is strict-. 
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ly a tax on every species of property, real and personal. 
It bears on a ‘district’ but is for a public object. ‘Local 
assessments” are confined to real estate and bind the land 
only and not the person. 

Cooly on Taxation, 606,607. Macon v. Patty, 57 Miss., 
378, 386. 

The cases in which the supreme court of Mississippi has 
held ‘‘ levee taxes” to be “‘ assessments” are cases in which 
the tax was levied on land only. 

Vasser » George, 47 Miss., 713. 

This is a tax imposed by,a legislative act on real and 
personal property, privileges and occupations, annually, 
for an indefinite time, and may be “ district taxation,” but 
is not an “ assessment.” 

5. The Constitution of the State of Mississippi does not 
disable the Legislature to grant exemptions from taxation 
by contract with individuals or corporations,; binding on 
the State. 

The third point stated rests on the construction of the 
charter of the appellant company, and is really the begin- 
ning point in considering the case. The 8th section, which 
is quoted at large in the statement of the case, and the 
declarations, avowals and terms employed in it, render it 
exceptional and peculiar, and we find no precedent which 
in our view governs the construction; for, uniike the case 
of ailroad Co. v Dennis, 116 U. S., 665, where there was 
but the barren phrase “ after completion,” without other 
indication of intention, we have here an entire section de- 
voted to the subject of the taxation to be borne by thecom- 
pany, the extent of the exemption as respects the kind of 
property, with a scheme of taxation which was to take 
effect ‘‘after the period of exemption shall have expired.” 

For the ptaintiff-in-error the contention is,that taking 
the whole expression of legislative purpose,as contained 
in the 8th section, its provisions, declarations, and avowals 
the legislative will is found, and that will fairly appears 
to be, that the exemption was absolute to begin presently, 
but that its duration was to be determined by one of two 
measurements provided, to be applied as the event might 
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indicate, and the one which could be first applied,is to be 
applied,to end the exemption; and the combined effect 
of the two parts of the clause in which the duration of the 
privilege is expressed, is, to give more than twenty years 
(as some time must elapse before reaching the Mississippi 


river by a “line or branch’) but not to exceed twenty-five: 


years from the date of the act. 

To render what we may say on the subject intelligible, 
we state, that the opposing view discards all the sec- 
tion except the words of the granting clause, all that 
precedes and all that follows them, as meaningless, and 
by this process the conclusion is formed,that the whole sec- 
tion was dependent for its taking effect,on the contingency 
of the Company’s extending a ‘line. or branch therefrom 
to the Mississippi river,’ and as that has not happened no 
exemption can be claimed. 

We submit argument on the question thus presented, and 
also on the other points stated as to the powerof the Leg- 
islature to make irrepealable contracts by charter exempt- 
ing property of corporations from taxation. 


ON THE FIRST POINT. 


The legislature which chartered the&railroad in question, 
was impressed with the wants of the district of country 
between the Chicago, St. Louis and New Orléans railroad, 
a road running north and south through the State, over its 
uplands, and the Mississippi river, its breadth being about 
fifty miles east and west, and its length more than two 
hundred miles north and south. No direct single line east 
and west from any point on the base.~Me Chicago, St. 
Louis and New Orleans road to the Mississippi river would 
have fulfilled the objects of the charter. Such a line would 
have encountered the difficulties of railroad building through 
the swamp,and across streams ,and over ground subject to 
frequent destructive overflows, and yet it would afford 
communication by rail to a very limited area of country. 
The connection of the system of roads proposed with the 
river, is spoken of in terms different from those employed 
as to Yazoo City, a perfectly feasible extension. The ex- 
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tension of a line or branch to the Mississippi river is to be 
accomplished if found practicable. It is characterized as 
doubtfuland does not stand in the scheme projected,as 
the paramount object-a sine gua non. It was doubtless a 
thing contemplated as desirable, but it was not absolutely 
required, and was not treated as essential to the develop- 
ment of the country. The term “ practicable” is used as 
investors would understand the word—that is practicable 
with reference to the outlay and the return for it. It is 
possible to make a road anywhere on land. We affirm,that 
the connection of the system with the Mississippi river, 
was a secondary and non-essential object. It is not men- 
tioned in the preamble which describes the scheme as one 
to connect the swamp with railroads. 

So we contend that there is no foundation for the assump- 
tion,that this connection occupied in the system devised, 
such prominence,that the legislature was impelled to make 
the aid which the enterprise needed, and which is profusely 
promised,dependant on a connection with the Mississippi 
river. It appears in the charter as a thing which might be 
indefinitely delayedand on justifiable grounds abandoned, 
and yet much benefit accrugg to the swamp country from 
lines connecting railroads only. Indeed, it is clear to any 
comprehension, that the swamp country, under the ample 
provisions and powers granted in the second section, could 
be thoroughly developed by a system of roads without 
contact with the river at all, and aid to a road or roads, 
was manifestly intended ,without regard to ultimate ex 
tension to the Mississippi river. 

We now approach the eighth section of the Act, which it 
will be perceived relates entirely to the subject of the tax- 
ation of this road or roads and exemptions. The usual 
scope of such special regulationsof taxes is to make the 
regulation exclusive of all other regulations. They are 
intended to be complete for the particular enterprise and 
corporation. It is a rule that when a particular Act 
assumes to regulate the entire subject of it, it is exclu- 


sive. 
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Buck os. Swan, 40 Miss., 268 ; Gibbons vs. Brittenum, | 

56 Miss., 232. f! 

This section, by the avowal in the beginning, by its 

terms and scope, was to be all the law for this corporation, 

as to taxation and exemption. It declares that the prop- 

erty which the investors are invited to create, when it shall 

come into existence, shall stand toward the tax laws exist- 

ing, and to follows under two conditions—one of exemp- 

| tion and one of taxation, and exemption shall precede ( 
taxation—exemption first and taxation afterward. 

The avowal ‘of an intention t6 make certain the taxes 
and burdens which are to be borne,and those to be fore- 
borne,cannot be rejected. The investors are told by it, 
that they need not explore the revenue laws of the State 
existing, nor speculate as to those which may follow, but 
to look to the termfof this section as a certain guide, and 
in the face of such a declaration, and in view of its object, 
silence is negation; as nothing pertaining to taxation and 
exemption was to be left unsaid, nothing is to be implied. 
It cannot, in the face of the explicit declaration contained 
in this section, be maintained, that in spite of it,the legis- 
lature intended to reserve,tacitly,the power to tax the 
property to be brought into existence at will ,to an indefi- a 
nite extent, and for an indefinite time, that is, until the 
happening of an uncertain event in the future, to-wit: the 
crossings of the swamp country by a line or branch to the | 
Mississippi river. /« 

The explanation of an omission so important after an & 
avowal so explicit,is,that the Legislature assumed,that the 
exemption was to have its natural and usual beginning at 
the date of the grant. The section is pregnant with this 
idea. It speaks only of a taxation after the period of ex- | | 
emption herein granted shall have expired. The sugges- -— 
tion that when exemption is postponed to a future event, : 
taxation, until the event happens, must be implied, begs | 
the quescion in issue. We urge the omission to speak asa 5 
reason why the exemption was not to be postponed, and 
taxation was to awaitits expiration. The peculiar charac- (a 
ter of the section, novel and unusual in its provisions and 
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avowal, reverses the rule,and excludes those inferences and 
implications in favor of taxation when an Act is merely 
silent as to the particular subject of taxation, or as to a 
time when taxation shall begin. We call attention to the faet 
that the taxation which is to follow exemption, differs in 
one importart particular,yfrom that which, according to the 
opposing view, is to fall on the property before exemption. 
If it is conceded that the idea of valuing the road as a unit, 
and paying the whole tax in a lump sum to the Treasurer, 
is merely a convenience,as it stands in the eighth section, 
still it is a change, but, in addition to this, there is an ex- 
- emption perpetual in duration, of taxation by cities and 
towns. Whereas, by the then existing law, cities and 
towns were allowed to tax railroads. This is to have the 
heaviest burden fall on the enterprise while in progress, 
and the lighter after the most difficult part has been ac- 
complished. 

The suggestion that the enterprise in progress was aided 
by the general law exempting railroads in process of con- 
struction from taxation, must be measured by the qualifica- 
tionghat these words are limited tosuch parts of the line 
as are unfinished to completion for use. These words are 
followed in the general law of the Code before cited, “ but 
if any part of any road shall be finished and used for 
profit the part so finished shall be taxed, although the 
whole road may not be finished.” 

Code, 195, § 608. 

This exemption is not to be regarded as exemption: dur- 
ing the time of outlay in theenterprise. The privilege is 
of very little practical value. The Legislature knew the 
course of railroad making in the country. Starting from 
some important center or base the road progresses and sta- 
tions and villages spring up. The people on the line eager- 
ly demand transportation, so there is a finishing for use of 
the line in progress. The application of the general law 
of railroad taxation does not supply or render needless the 
aid promised. The road, for example, is now complaining 
of a very heavy taxation imposed in its progress to com- 
pletion, and before it is finished, and during the period of 
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heaviest outlay. It was never the course in this State to 
tax unfinished work. The exemption is illusory, and when 
its practical value is estimated it will be apparent that the 
Legislature could not have regarded it asa contribution to 
the enterprise of such exceptional difficulty as it was re- 
garded at the time of the charter. See the extent of the 
privilege tax of 1885, 1886 and 1887 bearing on an un- 
finished road, Act of 1888 before cited. 

The eighth section of the charter, viewed asa whole, 
evinces an intention that exemption shall begin at the date 
of the Act. Its terms and declarations,can be reconciled, 
onno other rational conception of its import. 

Assuming the beginning point of the period of the ¢ ex- 
emption to be at the date of the grant, apd that taxation 
was to begin only after the period had expired, it was im- 
portant that the duration should be fixed, and the peculiar 
form in which that duration or extension from the date of 
the grant is expressed,is due to a purpose to give as much 


_ of the standard period of exemption,after the road reached 


the river,as might be obtained out of a whole period of 
twenty-five years. 

It is not uncommon to express duration ,with reference to 
an event in the future,by fixing a certain namber of years 
after the event,in the computation of a longer period. The 
privilege is to last for twenty years from one event, but not 
to extend over more than twenty-five years from another 
event, the approval of the Act, altogether. The Legisla- 
ture assumed, in adopting the form and words of the grant, 
that the exemption was to begin at the date of the Act. 
If the grant had been made by one part of the granting 
clause, the first,for a term of twenty years from the com- 
pletion of said railroad to the Mississippi river, the period 
of taxation would have been indefinitely postponed, and 
might not happen at alif the connection with the rivey 
should be found impracticable by the investors. It was 


therefore necessary on the idea,that, left without other 


words, it would give an exemption of indefinite duration, 
and to taxation indefinite postponement,that the words 
“but not to extend beyond twenty-five years from the date 
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of the approval of this Act” should be added. The effect of 
the two parts being,to bring the actual duration within the 
period of twenty-five years from the date of the Act. Itisa 
common use of “from” to convey the same idea as “beyond.” 
The Legislature was expressing extension from a point as- 
sumed, and we fin 1 the words extend “beyond” and “from” 
as conveying the one idea. The words “but not to extend” 
apply not‘to the definite term of twenty years, but to a 
period of exemption of contingentduration. The privilegg 
the dimensions of which are measured by the joint effect of 
the two parts of the granting clause, was not,by the purpose 
to give it a certain extension beyond an event in the future, 
to be made to cover a period of enjoyment longer than 
twenty-five years,as the utmost limit. If the design was to 
give twenty years on the condition of reaching the river,it 
would have been needless to qualify the first part, and the 
supposition of the purpose to make the privilege depend- 
ant altogether,on the doubtful event, a supposition which 
belies the spirit and sou] of the charter, may find an equal- 
ly hostile temper in the added limitation,in the second 
partas a penalty on delay in reaching the river, for it would 
in that view operate to discount the twenty years by every 
year of delay over five years in reaching the river. 

Looking at the Acts of the Legislature of 1882, we search 
in vain for the evidence of a spirit so grudging, as to this 
most desired work of greatest difficulty, that aid promised 
with energetic profusion, should be delayed until thé chief 
difficulty had been surmounted, and only on condition that 
without aid,it should be surmounted, and if delayed should 
cut down the reward promised. 

It is only by a complete surrender to the idea that the 
legislature intended to falsify its promisesythat we extract 
from the 8th section of the charter, the startling result,of a 
heavy, unlimited taxation reserved as a vis a turgo,and a 
possible exemption,and then a milder taxation. 

This feat is accomplished by cutting away all the 8th sec- 
tion except the words “‘shall be exempt from taxation for 
a term of twenty years from the completion of said rail- 
road to the Mississippi river; but not to extend beyond 
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twenty-five years from the date, etc.,” and repelling the 
idea that extension alone was in the mind of the legislature 
and that the words were intended to fix the termination 
and not the beginning of the exemption. With the section 
thus dislocated or mutilated, it is hoped to construct a 
reasonable doubt whether an absolute or contingent exemp- 
tion was intended. And the contingent exemption being 
more favorable to the State,as the matter is viewed after 
_the fact,that consideration will turn the scale. 

The 8th section,by this viewyis not to take effect in any 
of its provisioys unless the event considered doubtful at the 
time should happen, and that event being still delayed, 
the section is no protection from taxation, notwithstand- 
ing much work has been done, work of great public utility, 
in which the State promised assistance. 

The Mississippi Legislature, of 1882, granted many rail- 
road charters. There was in all of them, with perhaps one 
or two exceptions, an exemption from taxation for twenty 
years ; that seemed to be the standard period. The charter 
to the Yazoo and Mississippi Valley Railroad was the 
earliest charter. There is much copying from this charter, 
and the one we select, because it relates to a railroad now 
in existence from the Chicago, St. Louis and New Orleans 
Railroad at Durant, Holmes county, to Aberdeen, in 
Monroe county, a road running north-east and through the 
uplands of the State east of the Chicago, St. Louis and New 
Orleans road. 

Section 8. * * “that in order to encourage the invest- 
ment of capital in the works which the said company is 
hereby authorized to construct and maintain, and to make 
certain in advance of such investment, and as an induce- 
ment and consideration therefor, the taxes and burdens 
which the State will, and will not impose thereon, it is 
hereby declared that said company, its stocks, its rail- 
roads and appurtenances, and all its property in this State 
necessary or incident to the full exercise of all the powers 
herein granted, not to include oil mills and compresses, 
shall be exempt from taxation for aterm of twenty years 
from the date of the approval of this Act, and when the 
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period of exemption herein prescribed shall have expired, 
the property of said railroad may be taxed at the same 
rate of other property in this State. All of. said taxes to 
which the property of said company shall be subject in 
this State, either for county or State, shall be collected 
by the Treasurer of the State, and paid into the treasury 
to be dealt with as the legislature may direct; but said 
company shall be exempt from taxation by cities and 
towns.” 

We do not find it easv to discover an intention to be 
less favorable to the more difficult and doubtfal enterprise 
than to one perfectly feasible in all respects; the feasible 
project gets an absolute exemption for twenty years, while 
the one, the difficulties of which are emphasized, according 
to the opposing view, gets an exemption for twenty years 
contingent on surmounting the difficulties and reaching the 
Mississippi river, and withal subject to be discounted for 
every year over five years allowed to reach the river. 

A contingent exemption would be a departure from the 
ordinary rule. The policy of the State has been to grant 
exemption to railroads in their charters, fora limited time. 
Twenty years is ordinarily given for a railroad in any 
direction in the State. It seems to be considered that any 
railroad that is worth operating, pays for the exemption 
by its indirect benefits to the country it serves. If it falls 
short of completion toa known terminus, or fails to reach 
points on the projected line indicated in the charter, the 
exemption for so much as has been constructed, is never 
forfeited. If the line is short, the concession by the State 
is small, and compensated to the public in its use. 


ON THE SECOND POINT. 


All that is contained in the constitution of Mississippi 
on the subject of the taxation of property, is found in two 
sections of article 12. See Code of 1880, p. 35: 

“Sec. 13. The property of all corporations for pecuniary 


profit shall be subject to taxation the same as that of in- 
dividuals.” 


“$xo. 20. Taxation shall be equal and uniform through- 
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out the State. All property shall be taxed in proportion 
to its value to be ascertained as directed by law.” 

This article jn other sections evinces a purpose to guard 
the State and counties against becoming burdened with 
debt,by loaning credit to, or becoming stockholder in cor- 
porations or associations, and against the creation by them 
of a paper currency. Sees. 5, 12, 14. 

It is worthy of note that the constitution is silent as to 
charters of incorporation, reserving no power over them of 
repeal or alteration in any respect. It is silent as to the 
power to grant exemptions from taxation ; and so far from 
exhibiting any jealousy of charter contracts, or alarm at 
the scope given to the contract clause of the constitution 
of the United States,bvy the Supreme Court of the United 
States, the constitution of Mississippi nowhere speaks 
of contracts except to forbid the legislature to pass any 
law impairing their obligation. Art. 1, sec. 9. 

The bargaining away of the public powers,was not an 
evil of such proportions, in the opinion of the Constita- 
tional Convention,as to demand restrictions to be placed 
on the discretion of the legislative body. 

The contract clause of the Constitution of the United 
States is freely endorsed, with its load of judicial exposi- 
tion, and in full view of its bearing. 

There is found in many State constitutions of that 
period, (1869) restrictions of the power to grant exemptions 
from taxation, as leading to mischief, in use of that ad- 
mitted power, but in the constitation of Mississippi there 
is no attempt to deal with the subject at all. 

Its framers saw the evils of a paper currency, dependent 
on uncertain security for its redemption, and the evils of 
public debts ,thec conspicuous in many States, and espe- 
cially in the neighboring State of Tennessee, and proceeded 
to guard against these by language directed unmistakably 
to that object, as is to be expected where, by an organic 
law, power is to be defined, or regulated, to avert known 
mischiefs. 

If the purpose was to revolt against the doctrines of the 
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Supreme Court of the United States, as to charter contracts, 
there was in a constitution before them—the constitution 
of lowa—a short form for making all charters repealable. 
“All charters of incorporation shall be subject +o re- 
peal.” 

If the property of corporations for pecuniary profit was 
to be excluded from the benefit of exemption from taxa- 
tion, the purpose would have been expressed thus: ‘ The 
legislature shall not exempt from taxation the property of 
corporations for pecuniary profit.” 

If the idea was to allow exemptions of such property, 
but to make them repealable, we would expect to find it ex- 
pressed in these words: * All exemptions of property from 
taxation shall be held at the will of the Legislature.” 

If this qualification was intended to apply only to cor- 
porations for pecuniary profit, the idea would find expres- 
sion thus: “ All exemptions from taxation of the property 
of corporations for pecuniary profit shall be repealable.” 

The idea is simple, and would have taken the form of 
expression supplied by average capacity. applied to ex- 
amples everywhere to be found, of apt language for ex- 
pressing it. We do not find it. 


It seems to be very clear that jealousy of the contract 
power—jealousy of corporations, jealousy of the privilege 
of exemption, find their roots and germs elsewhere than 
in the convention which framed this constitution. 

The meaning of the two sections of Article 12 heretofore 
quoted, (Sections 13, 20,) was discussed in Mississippi Mills 
» Cook, 56 Miss. Rep , 40, and the conclusion reached by two 
of the three judges, that exemptions by charter contract 
of the property of corporations for pecuniary profit are 
forbidden by the first mentioned section (13), that is: ex- 
emptions by contract binding on the Legislature. The 
question has not been touched by that court since, and 
until 1884 we find no instance in which a repeal of a char- 
ter exemption has been enacted. There was a writ of error 
to the Supreme Coart of the United States in Mills v Cook, 
but ata session of the Legislature occuring while the writ 
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was pending,there was a legislative compromise, by the 
terms of which the writ of error was dismissed by the 
plaintiff. i 

The result in the case cited cannot be regarded as a set- | 
tlement of the question. There was not only the fact of 
dissent expressed on the bench, at the time, but the reas- 
oning of the dissenting opinion takes from the decision of 
the majority all basis in logic or in precedent. 

There is a concession that the exemption of the property 
of individuals, not associated under a charter, by legisla- 
tive grant, whether repealable or irrepealable, is not pro- 
hibited, nor is the exemption of corporations for profit 
forbidden. Exemptiong from taxation is admitted not to 
be an evil. It belongs to the taxing power as part of it. 
The exemption of such property is conceded not to be a 
discrimination under the “equal and uniform” clause as it 
has been held to be elsewhere. The conclusion, therefore, 
that exemption by charter contract is prohibited seems 
fanciful and strained. 

It is indeed curious,that constitutional prohibition in 
reference to a matter of such great practical importance, 
should be discovered in a constitution where the subject of 
exemption is not mentioned, norany equivalent expression 
employed. A limitation of an admitted power of great — 
practical value, and constantly exercised, is thought to be 
discovered, although none of the known methods of giving 
expression to i,is employed. 

We mention here that the lowa case, brought into view 
in the discussion in Mills » Cook was decided after the 
Constitation of Mississippi had been adopted. That de- 
cision was made in 1874 It does not furnish a rule for in- 
terpreting the Constitution of Mississippi of 1869. 

We ask attention to the dissenting opinion of Mr. Jus- 

“Tice Chalmers as it appears in the case reported, and before 
cited. Wecan add nothing to the argument there, and 
think it needs no support. 


We suggest, however, that the compound character of the 
property of private corporations, the franchise, the stock, the 
visible and tangible property, the plant, etc. ete., admitted 
of oppressive, or double taxation, and lead to what may be 
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termed commutation of taxes, the adoption of certain 
standards of valuation of the whole enterprise in which the 


With these known peculiarities of the property of cor- 
porations, and the known practice in taxation, the conven- 
tion might well declare, that valuation and taxation of such 
property, should be arrived at in the same manner as in the 
case of individuals, by finding the valuation of everything 
that would be answerable for debts, and the taxation by 
the same standards applied to individuals. 

It is irrational to proceed on the idea that a purpose hos- 
tile to contract exemptions,must be attributed to the con- 
vention,although no traces of it are anywhere found. 

It cannot be assumed that the legislature of 1882, in 
adopting all the usual terms of contract stipulations, stat. 
ing the inducement and consideration on both sides in re- 
spect to a public work pertaining to the “public welfare” 
supposed it was not making terms that were binding, or 
that section 8 stood ina different plight from the stipula- 
tion as to freight rates and passenger rates of transporta- 
tion, which has been held to be a bargain, in the charter 
under consideration. 

Stone et. al., ». Yazoo and Miss. Valley R’y Co, 62 
Miss., 607. 

It cannot be affirmed that the investors entered into the 
stipulations on the idea that they were not binding. In- 
deed the idea most prominent is that the enterprise was 
one of exceptional public importance, and the legisla- 
ture was offering the inducement of inviolable pledges to 
those who would undertake ic, and there is something of 
force in the view expressed by the judge of the circuit court 
of the United States in an opinion recently announced re 
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ferring to this enterprise, that it had more of a public than. 


a private character. The terms of the charter have all the 
character of a proposal, not to incorporate a company only, 
but a proposal to the company to undertake a public work 
on certain terms. Such a proposal made to individuals, or 
associations not “incorporated” if accepted would bind the 
legislature ; why not if accepted by a corporation? 


W. P. & J. B. HARRIS, for Appellant. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1889. 


l. The State of Mississippi, in February, 1882, granted a charter 
to plaintiff in error, containing an exemption from taxation for a 
period therein preseribed. Under Acts subsequently passed, the 
State and counties, by their proper officers, in 1888, levy taxes and 
burdens Ot] plaintiff's railroad, claiming that the Same is how sub- 
ject to taxation. 

The plaintiff in error claims that the imposition of said taxes 
and burdens before the expiration of the period of exemption is the 
violation of the obligation of said charter contract, and by a bill in 
chancery obtained an injunction. 

The chief question in this case may be accurately stated, as fol- 
lows: When, under the terms of said charter, nay the State levy 
faxes on said railroad 

The defendant in error says she may do so now, before the 
period of exemption has expired. The one says taxation first. 
exemption afterwards; the other says exemption precedes taxation, 
and that, by the terms of the charter; the time fixed when the State 
may tax is “when the period of exemption herein prescribed shall 
‘have expired.” 

It is not necessary, so far as this case is concerned, for the court 
to modify, or the counsel to criticise, those extreme Cases where 
courts, in the effort to avoid the supposed bad effects of ill-consid- 
ered legislation, have adopted a different rule of construction for 


statutes and statutory contracts granting exemptions, etc.. from that 
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subjects. 

It, however, seems plain to us that the same rules of construction 
should be applied in ascertaining the intention of the parties and 
what they agreed to in this case as are applied to contracts on other 
subjects; unless, indeed, we assume that the Judicial Department 
of the Government may, in this indirect, though it seems to us 
more dangerous way, assume the guardianship of the legislative 
department. 

There is no practical difference in a court holding one statute or 
statutory contract to be valid, and another invalid, simply because 
the court deems the one politic and the other impolitic, and a court 
applying different rules of construction, by which one statute is 
made effective and another defeated, simply because the subject of 
one is the grant of land, and the subject of the other a grant of 
exemption from taxation. 

The theory upon which our National and State (vovernment is 
founded explicitly upsets such supervisory power, by declaring that 
the legal and legislative departments shall be separate and 


independent. 
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Of course, if the act of the legislature is in violation of some 
constitutional provision, it is the duty of courts so to declare, and 
that is the end of it. But, if the legislature had the right to legis- 
late on the subject, the right to make the grant or contract by 
statute, the meaning of said grant or contract, the intention of the 
legislature making the grant or contract, the mind of the parties 
entering into the contract cannot safely—nor in accordance with 


our theory of government—be changed by the courts applying*one 


adopted in construing statutes and statutory contracts on other 


rule of construction to one contract and another rule of construction 
as to another contract. 

If a State, by acts of its legislature, makes two contracts, the 
terms of each being identical, though the subject of the one is 
exemption from taxation of a particular work, and the subject of 
the other a bonus, or amount of money contracted to be paid, and 
the rules created by the courts require in one case that the intention 
of the State as to the exemption contract shall be shown beyond @ 
reasonable doubt, and as to the other the same rule as to all other 
contracts, to wit: the ascertainment of what the parties agreed to 
as determined by mere preponderance—we have reached a result 
not only unfair to the contracting parties, but in the teeth of the 
spirit and letter of our fundamental laws; which, so far from vest- 
ing in the legal department any power over the policies of the 
State, have vested such powers in a separate and independent 
braneh of the rovernment. 

We onclude therefore that the extreme rule contended for by 
defendants in error is not sound law, and that the charter contract 
in this case should be interpreted and construed by the same rules 
is apply to contracts hetween individuals, or between states where 
the subject matter is not exemption from taxes. 

It lay he that the legislative department stands in need of such 
arbitrary and unwritten control, and it is conceded that it some- 
times makes ore Vous mistakes mn shaping and directing the policies 
of the State. but our contention is, that this control cannot under 
our system be exercised by the eourts, 

2. But let us try the extremest rule of construction, to wit: 
Must be “ expressed in terms too plain to be mistaken,” “a reason- 
‘able doubt * * must be resolved in favor of the State.” 


Now, under this rule, we ask the question: When may the pro- 


perty he taxed’ When shall taxation begin’ The answer is in 


the words ot the charter. Section 5 ° - And wphie ji the yp riod of 


"~ Cae muption here an prescribed shall have CL Pre d, the property of 
“said railroad may be taxed,” ete. 

The real question in this case is, “/en may the property be 
taxed’ The defendant in error says it may be taxed before the 
exemption has expired. They admit that the period of exemp- 
tion therein prescribed has not expired; indeed, they claim it has 
not begun. 

When may this property be taxed / The charter answers, ‘it 
nay he taxed when the period ot exemption herein prescribed 
“shall have expired.” Is not this an explicit answer‘ Is it not 
Loo plain to be mistaken / 

The whole controversy between us lies here. They say this 
property may be taxed now, and they have assessed and attempted 
to collect such taxes. , We Say, No, it is not subject to tax until the 
period of exemption prescribed in the charter has expired, and it 
has not vet expired, and therefore we enjoin the collection of said 
taxes. 

>. That this Is the true solution of the issue In this Case, is 
further shown by the fact that the State undertakes as a part of this 
charter contract to “make certain in advance of such investment 
“and as an inducement and consideration therefor, the fares and 
“hirpdens which this State w7// and will not lm pose thereon.” 

There are to be no presumptions as to what taxes will be im- 
posed nothing left to inference or construction : but the State 
agrees to make certain, before investment, this tax matter. So 
now we look to the contract to see when the property may be taxed, 
and we find that the State has made it certain by contracting that, 
* When the period of exemption herein prescribed shall have ez- 
* pired the property of said railroad wWiay he taxed.” 

Has the exemption expired‘ No one claims that it has. So 
we see no escape from the conclusion that any tax levied prior to 
the expiration of the term of exemption is in violation of the 


charter contract. 


4. The counsel for defendants in error devote most of their time 
to a discussion of whether the period of exemption is twenty vears 
or twenty-five vears, Or & movable date between these - but it seems 
to us immaterial 17) this controversy whether the one ol the other 
is the period of exemption, as neither has expired, and the author- 
ity to tax begins after thy expiration of the period of exemption, 

If. therefore, it is agreed that neither period had expired when 
the taxes enjoined in this suit were levied, it is certain, if this con- 
tract is upheld, that the said ley \ of taxes is a violation of said 
contract. 

5. So, with the argument and assumption of counsel for defend- 
ants in error, that the State's chief object was to secure an early 
completion to the Mississippi river, or that one of the chief objects 
sought by the State was the completion of a railroad to the Missis- 
sippi river (all of which has no foundation in fact, as will be here 
after shown). But Suppose it was true, how can any such fact atfect 
or change the « rpress agreement that the State should make plain 
what taxes and burdens she would and would not impose, and the 
fact that she then declares that “urhen the period ot exemption 
" herein prescribed shall hanes expired, the property of sald railroad 
os may hy fared.” etc.. THT 5 they Can show that such exemption had 
expired ¢ 

In short. all the ingenious argument of said counsel can amount 
to no more than showing that the extreme period of exemption 
may— or would, in fact be shortened. unless. indeed. they Can 
upset the whole eontract DY ITNse rting SOIC such words iis follows: 
“ But the exemption from taxation shall not begin until after the 


“company has completed a railroad to the Mississippi river.” And 


yet, with even such “ati explicit declaration. the whole sentence in 


said charter declaring * when” the property may he taxed. would 
have To be stricken out, or it would not he plain. 
No play on words or assertion of the supposed inte ntions of the 


State can obscure the tact that she agreed to make the tax matter 


{) 
plain, and that she did fix the time when the property of plaintiff 
in error may be taxed, and that the time so fixed is after the 
“period of exemption herein prescribed shall have expired.” 

If, therefore, the period therein fixed has not expired, any 
ingenious shortening of said period, or discussion of the intention 
of the State as to terminus. etc., does not affect the issue in this 
CAaSC, which is, that these faxes were levied before the expiration of 
the period prescribed, and that consequently such levy is “a \ iolation 
of the obligation of this charter contract. 

6. The charter in this case was approved on February 17, 1882, 
and was at once accepted, and work begun. Forty-five miles of 
railroad were completed under it, and opened for traffic in about 
two vears. One hundred and forty miles of railroad were completed 
and in operation in a little over four years from the date of the 
eharter. (Record, page 2.) 

No taxes were claimed by the State or counties for the years 
1889-3-4—5-6-—7—~aix vears, In 1SS84 there were forty-five miles of 
completed road ; in 1886 there were one hundred and forty miles. 
Indeed, by the terms of the second section of the charter, the COtll- 
pany was required to tile in the office of the Secretary of State of 
Mississippi a statement from time to time, as the /énes were located. 
The State and county authorities could not have been ignorant 
of this property being in existence and operation, and yet none of 
said authorities attempted to assess any part of it for taxation 
except the compress of the company at Yazoo City, it being ex- 
pressly excepted from the exemption clause in Section 8, to wit: 
“not to inelude compresses and oil mills.” This state of things can 
be explained on no other hypothesis than that the practical con- 
struction of the State and county authorities was, that the railroad 
was exempt from taxation. 

Personal property of some kinds may be concealed and escape 
the tax assessor’s eye; but here even the record of location was 


required to be tiled, and here was 140 miles of railroad in operation 


day after day, and no claim on the part of the State nor of the 
counties that it should be assessed for taxation. 

Indeed, this new theory was not heard of until after the opinion 
of this Court in the case of Vicksburg, Shreveport & Pacific Rail- 
road Company vs. Dennis, delivered in 1856, had been published, 
and on a clear misconception, as we understand it, of said case, this 
denying our exemption was based. The whole claim is an after- 
thought. The parties to the contract understood its terms alike, 
acted on the construction for six years. (Record, page 5.) So far 
then as open actual construction of the contract by both parties for 
six years is concerned, the new theory has no countenance. If 
there had been any doubt as to what the State had agreed to in said 
charter, surely some of her officers would have discovered the doubt, 
and had the railroad assessed for taxation in 1SS2—-3—4—5-—6 or 7. 
This neglect to tax cannot be explained by supposing the property 
was hid or unknown, nor by supposing any sort of partiality for a 
railroad, which would blind the keen-eyed publicans of Mississippi. 
On the contrary, if there is any kind of property incapable of being 
hid, or of getting away, or of exciting the pity of a tax assessor, it 
is a railroad. 

But it may be asked, * What is the value of practical construc- 
* tion by the parties of their contract /” 

Optimus interpres rerum usus, contemporanea expositio eat fortissima in lege. 

‘Tell me what has been done under a contract and I will tell you what it 
means. 

It is the short and simple rule of fair dealing and common 
honesty which has defeated many shrewd afterthoughts, new phases 
of the meaning of words and sentences used, born in a light differ- 
ent from that in which the parties to the contract saw, understood, 
agreed, acted. 

If it took one party to the contract six years to discover that the 
words used would bear a different meaning from that which the 
parties understood and acted on, he ought not to be allowed to 
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not the contract they made, And this thought Is strengthened 
by the fact that the party now asserting the new view is the party 
who drew the contract, and not only so, but the party who expressly 


undertook therein to make it eeplain §=6©aS TO This Inatter. 
—_ ; . | ° j } . 
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irom taxation tor ten vears altel th of such investment, and as an iInduce- 
completion of said road within the lim- ment and consideration therefor, the 
its of this State.”"—/10 U.S. Reports, taxes and burdens which this State will 
page GOS, and will not impose thereon, it is hereby 
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declared that Saki COMpany, its stocK, Its 
raiironads and pprurte nances, and all its 


property In this State necessar\ ir ith l- 


ers herein granted not to inciude com- 
presses and O11 MILs, Stimdil tye exempt 
irom taxation tor a term i twenty 


vears trom Une comple tion of said rail- 
road to the Mississippi river, but not to 
extend beyond twenty-five vears from 
the date of thy approval « f this Act: and 


when the perlod of exemption herein pre- 
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hall have expired, the property 
of said railroad may be taxed at the same 
rate as other property in this State. All 
of said taxes to which the property of said 
company may be subject in this State, 
whether for county or State, shall he col- 
lected by the Treasurer of this State and 
paid into the State treasury, to be dealt 
with as the legislature mav direct: but 
said compan s! all be ¢ Xt ipl} ttirom taXa- 


tion ‘by cities and towns.’ 
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A mere glance at these parallel columns, without referring to the 
other ditferences between the charters, will show that the cases are 
radically different. 

The particular clause of the charter in the case at bar upon 
which our opponents rely, even if we exclude what precedes and 
also what follows it, gives no support to their theory. That clause 
cut out from the context reads as follows, and we put in parallel 
column that clause filled out as in grammatical construction and 


plain meaning it must be read. 


* Shall be exempt from taxation for a ‘Shall be exempt from taxation” 
term of 20 vears from the compk from the date of the approval of this 
tion of said railroad to the Mississippi \ct) “for a term of 20 vears from the 
river, but not to extend bevond 25 comple tion of said railroad to the Mis- 
vears from the date of the approval of _ sissipi river, but not to extend beyond 
this Act.” 25 years from the date of the approval 


of this Act.” 


[t will be seen by comparing these two that the only difference 
between them in words is the placing the words “ from the date of 
“the approval of this act” in both parts of the sentence. The 
evident sense and meaning is the same in both. The plain 
meaning of both is éxemption from the date of the approval 
of the Act for a term ot twenty years after completion to the 
river, but the exemption in no case must extend beyond twenty- 
tive years from the approval of the Act: hor, if it is found 
practicable and a line is extended tothe river in less than five years, 
shall the exemption be extended beyond twenty years from the 
completion of such extension, though the whole term of exemption 
does not reach twenty-five years. 

As will be seen hereafter, this plain construction of the language 
used fits the condition of the parties at the time the contract was 
made, and gives to an enterprise so unusually difficult a possible 


tive vears more of exemption than the ordinary and usual twenty 
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years exemption granted at that session to railroad companies, which 
proposed to build lines whose location and termini could be and 
were fixed in advance—lines over a territory that presented no ex- 
traordinary difficulty nor risk, nor doubt as to where it was practi- 
cable to locate them, no engineering difficulties, no periodical floods 
of a great river, no unreclaimed swamps. Lines, the location, cost 
and practicability of which could be determined in advance and 
without costly experiment. 

8. Again, consider the words, “but not to extend beyond 
“twenty-five years from the date of the approval of this Act.” 
If exemption began at the time of the approval of said Act, these 
words are full of meaning. If it did not, then they are not only 
surplusage, but confuse the meaning of the whole section. 

In the one case, they prudently limit a possibility of perpetual 
exemption in case a line to the river should be found impracticable, 
for in Section 2 the words “* if practicable ” are used and the duty 
is made to depend on whether it is practicable. Put it out of the 
power of the company in any event, whether such line is found 
practicable or not, to claim the exemption more than five years 
beyond the common exemption ot twenty years given to ordinary 
roads. 

In the other case there would be a fixed term of exemption of 
twenty years, which could in no case be lengthened, and there is no 
intimation in any of the Acts of that legislature that any new 
railroad should have less than twenty years exemption. 

Look at the clause a little closer. What is it that would begin 
at the approval of the Act and extend forwards! What is it whose 
extension “f7om ” the approval of the Act more than twenty-five 
years was prohibited by this clause? Manifestly, the exemption. 

%. The counsel for defendant says as to this clause, ** The ide: 
“was to induce early completion to the river, so as to then enjoy 


“ exemption.” 
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But would it not be an anomaly to find a railroad company who, 
instead of accepting 20 years present exemption, (to cover the 
period of construction when all was outgo and none was income),— 
considered it an inducement to have everything taxed while unre- 
munerative, in order to have the Same term of 20) years exemption 
at a future time when they did not so much need it? And ean it 
be for a moment doubted that the legislature would have given 
this dangerous and doubtful enterprise the same 20 years exemption 
from the date of the Act that it fave 80 many other railroad com- 
panies at that session / 

Take, for instance, the charter of the Canton, Aberdeen and 
Nashville Railroad, to whieh defendants refer, whieh Was approved 
SL day as the charter in the case at bar. (Acts of Mississippi, 
LSS2, paves 1001-1008.) That wasa road in the uplands running 
“via Starkville and West Point, via Aberdeen.” ete, There is no 
preamble to that charter no statement, as in this, that it is a 
“work of great public importance, and in strict accordance with 
“the true poliey and interest of this State should be encouraged by 
52 legislative sanction and liher ity.” No statement In that charter, 
is in this, that “the physical ditheulties in constructing and main- 
“taining such a road “are such that no private company has so far 
“been able” to accomplish it; nevertheless a 20-year exemption 
Was vranted it * from the date of the approval of this Act.” (Ibid, 
page LOOS, | It will also be seen that thirteen of the incorporators 
in both these charters are the Sarne persons. And vel the result of 
defendant’s argument and construction is that the road more difh- 
eult and costly to build is to have a possible future exemption of 
20 years, while the less difficult and costly road is to have a present 
exemption of 20 years. The road which the State declares should 
as a matter of “interest.” and “true policy” be encouraged by her 
“liberality,” is given a possible exemption of 20 years in the far 


future. and a road which is of no practical ditheulty or special 


12 


importance is given a full 20 years at once. And yet they speak 
of this matter as an inducement! The old saying, that “a bird in 
“the hand is worth two in the bush,” is peculiarly illustrated in 
this case, 

10. ‘The utter unreasonableness of defendant's theory and argeu- 
ment is further shown D the fact, that according to their construc- 
tion, the supposed’ future exemption cannot exceed 20 years, but 
may be lessened to a much shorter term. So that it would not only 
he thre taking i future for | present grant i future exemption, 


when they probably will little meed it. for a present one which they 


certainly need—but they run the risk of not getting as long an 
exemption in the future as the legislature was granting every rail- 
road company that asked it in the present. For defendant insists 
that every year over five years that it may take the plaintiff to 
ascertain the most practicable route to the river and to construct 
and complete it, takes one vear off the 20-year exemption. 

Nay, more. Ifa line or branch to the river is found by plaintiff 
to be impracticable from any Cause, there will he ho exemption at 
all—none in the present, none in the future. 

A glance at the map of the State of Mississippi will show that 
the nearest point on the Chicago, St. Louis and New Orleans Rail- 
road to the Mississippi river. “at or near a point opposite A rkansas 
“City,” is about 100 miles on an airline. Now, if defendant’s view 
of this charter contract is correct, it follows that the thirteen corpor- 
ators who, under a charter of the Canton, Aberdeen and Nashville 
Railroad Company, approved same day as the charter in this case, get 
a present exemption for ~) years on that road in the uplands- these 
same men, according to defendant’s construction, undertook the far 
more difficult, doubtful and dangerous work of developing a swamp 
country by railroads; and as to exemptions accept: 

1. A future exemption, instead of one in the present. 


2. An exemption when there would be an income from the 
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property, instead of one when the property was earning nothing. 

3. A future exemption, which might be less than twenty vears, 
instead of the usual and certain twenty vears in the present, granted 
by the other contracting party to every railroad company asking it. 

t+. A future exemption which might, by no fanlt on their part, 
be defeated altogether. instead of twenty years how. 

5. And making such an agreement when it was certain that it 
would take much time and money to ascertain whether the fulfilling 
of the condition on which exemption depended was practicable, 
and years of work and millions of money to complete it, if found 
practicable. 

lt mioght be said. however. that the State. for some cause or 
other. did not deem the plaintiff's proposed railroad of SO) much 
importance as any of the many others which, at that session of the 
legislature, she granted twenty vears of exemption to. The truth 
is. on the contrary, that the State in this charter declares that plain- 
tiff’s proposed railroad **is a work of great public importance,” and 
that it was as a matter of “policy and interest of this State” to 

€ 
be *“ encouraged.” 

Or, it might be said that the state, W hen considering the various 
railroad charters before that session of the legislature, for reasons 
which no one has the right to know, intended to be more illiberal 
with plaintiff's road than with the others. Kut the fact 1s, that the 
State, in plaintiff's charter, expressly declares that the same should, 
“in strict accordance with the true policy and interest of this State, be 
“encouraged by /egis/ative sanction and /herality.” The preamble 
to plaintiff's charter contains no idle, nor meaningless, nor untruth- 
ful words. The statement therein. that the = phy sical ditteulties of 
“constructing and maintaining railroads,” in that swamp country, 
“*are such that ho private company has SO far been able to establish a 
“railroad therein,” is verified by the fact that at almost every session 


of the legislature since the invention of railroads the most liberal 
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charters have been granted to many score of railroad companies, 
giving them authority to build railroads in said delta, and the fact 
that at the time the charter in this case was granted, not one of 
them had built a single mile of railroad therein. Except a little 
narrow-vauge railroad, some fifteen miles long, running from 
Clarksdale on the river to some plantations near by, and which did 
not run in high water, the whole of the Yazoo delta, from Vicks- 


burg to Memphis. was without a single mile of railroad in 1S82. 


~- 


Now it has many miles of railroad in operation, and the pioneer 
who first risked its money in that territory, on the faith of the 
charter contract in this case, and who has spent millions of money 
in a comparatively unsettled country, and thus at a continual loss to 


of 


itself for seven years, developed “the resources and wealt! 
said State, is confronted, not with the * liberality” mentioned in the 
contract, but with the denial of its obligation, and the ln position of 
grievous burdens, which are sought to be defended by a technical 
construction of the language used, which is utterly at variance with 
whiat the parties to the eontract understood and assented tO, as well 
as with the first principles of fair dealing. 

11. Again: What possible meaning can be given the clause 
immediately sueceeding the exemption clause, if defendant’s con- 
struction is adopted ¢ If our construction of the exemption clause is 
adopted, to wit: that exemption began at the approval of the Act, 
the clause following it is natural and intelligible, viz.: “and when 
“the period of exemption herein prescribed shall have expired, the 
*, property of said railroad nay be taxed at the same rate as other 
“property in this State.” 

On our theory the State undertook to “ make certain” what 
taxes and burdens would be imposed, and by this clause she fixes 
the time wien taxes might be levied. But if, on their theory, the 
taxes, without any “making certain,” begun at once, and would be 


merely suspended during the continuance of the exemption; of what 
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use is this clause‘ Manifestly, when the exemption ended, taxes 
would accrue, Why, then, Sa \ “and when the period of exemp- 
“tion herein prescribed shall have expired, the property of said rail- 
“road may be taxed/” Of course it was the subject of taxation 
when the exemption had expired. Why say it ‘“*may” be then 
taxed, if, indeed, it was subject to tax before ! 

If they say that these words were surplusage—mere declaration 
of what would be the result anylhow—it is a confession that these 
words are not considered with the others in determining the mean- 
ing of the whole, or if they are, they have no effect; while we give 
them a meaning, to wit! the fixing the time w/en taxation should 
begin, and that meaning is in harmony with the other parts of the 
Act, and especially answers to that part of this section in which the 
State undertook “to make certain in advance” what taxes would 
be imposed, 

(Onee more: f the State thought it necessary to use this express 
language about taxes wfter the exemption had expired, why did she 
not also use similar language as to the taxes before exemption begun, 
if such were to be imposed ¢ 

She did expressly mention the one, why did she not also mention 
the other? especially as she undertook to make them “ certain ” in 
advance. upresso vnius erclusio alterius. This elause is there- 
fore not merely surplusage, if defendant’s construction is correct, 
but it is incongruous with the whole section thus interpreted. 

12. A consideration of the last sentence in Section 8, strengthens 
the construction plaintiff puts upon said section, and is not conform- 
able to the afterthought construction of defendant. Said sentence is 
as follows: “All of said taxes to which the property of said company 
“mav be subject in this State, whether for county or State, shall be 
“collected by the Treasurer of this State and paid into the State 
“treasury, to be dealt with as the legislature may direct ; but said 


“company shall be exempt from taxation by cities and towns.”’ 


ad 
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This is an important and material part of this charter contract. 
Its value in money to the plaintiff is very great. It makes a mode 
of taxation entirel ditferent Prom those which are voverned by the 
ordinary revenue law 5. lf makes one collector ot al] taxes instead 
ot many. One collector for both State and all the COUNTY taxes, 
instead of one for each in each county, [t enables plaintiff, as To 
payment of taxes, to deal alone and directly with the Treasurer of 
the State, and thus avoid the expense of local agents to look after 
tax matters, and hunt up the many tax collectors, and keep up with 
their notices and times and places. lt Is wholesale instead of retail, 
SO far its the railroad Company is concerned, and may he paid each 
year by one check mailed by railroad company to treasurer, and 
thus avoid the danger of loss and time of agents in carrying the 
money to these many LAX collectors and of keeping accounts with 
each. 

There Can be no misunderstanding of this part of the contract, 
to wit: 

_First. “ A// of said taxes to which the property of said company 
‘may be subject in this State shall” be eollected by the State 
Treasurer. 

Second. And @// such taxes shall be paid into the State treasury. 

Third. Al/ such taxes so collected and paid in shall * be dealt 
‘with as the legislature may direct.” 

And yet we are seized upon by these county tax collectors as if 
our charter was of no effect. The ordinary county tax collector of 
each county demands the payment to him of the tax claimed for 
his county under the general revenue laws of the State, and in 
detiance of our charter mode. The Treasurer . of the State, who 
alone is agreed upon as the collector, and the State Treasury, which 
alone is agreed Upon as the depository ot the collection in one lump, 
is entirely ignored. | 


It may be that the legislaturé, which alone has the power of 


disposition of all taxes collected from plaintiff, may, in the spirit of 
liberality, mentioned in the charter, return them to the company, 
or direct their expenditure towards the development of this swamp 
country, which the State has so much at heart. But these fellows 
in every county, who, but for the injunction in this case, would 
have forced us to pay to them, are under the revenue laws bound to 
pay their collections, not to the State treasury, but to the several 
county disbursers, for county purposes; while by our contract we 
are bound to pay all taxes legally assessable against us to the Treas- 
urer of the State alone. In short, under this charter contract, if 
any taxes are due, they are not due to the counties, nor payable to 
or collectable by county tax collectors.. So that, even if defendant 
is right in maintaining that we now owe any State or county taxes, 
we do not owe them to these defendants, and the injunction against 
them should be made perpetual. A payment to them for distribu- 
tion to their several counties is no discharge of our charter obliga- 
tion to pay all county and State taxes to the State Treasurer, and 
there is no statute changing our obligation, as fixed by our charter 
to pay to the State Treasurer, nor devolving the duty of collecting 
the same on these defendants in the stead of, or in behalf of the 
State Treasurer, nor requiring them to pay the same into the State 
treasury. | 

How do defendants propose to maintain these seizures for taxes 
by county collectors in the face of the scheme of taxation peculiar 
to this road, as fixed in its charter / 

We call attention to the way Messrs. Calhoun and Green dispose 
of it in their printed brief in this case, page 9, and as this is the 
only brief for defendants we have seen, we suppose it correctly 
states the position of defendants. They say on page 9 of said brief, 


“To the argument that the charter provided a scheme of taxation 


+ peculiar to that road it is sufficient to say that if this be true, the 


“scheme is to commence to be in force by express terms after the 
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“termination of the exemption and not before it began, and the 
“right to tax before cannot be regarded as waived by silence as to 
“the mode of assessment and levy. It would fall into the general 
“plan before the exemption began.” This position of defendants 
is like all the others they take, in utter disregard of the language of 
the section, and shows into what desperate straits this afterthought 
theory has driven them. 

This very clause says, * // of said taxes to which the property 
“of said company may be subject in this state, whether for county 
“or state shall,” ete. They claim that the property of the company 
is swdject to the taxes enjoined in this case. If it is, are not these 
taxes covered by the word “ a//7” 

This clause does not say anything about whether the taxes are 
before or after. It says“ a// * * to which the property of 
“the company may be su/ject.” So that if it is subject to the taxes 
claimed, they are covered by the scheme, and the defendants have 
no right under the Act of April 3, 1888, nor any other Act to col- 
leet thein, unless such Acts overturn this provision of our charter. 
And if the property is not subject to these taxes the same result 
follows. 

They say “the scheme is to commence to be in force by express 
“terms after the termination of the exemption,” and yet the scheme 
comprehends a@// taxes to which the property may be subject. 

We do not desire to press this admission of defendant’s counsel, 
though it is made in a formal printed brief, but simply call atten- 
tion to it, in order to show that this last clause is also inconsistent 
with their construction of Section 8, while it entirely accords with 
ours. 

13. But they say, the great object which the State had was to have 
the railroad reach the Mississippi river. Let us briefly refer to the 
conditions surrounding the parties at the time this contract was 
made, and take a birds-eye view of the territory in which these 


works were to be placed, 


19 

At Memphis, Tennessee, the Chicasaw Bluffs extend out to the 
Mississippi river. At Vicksburg, Miss., the hills come to the east 
bank of said river also; but between these two points, the river 
bending to the westward and the hills to the eastward, there is the 
territory to be developed. It is about two hundred miles long, and 
about an average of fifty miles wide. The Deer creek, the Sun- 
flower river and the Yazoo river lie in the order named east of the 
Mississippi river, and for the most part run parallel with it until 
they all are gathered into the Yazoo river, and it turns nearly west, 
emptying into the Mississippi river just above Vicksburg. The 
banks of these several streams are generally higher than any other 
part of this swamp country, and there is a depression between the 
Mississippi river bank and Deer creek, and between it and the 
Sunflower river, and between the Sunflower and other streams 
vast of it. The general depression below the east bank of the Mis- 
sissippi river is from twelve to twenty-two feet, the greatest depres- 
sion being generally near the foot-hills. The general direction of 
the rivers named is from north to south, and besides those named 
there are the Yallabusha, the Tallahatchie, the Coldwater 
rivers, and numerous bayous, creeks, lagoons, lakes, and sloughs 
in parts of said delta. The lands are very fertile. the timber is 
extremely heavy, consisting chiefly of yellow gum, which will not 
float. The Mississippi and the Yazoo rivers are navigable all the 
vear and some of the other streams and lakes at certain seasons 
of the year. The chief product of this territory is cotton, which 
is prepared for market in the late fall and winter, when dirt roads 
are generally bad. So much for this delta territory. The popu- 
lation of what is known now as the State of Mississippi in 1800 
was 7,600, which was scattered along her navigable rivers—4,660 
in Adams county, 2!4 in Jefferson county, 1,250 in Washington 
county—all along the Mississippi river. In 1510 the whole pop- 
ulation was 31,306, and in 1820 the population was 75,448, located 


almost exclusively on lands contiguous to navigable rivers. 
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From the foothills east is an elevated country, gradually rising 
until it reaches the dividing ridge from which the waters flow on 
the one side directly to the Gulf of Mexico, and on the other to 
the Mississippi river. This dividing ridge lies in a north and 
south direction, with double as much territory on the west as on 
the east of it, and on the west there are many unnavigable streams 
with wide bottoms, difficult to cross at all seasons and almost im. 
passable in the fall or winter. In 1882, the time when tliis char. 
ter contract was made, there was the Chicago, St. Louis and New 
Orleans Railroad on, the west side of said dividing ridge, and the 
Mobile and Ohio Railroad on the east side thereof, running through 
the State from north to south, and the Vicksburg and Meridian 
Railroad and the Natchez, Jackson and Columbus, reaching the 
Mississippi river at Natchez and Vicksburg respectively, and the 
Mississippi and Tennessee Railroad, ranning from Grenada, Miss., 
to the Mississippi river at Memphis, Tenn. The railroad from 
Mobile to New Orleans across her southern boundary completes 
the list of her railroads then. 

That part of the 4,000,000 acres of the alluvial lands between 
Vicksburg and the northern boundary of Mississippi lying near 
the Mississippi river or other navigable stream, had already cheap 
transportation—indeed, had long been settled and prosperous, as 
the statistics of said State show. This fact, and the further fact 
that water transportation has for obvious reasons always been 
cheaper than that’by railroad, and the fact that cotton, the chief 
production of this delta, is not perishable, and that it varies in price 
less than any other staple product of the soil, make it clear that 
there was no reason why the State should be so anxious, as de- 
fendants assume she was, of getting a railroad to the Mississippi 
river in this swamp. And the further fact above mentioned, that 
the railroads already then in existence in her borders reach the 


Mississippi river—at New Orleans, at Natchez, Miss., at Vicks- 
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burg, Miss., and at Memphis, Tenn., the latter point only a few 
miles north, the first point a few miles south of and the other two 
within her borders—also shows that extending a railroad to the 
river in this swamp, was not an object of great importance to the 
State. 

This exaggeration of a supposed great anxiety of said State to 
have such an extension, has, therefore, no foundation in the situa- 
tion of the territory nor the welfare or prosperity of the State, the 
territory or the people in it. 

There was, however, much the larger part of this fertile delta 
which was not accessible to natural water transportation, and con- 
sequently valueless; but which, if it could be reached by railroads, 
would, on account of its valuable timber and fertile soil, rapidly 
become productive and prosperous, “ and thus develop the resources 
“and wealth of this State.” These wnxdeveloped lands lay, not on 
the Mississippi river, nor easily accessible to it, but “ between the 
“ Mississippi river and Deer creek, and between Deer creek and the 
“Sunflower river, and between the Sunflower and Yazoo rivers.” 
(See Section 2.) It was these “ basins and alluvial lands ” which in 
the preamble are mentioned. It was the lands lying in “the Mis- 
“sissippi river basin, and the Yazoo and Sunflower river basins” 
that are mentioned in the first clause of the preamle. It was the 
“penetrating ” these and other undeveloped alluvial lands that the 
State declared “should be encouraged by legislative sanction and 
“liberality,” as mentioned in the first section of the preamble. It 
was these * Mississippi, Suntlower, Deer creek and Yazoo bottoms 
“or basins.” and “ other alluvial lands,” which no one had so far 
been able to develop, as mentioned in the second section of the 
preamble. It was the development of these undeveloped lands 
which were to increase “the resources and wealth” of said State, as 
mentioned in the third section of the preamble, and not the lands 


along the Mississippi river bank, which already had cheaper trans- 
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portation than any artificial means of transportation could give. 


14. But let us look a little closer at this charter and see, if in the 
means authorized to be used, or in their connections, we may not 
find the facts upon which defendants found their theory of con- 
struction, to wit: That the chief and controlling idea in the mind 
of the State, when she made this charter contract, was the early 
completion of a line to the Mississippi river. 

First, then, what were the means to be used for developing this 
territory—were they canals or railroads‘ The answer is that it was 
to be a system of railroads. 

Second. What about their connections‘ For, though it is 
apparent that the people along the bank of the Mississippi river had 
cheaper transportation already than a railroad could give them, and 
consequently, as a matter of reason as well as actual fact, such lands 
were already developed—indeed, were the first settled in the State— 
still, there may have been some occult reason in the mind of the 
State for thinking, as defendants claim, that the early completion 
of a railroad somewhere to the Mississippi river was a matter of the 
tirst in.portance, in order to develop the wealth and resources of the 
State. 

It is also true that there were already two railroads running to 
the river within the boundaries of the State, directly from her cap- 
itol, and two others that ran through the State and reached the 
river. one just above and the other “a few miles below her boun- 
daries. Still, there must be some basis for the foundation upon 
which defendants build their whole theory, and as we have been 
unable to find it elsewhere, let us see if, in the connections of this 
system of railroads, or the objects of the authorized connections, as 
stated in the charter, we may not discover the secret of defendants’ 
Inspiration. 

The preamble, in declaring the “ great public importance ” of 


the building of railroads in the aforementioned basins, adds as the 


object * and connecting them’’—that is, these basins—* by railroads” 

with what? with the Mississippi river? No. It reads, “ and 
* connecting them by railr mds and branches with othe r radroads:” 
and so, in the second section of the preamble, the words are “ to 
“establish a railroad and branches developing said basins and allu- 
vial lands, and connecting them,” with what? the river! No; but 


“ with the railroad system of the country,” and then it proceeds : 


_“ Now, therefore, in order to induce the investment of capital in the 


* construction, maintenance and operation of such a railroad and 
* branches.” ete.. “ Be it enacted.” ete. Well, that seems plain. 
There is no intimation in the preamble of the immense importance 
of the completion of i railroad to the Mississippi river. On the 
contrary, the only connections mentioned are with the railroad sys- 
tem of the country and vet this preamble purports to be a state- 
ment of the object sought, the means of attaining it, the difficulty 
of accomplishing it, and the importance of its accomplishment. It 
is, therefore, unaccountable why a State so full of the idea on which 
defendants base their whole construction, did not, in sueh a state- 
ment, mention it. 

LD. Again : The State in this charter deemed it so lmportant to 
have in operation twenty miles of said railroads in three years, that 
she made a forfeiture of the whole charter depend on it. Well, 
surely, if her paramount desire Was as defendants claim, she would 
vertainly require this twenty miles to tonch the river, or at least to be 
a part of | line reaching the river. How readest thou / Section 13, 
requiring the construction of twenty miles in three years on pain of 
forfeiture, makes no mention of the Mississippi river, nor any line 
towards it. lHlow strange!! Now, here are two places where, if 
the State had such an idea as that upon which defendants base 
their theory, it certainly would have appeared ; but we find not the 
slightest trace of it. 


16. Let us try this idea of defendants again by the language 
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used in the charter. Was there any line of railroad to any particu- 
lar place, required by the charter to be buiit? If so, we will surely 
find that such line starts from or reaches to the Mississippi river. 

Well. we tind in Section 2 of the charter, that there is a line 
which must be built—the building or not of which is not left, as all 
others are, to the discretion of the company, nor does it depend 
upon whether it is “ practicable” or not. The time of its building 
is not fixed, but if they build any, this line to a particular place 
must be built. Is it to or from the Mississippi river / No. It 
says, “One of said lines of railroad or a branch therefrom, to be 
‘extended to or pass through Yazoo City, Mississippi,” and Yazoo 
City is not on the Mississippi river, but Is on the foothills, on the 
furthest side of the swamp from the Mississippi river. 

17. Again: If the State was impressed with the idea which 
defendants make so prominent, would she not, in authorizing a 
‘ailroad and branches to develop such a territory, have at least 
required that the main line thereof should reach the river—the 
greet objective point’ Surely she would. [But an examination of 
the Act fails to show that the State undertook to declare even 
which should be the main line, or where it should run; but, on the 
contrary, left the whole matter to the judgment and discretion of 
the company. The words used are, “One of said lines or a branch 
“therefrom * * * if practicable.” 

Is. Ah! but they say, that in the second section of the Act these 
words occur: “One of said lines or a branch therefrom to reach 
“the Mississippi river at or near a point opposite Arkansas City, if 
“ practicable, so as to connect such point on the east bank of the 
“ Mississippi river with some point or points on the line of the 
“Chicago, St. Louis and New Orleans railroad ;” and again, in the 
eighth section a reference is made to the completion to the Missis- 


sippi river. This is true. But in both cases the context shows, not 


only no certainty that such a line or branch would be built, but that 
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the parties understood that its practicability was doubtful, and so 
it was not made obligatory to build it. In Section 2 this is pre- 
cisely expressed by the words i if practicable,” and in Section 8 the 
clause “but not to extend beyond twenty-five years from the date 
‘of the approval of this Act” contemplates such a line or branch 
as never being practicable or never being built, by fixing the 
extreme limit of the exemption at twenty-five years from the date 
of the Act. 

It is impossible to believe that a State dominated, as they sup- 
pose, by the one idea of a line to said river, would have left such a 
leading and absorbing idea, with no other basis in this long charter 
than the two limited. halting clauses above mentioned, And the 
fact that it took six years to evolve this Ingenious idea, and the 
Cyresarian operation of cutting it out from its hiding-place by the 
rude rending of the contexts which enclosed the supposed evidence 
of its existence, justifies the supposition that, if it is born at all, it 
is still-born. 

Indeed, the birth of a new idea, after six years from the time of 
the intercourse ot the parties to this contract, is too long a period 
of vestation or incubation to charge them as its parents. 

This new thing is a bastard. It has no resemblance to any of 


the many salient features ot this charter. 


4) 


RECAPITULATION, 


We have thus shown: 

I. That the plain reading of the charter leaves no room for 
doubt as to the time ‘then’ taxes may be levied. (See para- 
graphs 2, 3, 4 and 5 of this Argument. ) 

Il. That both parties so practically construed it, and so acted 
under it for six years. (See paragraph 6.) 

[1l. That the case on which they rely is utterly unlike this 
vase, and that even the exemption clause in this case cut out from 
the context, does not support their theory. (See paragraph 7.) 

[V. That their construction of the exemption clause is incon- 
sistent with the clause itself. inconsistent with the clause immedi- 
ately preceding it, inconsistent with the clauses succeeding it, in- 
consistent with the scheme of taxation therein declared, with 
the situation of the parties, and with the whole trend of the Act. 

V. That the defendant's construction of the exemption clause 
is inconsistent with the clause immediately preceding it in Section 
s, in this, that it leaves in uncertainty what the State expressly 
undertook to make ** certain.’” Among other things is this, that 
the tax they claim is not only not mentioned in the Act, but there 
is not the slightest reference in the charter to it. Indeed, they 
claim it outside the charter,and yet the State undertook in the 
charter **to make cerfain * * — the taxes and burdens which 
“this State will and will not Impose thereon.” They claim it 
under su/sequent general laws, but the State undertook to make all 
taxes and burdens which she would impose thereon ** certain 7 
si advance of such investment and as an ¢nduvcement and consider- 
“ation therefor.” 


VI. In this: That their construction is inconsistent with the 


latter part of the exemption clause itself, to wit: “ But not to 
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“extend bevond twenty-five years from the date of the approval 
“of this act.” (See paragraphs 8, % and 10 of this Argument.) 

VII. In this: That it is inconsistent with the clause immedi- 
ately following the exemption clause and in the same sentence, 
to wit: ** And when the period of exemption herein prescribed 
“shall have expired, the property of said railroad may be taxed 
‘‘at the same rate as other property in this state.” (See para- 


graphs 2, 3, 4 and 5 of this Argument.) 


VIIL. In this: That their constrnetion is utterly inconsistent 
with the scheme of ‘taxation declared by said Section 8 of the 
charter. 

(4) The scheme of taxation made ‘* certain” by said section of 
plaintiff's charter fixes the time w/en the property ‘‘may be 
taxed” as the time ‘* when the exemption * * shall have ex- 
‘*pired,”’ instead of before it has expired, as claimed by defend- 
ants. 

(4) The scheme also makes “ certain” that one State ofticer, 
instead of the numerous defendants, shall collect the taxes that 
may be imposed, 

ic) It names the officer who alone is authorized to collect the 
taxes, viz: The Treasurer of the State, and none of the ofticers 
whom defendants claim are authorized to collect such taxes, are, 
or even represent, the Treasurer of the State. They are all county 
ofticials. 

(7) It tixes and makes certain the place where the taxes so 
collected shall be deposited, to wit, in the ‘State Treasury,” 
instead of several county treasuries. 

\é) It makes ‘* certain ”’ who shall deposit the taxes so col- 
lected in the State Treasury, and it is not any of defendants. 

(7) It makes ** certain” who shall have the disposction of all 


taxes ‘‘to which the property of said company may be subject,”’ 


ow 


to wit, the *‘legislature’’ of the State, instead of counties and 
county othicers. 

(qg) And, lastly, said tax scheme agreed on in said charter not 
only makes it plain that said taxes, so made ‘* certain” as to the 
time when the property may be taxed, the officer by whom to be 
collected, the officer by whom if is to be deposited, when st) col- 
lected, the place in which it is to be deposited, the party who 
alone may dea/ with said taxes when so collected and deposited, 
but also that such taxes, so ¢ lected. deposited and dealt with. 
comprehend not only State taxes but also county taxes as well 
indeed **a//” * to which the property of said company may Fb 
subject—taxation by cities and towns being absolutely disallowed. 
(See paragraphs 11 and 12.) 

[X. Wealso show that the supposed fact upon which defend- 
ant’s theory is based has no existence, whether we consider the 
territory to be developed or the condition of the parties. (Para- 
graph 13.) 

X. And that, looking to the whole charter and considering its 
different sections, this supposed fact, without which all defend- 
ant’s superstructure falls of its own weight, is not to be found 
there: and hence that as it did not and does not exist, either in 
the language of the charter fairly construed nor outside of it, it 
has no existence at all as a fact. (See paragraphs 14, 15, 16, 17 
and 18 of this Argument. ) 

XI. And then there is the result of defendant's theory, to wit: 
That, though it is perfectly manifest in reading the Act, that the 
great object was to develop an wxvdeveloped swamp country by a 
system of railroads and branches, and that the proposed exemption 
was held out as an inducement to the vast work, yet that this whole 
swamp might be crossed by plaintiffs with railroads so that every 


part of it was accessible to markets and the railroad system of the 


country ; still, if a line or branch of such a vast and costly network 
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of roads did not reach the Mississippi river, even though the system 
of railroads with which it connected reached said river in a hun- 


dred places, still, if it was “ impracticable” to reach it with a branch 


in this swamp there was to be no exemption whatever. In short, 


under their theory it is possible that a network of many hundred 
miles should cover this wnxdeveloped country, and yet never have 
any exemption at all, under this charter. And it is a fact that 140 
miles of such railroads have been built developing said undeveloped 
lands—and yet they claim there is no exemption. This result will 
shock the mind of one reading the whole charter, and should not 
be allowed. 

| will not extend this argument by discussing the difference 
between a State exempting ia particular property then sn eavzst- 
ence, While all of the same class then in existence are taxed, 
and a case where a State, in order to induce and secure the crea- 
tion of a quasi public enterprise not then 7m esse grants a limited 
exemption until it is well established. Nor by referring to the 
fact that all railroads in said State were granted exemptions as in- 
ducement to their construction. 

Nor will I discuss the question of jurisdiction lately raised 
in one of these cases, and the special tax theory in the other, 
especially as my associate counsel devote attention to these (ues- 
tions: but | deem it due to my self, ius well “as to the court, to say 
that I greatly preferred an oral argument in this case, and con- 
sented to its submission on printed briefs and argument simply 
from the fact that before we could reach the cases on an oral 
argument there would be innumerable yearly recurring levies and 
law suits. I am. however, as certain that these cases have been 
wrongly decided and should be reversed as a lawyer can be about 
the proper decision of anycase. The submission of them is there- 
fore in no sense because I think there is little or nothing in them. 

JAMES FENTRESS, 
General Solicitor and of Counsel for Plainteff,. 
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CHAPTER DXLI. 


A N A ( e ¢ incorporating the )’azoo and Mississippi Valle Uy) Pail. 


road Company, and declaring ats pow gs 


Wuereas, The construction of railroads to, in, through and along 
the Mississippi river basin, and the Yazoo and Sunflower river 
basins, penetrating these and other alluvial lands in this State, west 
of the Chicago, St. Louis and New ()rleans Railroad. and econnect- 
ing them by railroads and branches with other railroads west, east, 
north and south, is deemed and hereby declared to be a work of 
great public importance and in strict accordance with the true pol- 
icy and interest of this State, should be encouraged by legislative 
sanction and liberality ; and, 

Wuereas, The physical difficulties of constructing and main- 
taining railroads to, across, along or within either the Mississippi, 
Sunflower, Deer Creek or Yazoo bottoms or basins. or the other 
alluvial lands herein referred to, are such that no private company 
has so far been able to establish a railroad and branches developing 
said basins and alluvial lands, and connecting them with the rail- 
road system of the country ; 

Now, therefore, in order to induce the investment of capital in 
the construction, maintenance and operation of such a railroad and 
branches, ana thus develop the resources and wealth of this State: 

Section 1. Se it enacted hy the Legislature of the Ntat of 
Mississippi, That R. C. Shepherd, F. Barksdale, J. Z. George, Wim. 
R. Pillow, F. A. Montgomery, G. W. Faison, Jolin Willis, R. P. 
Neely, W. H. H. Green, John W. Shields, W. H. Osborn, J. C. 
Clarke, W. K. Ackerman, L. V. F. Randolph, A. R. Van Nest, F. 
Sturges, Jno. Elliott, W. W. Gebhard, James Fentress, W. II. Bay- 
ard, R. N. Miller, W. P. Harris, R. H. Thompson, James Trotter, 


L. E. Simonds, H. Q. Bridges and «1. 8. Foote, together with those 
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who may hereafter become stockholders, their successors and assigns, 
and the assigns of such assigns forever, be and they are hereby cre- 
ated a body corporate, under the name and style of the Yazoo and 
Mississippi Valley Railroad Company, and as such shall have per- 
petual succession ; and said corporation, its successors and assigns, 
are hereby forever authorized and made capable in law to have, 
hold, purchase, receive and enjoy real and personal estate in this and 
other State or States, whether acquired by way of security or in 
satisfaction of debt, or by donation, purchase, devise or otherwise, 
and to hold, use and enjoy all of such real estate in fee simple or 
otherwise, and the same or any part thereof to sell, rent, lease, 
mortgage or otherwise dispose of or encumber: to sue and be sued, 
plead and be impleaded; to use a common seal, and the same to 
alter, break or renew at pleasure. 

Sec. 2. Be it further enacted, That the said corporation shall 
also have, and it is hereby authorized and invested with the right 
and power to build and construct, and thereafter to use, operate, 
own and enjoy a railroad or railroads, with one or more tracks, into, 
along and across that part of the State of Mississippi lying between 
the Mississippi river and the Chicago, St. Louis and New Orleans 
Railroad, on such line or lines as shall be deemed best by the board 
of directors of the company hereby chartered , one of said lines or 
a branch therefrom to reach the Mississippi river at or near a point 
opposite Arkansas City if practicable, so as to connect such point 
on the east bank of the Mississippi river with some point or points 
on the line of the Chicago, St. Louis and New Orleans Railroad ; 
one of said lines of railroad, or a branch therefrom, to be extended 
to or pass through Yazoo City, Mississippi; and said company shall 
have the right and power, and are hereby authorized to build one 
or more branches or lines of railroads between the Mississippi river 
and Deer creek, and between Deer creek and the Sunflower river, 


and between the Sunflower and Yazoo rivers, in the direction of or 
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to the north line of this State, and extend the same, or any one 
thereof, in the direction of or to the south boundary line of this 
State, as shall from time to time, in the judgment of said company, 
be deemed proper; and shall also be authorized to construct and 
operate such spurs or laterals from or along such main line or 
branches not exceeding one hundred miles in length, as may from 
time to time be necessary or proper to fully develop said country 
lying west of the Chicago, St. Louis and New Orleans Railroad, 
and east of the Mississippi river, in this State; and the said com- 
pany, as soon as and whenever, from time to time, they have 
located said line or, lines of railroad or branches, spurs or laterals 
thereto, Or any of them, shall file in the othee of the Secretary ot 
State a statement showing the general line thereof as far as the same 
has up to that time been located. 

SEC. a. if it further enacted, That the capital stock ot said 
company shall be five millions of dollars, but the same may be, from 
time to time, increased to a sum or sums not exceeding the amounts 
actually expended by said company in constructions, cornpletions, 
equipments and additions to said railroads and property ; and said 
company may issue any part of said stock as preferred stock, and 
fix the relative rights of common and preferred stock as to divi- 
dends and income, and they may issue said stock or any part thereof 
as fully paid and not liable to calls; and also such bonds and obli- 
gations as they may from time to time determine ; said capital stock 
shall be in shares of one hundred dollars each, and each share thereof 
shall entitle the holder to one vote, under such regulations as the 
company may in its by-laws provide; said stock shall be deemed 
personal property, transferable by assignment agreeably to the by- 
laws of said company, and may be owned and voted by any person, 
association or corporation of this or any other State or country, in 


person or by proxy, with the same power as such stockholder 


(though an alien or foreigner), to bring and maintain suits, or do 
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other acts, in his right as such stockholder, as if a resident and citi- 
zen of this State. 

Src. 4. LB. it further enacted, That the affairs of said com- 
pany shall be managed by a board of directors and such officers and 
agents under them as the interests of the company may, from time 
to time require; such board of directors shall consist of such a 
number of members Hs the company may determine, from time to 
time, but not; less than five: one ot whom shall be ra resident of the 
State of Mississippi ; and said board shall have power to appoint 
an executive committee with full power to act in their stead and 
place, at all times when said board of directors is not in session ; 
the persons named in the first section of this act, may of their num- 
ber organize “a hoard of directors who may open hooks of subserip- 
tion to the capital stock of said company, and when five hundred 
thousand dollars of stock has been subscribed, shall call a meeting 
of the stockholders or subseribers thereto. for the election of a board 
of directors : the term of othece of director of said Company shall 
be three Vears, and until his successor 18 elected and qualitied, but 
in the first election of directors by the stockholders or subseribers 
to the capital stock as above provided, part of said directors shall be 
elected for one year, part lor two years and part for three years, is 
may be determined at sald meeting: 


—_ * 
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and in each subsequent year a 
number of directors shal] be elected by the stockholders equal to 
the number of directors whose term of office expires in such year; 
and said board of directors may, of their number, elect a president 
and fix his term of office and compensation; and may provide for 
the election of or appointment and removal ot such other othcers 
and agents as, and when they please, and may create and abolish 
such offices, tix the duration and compensation thereof, from time 
to time, as may seem best, and may adopt, modify or alter by-laws 
for said company at their will, not inconsistent with the laws of 
this State, and do all other acts proper or necessary to be done in 


the management of the affairs of said company. 
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Sec. 5. Be it further enacted, That said company may, from 
time to time, mortgage or convey in trust any or all of its property, 
real, personal and mixed, of any and every description whatsoever, 
then owned or thereafter to be acquired, and also all or any of its 
rights, powers, privileges, liabilities, immunities and franchises 
whether then owned, possessed and enjoyed or thereafter to be 
acquired, including its rights to be a corporation; and under such 
deed or deeds of trust or mortgage secure, execute and dispose of 
the mortgage bonds of said company, to such amounts and matur- 
ing at such times and bearing such interest as it may deem best; 
said company may also execute a mortgage or mortgages and trusts 
as aforesaid, to secure bonds or obligations of other railroad com- 
panies, or may endorse the bonds of any other railroad company or 
companies; or in any other manner guarantee such bonds and 
secure the same by a mortgage or mortgages on its own property 
and franchises, then owned or thereafter to be acquired, as fully as 
it could do if the bonds were issued by it as aforesaid ; said com- 
pany may consolidate with any other railroad company in or out of 
the State of Mississippi upon such terms as the consolidating com- 
panies may agree upon; and it may lease its railroads and all its 
property and franchises, rights, powers, privileges and immunities 
then owned or thereafter to be acquired, or lease other railroads 
in or out of this State, for a term of years or in perpetuity, and 
upon any such consolidation, the:consolidated company shall have 

and enjoy all the property, rights, privileges, powers, liberties and 
immunities and franchises herein granted; but such consolidation 
shall not have the effect of exempting from taxation the railroad 
or property owned by such other consolidating company prior to 
its consolidation with the company hereby chartered; nor of ex- 
empting from taxation any property which the consolidated com- 
pany may, after such consolidation, acquire under the provisions 


of the charter of such other consolidating company; and in case 
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of a lease, the lease shall, so far as the terms of the lease may 
allow, enjoy and possess all the property, rights, powers, privi- 
leves, liberties, immunities and franchises which the lessor had as 
to the leased premises; the said company is also authorized to do 
an express business over its own and other lines of railroad and 
steamboats or other conveyances in and out of this State; and to 
acquire or put up, use and operate a line or lines of telegraph in 
this and other State or States, and to acquire, hold and enjoy all 
such property is may be proper, necessary or convenient in doing 
the said express or telegraph business provided, that by such con- 
solidation the maximum in section six applies only to roads here- 
atter built. 

Sec. 6. Be it further enacted, That said company shall have 
and possess the power of fixing from time to time, by its board 
of directors, the rates at which it will do CxApress and telegraph 
business, and shall transport other express companies as may ap- 
ply for transportation over its line at a just and reasonable rate of 
compensation, and also the rates at which said company will 


transport persons or property over its railroads and branches: 


provited, said last mentioned rates shall not exceed four cents 


per mile for each passenger, nor exceed the following rates on 
freights: Sixty-five cents per hundred pounds for transporting 
first or second-class freights one hundred miles or less; forty-five 
cents per humlred pounds for transporting third or fourth-class 
freights one hundred miles or less: thirty-two cents per hundred 
pounds for transporting fifth or sixth-class freights one hundred 
miles or less: (reference being had herein to the classification of 
freivhts now recognized and observed on the existing railroad line 
between New Orleans and Jackson, Mississippi.) Dut in no case 
shall the railroad company be limited toa less charge than twenty- 
tive cents for the transportation of any passenger, or parcel, pack- 


wwe or article. however short the distance. The rates so estab- 
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lished from time to time by the said board of directors for trans- 
porting persons or property as a railroad company, not exceeding 
the maximum rates for railroad business, as above set out, may 
be charged and collected by said COMpany . pros jded, further, 
that as to lumber, coal, iron, salt, machinery, fertilizers, bricks, 
lime, agricultural implements, steam engines and_ boilers, and 
other freiglts transported in car-loads, rates may be made by 
special agreements between the shippers and the company, tor 
such sums as they may agree upon; but in all such cases the same 
rates shall be given to any shipper of an equal quantity, at the 
same time, under similar circumstances of similar freight between 
the same points. Nothing herein contained shall prevent the 
railroad company from making such reduction of rates below the 
maximum herein fixed as it may elect to do, for the purpose of 
fostering, aiding and developing the resources of the country, 
penetrated by its railroads and branches. 

Sec. 7. Be st further enacted, That the right of way is hereby 
granted said company to pass in and through the State of Missis- 
sippi, with said railroads, branches, spurs and laterals aforesaid, 
and to enter upon and use all lands, rocks, timber, earth, sand, 
gravel, water or other materials, which may be found on the 
routes selected, and which may belong to the State of Mississippi, 
and be convenient or necessary for the use of said railroads ; and 
wherever said railroads or the branches, spurs or daterals afore- 
said are located, over any lands belonging to this State, the title 
in fee simple, to one hundred feet on each side of the center of 
said railroad track or tracks shall vest in said company, its succes- 
sors and assigns; and said company is hereby authorized to cause 
such examinations and surveys to be made as shall be deemed 
necessary to determine the most eligible route or routes upon 


which to locate its line or lines, branches, spurs or laterals, and 


to enter upon and appropriate all such lands and materials as may 
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be private property, which may be convenient or necessary for said 
road, together with one hundred feet on each side of the center 
of such road, laterals, branclies or spurs; and in case the com- 
pany fails to agree with the owners of such lands or materials 
upon the price to be paid for the fee simple title thereto, or in 
ease the owner is under any disability in law to contract, or is ab- 
sent from the county where such lands or materials are situate, or 
is unknown, the company may proceed to condemn such lands or 
materials as provided in section eight of the act, approved March 
10, 1852, entitled ‘an act to incorporate the Mississippi Central 
Railroad Company,” with all the rights and powers as therein 
provided; and upon such condemnation being had, the title in fee 
simple to such lands or materials, shall vest in the said company, 
its successors and assigns. Said company is also authorized to 
construct, maintain and operate its said railroads, branches, spurs 
and laterals under, over or across any and all streams and bodies 
of water in this State, whether navigable or not, which lie along 
or across the lines selected for said railroads, branches, laterals 
or spurs; and to erect, use and maintain ferries and bridges over 
the same: provided, that wherever a navigable stream or body 
of water is crossed by a bridge of said company, there shall 
be maintained a draw in such bridge sufficient to allow the pas- 
save of boats and water-crafts plying such waters, which draw 
shall be so operated as to cause no unreasonable delay to the pas- 
sage of such water-craft; and the said company is also author- 
ized and empowered, so far as this State can or may give such 
power and authority, to build, construct, maintain and operate of 
itself or with others, in or out of this State, a ferry across or a 
tunnel under, or a bridge over the Mississippi river at any point 
within this State, where its railroads, branches, laterals or spurs 


may reach said river, and to acquire and hold all such lands and 
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materials as are or may be necessary or convenient for landings, 
wharves, inclines or approaches thereto; and it may establish 
such transfer landings, wharves, approaches and inclines as are or 
may be necessary or convenient in transferring by boat or other 
water-craft, all or any freights, passengers, cars or rolling stock, 
loaded or unloaded, upon and across said Mississippi river or any 
other river or body of water within this State, and may own, use, 
operate and control of itself or others, all such steamboats, fer- 


ries or other water-craft as are or may be convenient or necessarv 


_ therein, so as to develop trade 


in crossing such water or plyin 
over its said lines of railroad. 

Sree. 8. Be at further enacted, That in order to encourage 
the investment of capital in the works which said company is 
hereby authorized to construct and maintain, and to make certain 
in advance of such investment, and as an inducement and con- 
sideration therefor, the taxes and burdens which this State will 
and will not lm pose thereon, it Is hereby declared that said 
company, its stock, its railroads and appurtenances, and all its 
property in this State, necessary or incident to the full exercise 


of all the powers herein granted—not to include compresses 


and oil mills—shall be exempt from taxation for aterm of 


twenty years from the completion of said railroal to the 
Mississippi river, but not to extend beyond 25 years from 
the date of the approval of this act; and when the period 
of exemption herein prescribed shall have, expired, the pro 
perty of said railroad may be taxed at the same rate as 
other property in this State. All of said taxes to which the pro 
perty of said company may be subject in this State, whether for 
county or State, shall be collected by the Treasurer of this State 
and paid into the State treasury, to be dealt with as the Legislat- 


ure may direct; but said company shall be exempt from taxation 


by cities and towns. 


tj 
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Src. 9. Be it further enacted, That said company shall have 
power, and is hereby authorized to insure persons and property, 
or either, transported or to be transported over or on any part 
of its lines of railroad, and all other property coming, or about 
to come into the possession or control of said company for pur- 

poses of transportation, or incident thereto, or for storage in any 
of its depots, or storage houses, or wharves, and to charge 

and collect reasonable compensation for such insurance or storage, 

but no charge for storage shall be made on freights transported 

by them to their several railroad depots, until the consignee has 

had a reasonable time in which to remove the same. And it 

is authorized to erect or acquire, maintain and use such depots, 

storage houses, whar es, sheds, or other buildings or depositories 

in or out of this State, as shall be hecessary or convenient in the 

exercise of the powers granted in this charter; and said company 

shall have power to construct and operate compressses and oil 

, mills, 

Sec. 10. Beit further enacted, That this company, be and it 


is hereby granted the right to run its railroads, branches, laterals 


or spurs into the corporate limits of any incorporated town or 


city, reached by the line or lines of said railroad, as they may 
hereatter be located, under the powe.s he ein granted, and to 
build and operate such railroad tracks, across or along any streets 
of such incorporated municipality ; provided, that such part of 
said railroad as shall be located in, across, under or upon any 
such street, shall be so constructed and operated as shall not 
unreasonably hinder its use as a street. 

SEc. ]}. Bi it further enacted, That the hoard of directors, 


stockholders, executive committee and officers and agents of said 


; company, may hold their meetings and transact the business of 


said company, in or out of this State, and may establish such 


ottices as they may from time to time deem best. in or out of this 
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State. And any and all acts done by said company, its officers 
or agents, out of this State, shall be of the same force and effect 
as if done within this State. 

Sec. 12. Be ot further enacted, That no mortgage executed 
by sid COMPANY shall protect its property against the collection 
damages done by its engines and cars to the persons 


| 


of claims for 
or propert of citizens and residents of the State of Mississippi. 

See. 13. Le ot further enacted, That unless said company 
shall construct and have in operation twenty miles of railroad 
within rharee Vears from the prtssadlve ot this act. the Legislature 
shall have the right to declare this charter forfeited. 

Sec. 14. Be it further enacted. That all acts in contlict with 
this act, or any prear't thereof, be ana the Saine are hie reby repealed, 
and that this act take effect and be in force from and after its 


- 
. 


assage, the public welfare requiring it. 


Approved, hebruary bie iss. 
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IN THE SUPREME COURT OF THE UNITED STATES. 


THE YAZOO & MISSISSIPPI VALLEY RAILROAD 
COMPANY, PLAIntTires IN ERROR. 


Ve 


THE BOARD OF LEVEE COMMISSIONERS FOR THE 
YAZOO AND MISSISSIPPI DELTA, 
DEFKNDANTS IN ERROR. 


BRIEF OF 8 8. CALHOON AND MARCELLUS GREFN, FOR DE- 
FRKENDANTS IN ERROR, 


We rely on the soundness of the following propoistions, : 
either one of which is sufficient for our purpose, viz: o Z 

l. The railroad company is not exempted from taxa- 
tion by its-charter until after its road shall reach the 
Mississippi river—a condition precedent unperformed. 

2. -Even if this is not the proper construction of the 
charter, the Legislature had no power under §§ 13 and 20, 
Art 12 of the Constitution of Mississippi, to exempt so as 
to bind the subsequent Legislature which did taz the 
property for levee purposes. “4 

3. she Legislature could not bargain away its police 
power to tax for the construction of levees. 

4. The Legislature under $§ 13 and 20 of Constitution 
of Mississippi cannot exempt any particular railroad 
from taxation, even if it had the power toexempt all of its 
class. 

1. Complainant is not exempted from taxation on the 
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face of its charter until after its road shall reach the 
Mississippi river.- 

It is laid down as-the first maxim of contruction that 
“it is not permitted to interpret what has no need of in 
terpretation.”’ 

Potter's Dwarris, pp 125, 126 and 141; 

U.S. v. Fisher, 2 Cranch 358 : 

Sedgwick on St and Const. Law, 51. 

The preamble and the other sections of the act, do not 
conflict with the plain terms of the section, specifying that 
the exemption should be “for twenty years from the com- 
pletion of said road to the Mississippi river,” as we hope 
to show further on. On the contrary, we hope to show 
that they fully harmonize with it. 

But suppose they do conflict with it by argumentative 
construction, it cannot affect it. 

It is learning too familiar to require authority, that con 
flicting causes must yield, even in a deed, to the grant set 
forth in the granting clause. It is to the giant we must 
look, and everything inco>sistent with that is nugatory, 
and can neither enlarge nor restrict its scope where it is 
plain in its terms. And so of statutes. 

“The preamble cannot enlarge a statute. It may be 
referred to in doubtful cases; but where the terms of the 
enacting clause are clear and positive, the preamble cannot 
be resorted to. Though it may assist in construing 
ambiguous expressions, it cannot control clear ones.” 

Potter’s Dwarris, pp \07, 108 and notes ; 

9 Peters 301: 3 McCool 298 : 

Sedg. St. and Const. Law,51; 3 Wharton 610 

The true construction of the charter under consideration, 
under the above rules, is what its words in the grant plainly 
say, that the exemption should be “from the completion 
ot the railroad to the Mississippi river, but not to extend 
beyond twenty-five years from the date of the approval of 
this act.” The idea was to induce early completion to the 
river so as to then enjoy the exemption. 

Itis hardly necessary to discuss the proposition that 
statutes should not be construed to work exemptions from 
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taxation by implication; but it must be done plainly and 
beyond a reasonable donbt. The right to raise revenue by 
taxation is so vital to organized society, that an intent to 
abandon it, in any case, must appear in language too plain 
to be mistaken. 

* A relinguishment of the right of taxation is not to be 
presumed unless expressed in terms too plain to be mis 
taken.” 

Jefferson v. Skelly, 1 Blatch, 436 ; 

Gilman ?v. Shebouge n. 2 Blatch, 510: 

*hiladelphia ©. Maryland, 10 Howard, 376. 

If, on any fair construction of the legislation, there is 
a reasonable doubt whether the contract (of exemption) is 
made out. this doubt must be resolved in favor of the 
State. There must be no room for controversy. 

Bailey v. Maguire, 22. Wal/ace 215 ; 

299 Wallace, 528: 21 Wallace, 498: 

IS Wallace 206, 120 U7. S. 569: 


Cooley on Taxation, 204 and note, 205 and note 7 
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Inacharter the languaga of exemption was, that the 
property of the railroad * shall be exempted from taxa- 
tion for ten years after the completion of the road.” And 
it was held not exempt before completion. 

VS. & PR Rv. Dennis, 116 UV. 8. 667; 

Baton Rouge, ete. RB. RK. Co ' Kirkland, 33 La. 
Ann. 622: 

Vicksburg v«. Dennis, 34 La. Ann. OPA4. 

At the same session of the Legislature which passed 
complainant’s charter, there was enacted the charter of the 
(Clanton. Abe rade Pl. eT. R. PR. t30.. in which Section & is a 
copy of the eighth section of complainant’s charter, verha- 
tim et literatim, except that it uses the words “shall be 
exempted from taxation for a term of twenty years, from 
the date of approval of thisact.” Thus conclusively show- 
ing that the Legislature knew how to express itself, and 
showing what it means when it uses the word “from.” 
Acts 1882, p. 1009, Sec. 8. 

We refer also to other charters at the same session. 
Acts of 1882, p. 861, Sec. 18; 
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Acts of 1882, p. 895, Sec. 25; 

Acts of 1882, p. 942, Sec. 13; 

Acts of 1882, p. 988, Sec. 26; 

All of which four charters give exemption from “the 
passage of the acts.” 

Now, at the same session was passed still another char- 
ter, that to incorporate the Memphis & New Orvileans Rail- 
road and Levee Company, in which. with similar prepara- 
tory language as in the eighth section of complainant's 
eharter, there will be foand the following quite significant 
language’: “Shall be exempt from taxation during the 
construction of, etc.” Acts, 1882, p. 833, Sec. 8. So, it 
seems that when the Legislature designed to exempt be- 
fore completion, it knew how to say so. 

Recurring to the general principles before referred to, 
we need simply raise a doubt that the legislative intent 
was to exempt only from the date of reaching the Missis- 
sippiriver. Complainants must exclude all doubt of this. 
They must show that there is “no room for controversy.” 

Now, in the light of these principles, let us examine the 
charter. 

From its whole scope it is plain that the main object 
was to reach the Mississippi river. , Section 2 shows this 
in stipulating, after providing power to build branches and 
spurs nearly everywhere in the Delta, that “one of said 
lines or branches to reach the Mississippi river, etc. ;” and 
Section 8 shows it by limiting the exemption “from the 
completion of said railroad to the Mississippi river.” 

It was thought of great importance to reach that river, 
and as soon as possible, soas to have a railroad interested 
in keeping up levees, as well as in developing the country. 
We had been expending immense sums on those levees, 
and had been memorializing Congress for help. 

The scheme was, in the present charter, to expedite 
this end by granting complainants very large powers, and 
exempting all the millions of property it might own in its 
main lines, spurs and branches, for twenty years from the 
time it touched the river with any of them, and the hope 
was, to induce it to reach the river within five years at 


most by providing that, while it exempted for twenty 
years after reaching the river, still, the whole period 
should not extend beyond twenty-five years from the ap- 
proval of the Act. 

If such was not the intent, why refer to the Mississippi 
river at all? Why. not simply exempt for twenty five 
years from the approval of the act, as in Section 13, com. 
plainants should construct twenty miles within three 
vears from the passage of the act? No answer, consistent 
with reason, can be made ‘to these questions. 

If complainants had selected some twenty miles, and had 
built that, to avoid forfeiture by Section 13, and found it 
the best paying railroad in the world, could it ever be con- 
tended that this was exempt for twenty-five years from the 
approval of the act? 

Suppose, with no design ever to reach the river, com- 
plainants had built hundreds of miles of railroads, could 
it be contended that all this should be exempt for twenty. 
five years from the approval of the act ? 

It seems to us these questions are conclusive as to the 
true construction of the act. 

This charter gives enormous and very unusual powers. 

Section 1 empowers the ownership of any quantity of 
land or personalty to sell, lease, or rent. 

Section 2 empowers to build any number of railroads, 
in any part of the Delta, in any direction. 

Section 6 empowers the company to fix its own rate of 
charges, not to exceed a very liberal maximum indicated. 

Section 7 empowers to enter on State lands anywhere, 
und take free, in fee simple, one hundred feet on each side 
of the centre of any of its tracks as right-of-way, and to 
use, free, any rock, timber, earth,sand, gravel, water, or 
other materials, anywhere found on State lands along their 
routes, and to build bridges across any stream, whether 
navigable or not, with right of wharves, steamboats, etc. 

Section 9 empowers to insure persons, or property, 
transported, and to construct compresses and oil mills. 


Section § exempts the whole property necessary to the 
full exercise of the powers granted, except compresses and 
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oil mills, “from taxation for a term of twenty years fron 
the completion of said railroad to the Mississippi river, 
but not to extend beyond twenty-five years from the date 
of the approval of this act.” 

So, it seems, fairly considered, that all these large priv- 
ileges were really designed to insure the early completion 
of the road to the river, and with this key we readily un- 
lock the meaning of the whole statute. 

Upon no other construction can we harmonize all the 
parts of S clion 8. Just after the word“ act,’ in the last 
quotation, Section 8 proceeds : 

“ And, when the period of exemption herein prescribed 
shall have expired, the property of said railroad may be 
taxed at the same rate a. other oroperty in this State. All 
of said taxes to which the property of said Company may 
be subject in this State, whether for county or State, shall 
be collected by the Treasurer of this State and paid into 
the State Treasury, to be dealt with as the Legis.ature 
m y direct; but said Company shall be exvempt from tar 
ation hy cities and towns.” ; 

Upon the construction insisted on by complainants, it is 
not to be escaped that it was designed toexempt from tax 
by cities and towns forever. The ¢ourts will be slow to 
construe this intoa perpetual exemption from tax by muni- 
cipalities. 

Our construction avoids this by referring the municipal 
exemption to the (ime intervening before completion to the 
river, and for the twenty years thereafter. If the other 
was the meaning it surely would have been explicitly stated 
to be in perpetuity. If it meant that the cities and towns, 
and the State, could not commence to tax until twenty years 
after completion to the river, it was superfluous, if the first 
clause gave such exemption as against the State, for the 
reason that this would have included cities and towns 
without express mention. as was decided in Southern R. 
R. Co. v. Mayor etc.,of Jackson, 38 Miss. 334  Complain- 
ant’s argument leads to the conclusion that, if they never 
reached the river, still they were exempt for twenty-five 
years. 


ae 

The claim that appellees discard all of Section 8, except 
the words of the granting clause, is a mistake. On the 
coutrary, they urge the view that the key to unlock the 
meaning of the whole Act is to be found : 

A. In the express terms of the grant of exemption for, 
viz: “twenty years from the completion of said railroad to 
the Mississippi river” in Section 8 of the charter. 

B. In the manifest object of the Legislature to reach that 
river, as shown in Section 2 of the charter in these words, 
“one of said lines, ora branch thereof, to reach the Mis 
Sissippi river at, or near, a point opposite Arkansas City, if 
practicable, so as to connect such point on the east bank,” 
etc.. etc. 

C. That this languig- in the two sections shows the pur. 
pose to have the road reach the Mississippi river, and, 
theretore to commence the exemption from that time, in 
order to expedite touching that river, by a powerful in- 
centive. 

[t will not do to refer the words “ if practicable,” in Sve- 
tion 2, to the “ Mississippi river.” Clearly they refer to 
the puint at which the river is to be touched. if practicable, 
but the river must be somewhere reached, as is plain from 
both sections, the point opposite Arkansas City being pre 
ferable to the Legislature. If the opposite view is unsound, 
based as it is on argumentation as against plain language, 
the whole argument for the railroad company falls to the 
ground 

To the argument that the charter provided a scheme of 
taxation peculiar to that road, it is sufficient to say that, if 
this be true the scheme istocommence to be in force, by 
express terms, after the termination of the exemption, and 
not before it began, and the right to tax before cannot be 
regarded as waived by silence as to the mode of assessment 
and levy. It would fall into the general plan before the 
exemption began. 

The construction of this charter was settled by the high- 
est court of the State of Mississippi before the decision of 
this case by the Circuit Court, and sach construction of a 
State statute by the State Court is binding as anthority on 
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this Court. Yazoo Miss. Valley R. R. Co. 0. Thomas No. 
1086 on the Docket. Burgess v. Seligman 107 U. 8S. 33-4. 


'6 Wal. 

2. The Legislature has no power to exempt so as to bind 
the subsequent Legislature which did tax the property for 
levee purposes. 

The Constitution of the State of wen Article 12, 
Section 20,18 as follows: 

Sec. 20 “Taxation shall be equal and uniform throughout 
the State. All property shall be taxed in proportion to 
its value, to be ascertained as directed by law.” 

Section 13 of the same article provides that. 

“Sec. 13. The property of all corporations, for pecuniary 
profit, shall be subject to taxation the same asthat of in- 
dividuals.” 

This Constitution was ratified and took effect December 
ist, 1869 about thirteen years before the complainants 
obtained the charter under which they proceed in this 
cause. 

These sections of Artic/e 7/2 of the Corstitution were 
duly construed by the Supreme Court ot the State of Mis- 
Sissippiat its April term, A. P)., 1878. about four years 
before complainants obtained their said charter, in the 
case of 

Mississippi Mills v. Cook, 56 Miss., 40. 

In which it is held that any charter exempting such cor- 
porations from-taxes, does not protect against subsequent 
taxation by succeeding Legislatures; that it is always 
subject to taxation; end, being ever liable to be taxed 
under the Constitution, no Legislature may contract away 
the power of subsequent Legislatures to tax. 

“ The interpretation by State courts becomes part of the 
“law construed, as much so as if it was incorporated in 
‘the body of it by the Legislature.” 


Potter’s Dwarris, p 143 ; 
Christy » Pridgeon,4 Wallace 196 
The same is true as to State Constitutions, , 


Webster v. Cooper, 14 How. 488 ; 
7 Hew. 1, 812; 1 Wall. 175; 7 Wall. 523; 
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92 U. S. 289; 94 U. 8. 260; 100 U.S. 47; 
105 U. 8. 60, 66-7; 109 U7. 8. 244. 


This should be conclusive of the question at issue here. 

Complainants took their charter with the Constitution 
before them, and with the construction of it by the State 
Supreme Court before them. After the case of Miss. Mills 
v. Cook, 56 Miss., 40, it does not lie in their mouth to in- 
terpose any objection on the score of the inviolability of 
contracts, and vex this foram with appeals based on the 
Constitution of the United States. If it isan invalid con- 
tract—one u/tra vires—the United States Constitution can- 
not be invoked, since it refers to valid contracts, not void 
ones, and our own State Supreme Court, in construing our 
own State Constitution, has declared such exemption void. 


3. The Legislature cannot bargain away its police 
power to tax for the construction of levees. 

It is familiar learning that a Legislature cannot contract 
away its police powers. The maintenance of levees by 
local taxation is a police power to protect vast interests 
from destruction, and a Legislature cannot contract it away 
any more than the power to abate nuisances, or to forbid 
lotteries, or to protect against fire or pestilence. 

Moore v. State, 48 Miss. 147 ; 

Same case, 101 U. 8S. 814; 

Cooley on Taxation, pp 590-1 ; 

Cooley on Const. Lim. Star pp 283 and notes ; 

And 281 et seg. and 509 et seq. 

In Mr. Cooley’s book on taxation, assessment for levees 
are treated of as police powers along with those for side- 
walks, sewers, drainage, duties to prevent fires, license 
fees, etc. 


See also 

Hamer v. Alcorn, 38 Miss. 759 : 

Dailey o. Swope, 47 Miss. 377, 
holding that the general requirement of equality and 
uniformity does not apply to taxation for local purposes, 
and that the general tax laws do not apply to these. 

In the case last cited read particularly from the bottom ° 
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of page 882 on, to show that general exemptions. do: not 
embrace local purposes. | 
For instance: ‘No church property shall be taxed.” 
Held, a church might be taxed to improve a street. 11 
Johns, 77; 4 Comst. 433. 
A railroad charter was one and one-half per cent. on its 
capital stock “and no other or further impositions shall 
be levied or imposed on the company.” Yet the exemp- 
tion was denied in a case of localimprovement. 3 Deutch, | 
187. 
Baltimore v. Proprietors, 7 Md., 517. 
A charter provided that the company “should not be 
liable to any tax, or imposition, whatever,” but the court 
said this referred to ordinary revenues, and not to such as 
were incident to location. 
Canal v. Chicago, 12 il., 405: 
See also Vassar ». George, 47 Miss., 7:3, that local taxes 
for local purposes are not included in Article 12, Section 
20, of Constitution of Mississippi, in reference to equality ~ 
and uniformity. 
Levees are necessary, and their costs may be taxed on 
_ the parties benefitted by them. | 
Hogan v. Reclamation District, 11i U. S., 705. | 
Bs Bradley, J., says: 
7: * Whatever differences of opinion may exist as to the 
“extent of the police power, there seems to be no doubt 
“that it does extend to the protection of the lives, health 
“and property of the citizens.” 
Seer Company v. Massachusetts, 97 U. S., 25-28. 
Butcher 0 Crescent, 111 U. S., 752. 
We refer the court also to 
Cooley on Taxation, 590, Note 2 and 620. 
Cooley on Const. Lim., 733; 
r Macon v. Patty, 57 Miss., 385. 
Where the Legislature designs to exempt from levee 
taxes—even ifit had the power to do so, it does it in ex- 
press terms, as inits exemption of levee bonds—Acés 1888, 
p. 106—using the words “ from all taxes and assessments. 
whether State, county, municipal, levee or local.” 
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But for the levees, no property, whether real or personal, 
would be of any value in the district affected by the over- 
flows, and we respectfully urge that there is no good 
reason for any difference being made between land and 
personal property in reference to the police power of taxa- 
tion or assessment. 

4. The Legislature cannot exempt any particular rail- 
road from taxation, even if it had the power to exempt ail 
of its class. 

In support of this proposition we cite, Mississippi Mills 
v Cook, 56 Miss., 40, and the brief of counsel for appellee, 
and the authorities it cites. 

Section 20, Article 12, Constitution of Mississippi, re- 
quires that “ taxation shall be equal and uniform through- 
out the State.’ Under this we say, to use an illustration 
suggested by the decision, that, while the Legislature, in 
order to encourage the raising of stock in the State, might 
exempt all brood mares, it could not exempt the brood 
mares of JohnSmith. It might exempt all railroads, but 
not a single one, and, in exempting all it could not con- 
tract so as to control succeeding Legislatures. 

Respectfully submitted, 
MARCELLUS GREEN, 
Ss. S. CALHOON, 
For Defendantsin Error. 


